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Forward 

A great deal of research work has been contributed by 
different authors of India, Pakistan, Jammu & Kashmir and 
around the world but no other work has encompassed and 
covered almost all the material in Historical, Political, 
Constitutional  contexts  of Jammu and Kashmir in a single 
work. The treatise, "The Constitution of Azad Jammu and 
Kashmir authored by Mr. Justice (R) Syed Manzoor Hussain 
Gillani, former Acting Chief Justice of the Supreme Court of 
Azad Jammu and Kashmir, is perhaps, only one of such kind. 
The author has successfully endeavoured to articulate his 
scholarly work in the backdrop of the Political, Constitutional 
and Legal History of Jammu and Kashmir. 

I have gone through the Second Edition of the 
scholarly work of the authors, besides having the privilege to 
study the first Edition of the treatise as well published back in 
2008 and have also benefitted from it. The Second Edition 
also reflects the scholarship of the author on the subject. He 
has again taken the laborious task to update his previous work 
and augmented the same in many ways. Although, the first 
edition of the work was a great contribution not only in 
context of the present Constitution of Azad Jammu and 
Kashmir i. e. AJ&K Interim Constitution Act, 1974, but it 
was and still is a sole scholarly work on Political, 

Justice Ch. Muhammad Ibrahim Zia 
Chief Justice 
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Constitutional and Legal History of the State of Jammu and 
Kashmir. The author has collected the texts of all the political 
Agreements, Accords, made between the Dogra Regime and 
the British since 17th Century, the U.N. Resolutions on 
Kashmir dispute, Accords made between India and Pakistan 
on Kashmir issue, leadership of Indian occupied Jammu and 
Kashmir with India and accords between Azad Jammu and 
Kashmir and Pakistan's leadership, besides many other 
documents of the historical nature and importance. 

After 13th Amendment of Azad Jammu and Kashmir 
Constitution in 2018, the dimension  of our relationship with 
the Government of Pakistan  has shifted from indirect  to 
direct interaction. The Azad Jammu and Kashmir Council, 
which possessed most of the powers of federal nature stands 
dissolved. Some of those powers are reverted to the Azad 
Jammu and Kashmir and the rest to the Government of 
Pakistan.  

The author has intellectually taken keen interest in 
streamlining this relationship. The text of amendments along 
with the commentary is compassed in this Book making it 
accessable for every researchor, which is a commendable job 
indeed.  

The author has spent first half of his personal and 
professional life in occupied Jammu & Kashmir and pacticed 
as an advocate of the High Court of Jammu & Kashmir. In 
1976, he migrated to Azad Jammu & Kashmir and resumed 
his professional career here. He remained a successful lawyer 
of the Supreme Court, Advocate General of Azad Jammu  & 
Kashmir, Chief Justice of AJ&K High Court and later retired 
as the Acting Chief Justice of the Supreme Court of  Azad 



v 
Jammu & Kashmir. In this background, a State Subject’s 
experiences of professional and personal life spent in both 
parts of divided Jammu & Kashmir who stood separated from 
friends and the family and lived in the former part, one can 
imagine his perception of realities of the issues of Jammu & 
Kashmir. 

The author having vast knowledge of the Political, 
Constitutional and Legal History of Jammu and Kashmir and, 
by using his professional experience and skills as a Lawyer 
and the Judge of the apex Court of the State has not only 
passed on his knowledge to the present and coming 
generations, but has also skillfully presented the case of the 
people of whole the State of Jammu and Kashmir for right of 
self-determination and unification of the State. 

I would like to express that writing or compiling Book 
is a great task and contribution especially the transfer of the 
knowledge and experience to the coming generations. 
However, despite all possible human efforts it always remains 
to be supplemented and updated without which it remains 
incomplete as transmission of knowledge is a continuous 
process. Here, I would like to quote a reference from the book 
of Lord Denning “The Discipline of Law”: - 

 “Writing in the Times of 5 January 1977, Sir Leslie 
Scarman said: “The past 25 years will not be forgotten 
in our legal history. They are the age of legal aid, law 
reform and Lord Denning”. I am gratified by the tribute 
but I feel that many of my endeavors have failed at any 
rate so far. The strict constructionists still hold their 
fortress. The officious bystander still dominates the 
field. The Court of Appeal is still bound hand and foot. 
The powerful still abuse their powers without restraint. 



vi 
Something has, however, been attempted. 

Something done. You will find it in the previous pages. 
If  I had time, I would have told you more. I would 
have told how the deserted wife was given shelter by 
equity only to fine it rudely torn from her by the House 
of Lords. I would have told how the unfair exemption 
clauses were wiped out by supreme tribunal. I would 
have told how the press was free to comment on matters 
of public interest but shouted down by the “voices of 
infallibility”. I would have told how the law of real 
property has been revolutionized by finding the hidden 
wealth of licenses and constructive trusts and not up to 
now condemned by higher authority.” 
Hope this treatise will also help to open mind and eyes. 

I am sure that this book shall not only be made part of all the 
Public and Intitutional Libraries of Azad Jammu & Kahsmir, 
the Public and Private Universities, and the practitcing 
lawyers of AJ&K and Pakistan shall also make it a part of 
their Libraries for personal benefit besides the faculities and 
the students. 

I wish him best in his intellectual pursuits with healthy 
heart and mind in the life ahead. 

Justice Ch. Muhammad Ibrahim Zia, 
Chief Justice 

Azad Jammu & Kashmir 
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Justice (Retd) Syed Manzoor Husain Gilani 

Preface to the Second Edition 

First Edition of this Book was published by National 
Book Foundation of Pakistan in 2008, when I was a serving 
Judge in Supreme Court of Azad Jammu & Kashmir. Since 
then, some of the provisions of the Constitution and laws 
have come up for pronouncement by the High Court and 
Supreme Court of Azad Jammu & Kashmir, which needed to 
be and, are included in this Edition. Moreover after my 
retirement, I felt expedient to upgrade the commentary on the 
Constitution in a critical  manner to highlight the disparities 
and the short comings of the Constitution as it is and, point 
out  urgency to amend the Constitution to meet the 
requirements of the changing geo-political scenario. Azad 
Jammu and Kashmir (with its short name as Azad Kashmir) is 
neither a sovereign State nor part of a sovereign country 
having international or domestic personality, however, it is 
still subject to overall control of the Government of Pakistan. 
It consists of fragmented parts of the State of Jammu and 
Kashmir and its existence is hostage to the resolutions of 
Kashmir Dispute, so are the rights of its inhabitants. The 
sphere of its Constitution is, therefore, circumscribed between 
the Government of Azad Jammu and Kashmir, Government 
of Pakistan and its obligations under the U.N. Resolutions. 



viii 
The Constitution of Azad Kashmir is Interim in nature 

given by the Government of Pakistan, purportedly under the 
authority of U.N. Resolutions, till the Kashmir Dispute is 
settled. Interim in nature does not mean that it should not 
grow. With the change of international and national political 
outlook, globalism, more and more empowerment at the grass 
root level all around, increasing sense of participation of 
people at all levels in policy and decision making etc. 
the Constitution needs to be made compatible with the ground 
realities.  

In retrospect of Azad Kashmir,  the federal 
involvement has increased due to unavoidable political, 
international, economic, diplomatic and strategic changes, 
particularly in the Subcontinent due to uprising in Indian held 
Kashmir, 9/11 unhappy episode in America, atomic 
explosions by India and Pakistan, natural calamities due to 
earthquake and floods, economic opportunities, etc. The 
Constitution,therefore, requires to be amended accordingly  to 
accommodate aspirations of the people to be part of policy 
and decision making at all levels wherever the policies and 
decisions are made affecting Azad Kashmir. They cannot be 
made hostage to resolutions of Kashmir Issue which in itself 
is a negation of U.N. Charter under which the dispute has 
arisen. The Government of Pakistan should not be oblivious 
of the fact that definition of human rights has expanded at the 
universal level followed by amendments in the 
domestic Constitutions. U.N.Resolutions do not prohibit 
empowering the people of these territories with the change of 
the world around, especially after 18th amendment in the 
Constitution of Pakistan devolving most of the federal powers 
to provinces like which the Azad Kashmir is run. 
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The Book was in the process of printing when the 

Interim Constitution was amended on 1st day of June 2018, 
through the Azad Jammu & Kashmir Interim Constitution 
(13th Amendment) Act, 2018, after a prolonged negotiations 
between different stake holders. The printing was stopped to 
update the text of amendments. 

The salient features of 13th Amendment are; 
i) The law making and tax collection powers of Azad

Jammu and Kashmir Council,except Corporate Tax, are 
withdrawn and vested in Assembly and the Government of 
Pakistan on the pattern of the federal list redrafted under 
18th Amendment of the Constitution of Pakistan, however, 
the Council is retained as such to advise the Government of 
Pakistan on the matters vested in the Government of Pakistan 
under 13th Amendment, but the executive authority 
of Chairman Council i.e., Prime Minister of Pakistan is 
reinforced in appointment of
superior Court Judges, Chief Election Commissioner, 
emergency provisions: 

ii) The institution of Joint Sitting of which Council
was a component to elect the President, amend 
the Constitution and hold the sitting with Assembly is 
abolished. These powers are devolved to Assembly: 

iii) Principles of policy enshrined in Chapter 2 of the
Constitution of Pakistan are included in 
the Interim Constitution; 

iiii) A few Fundamental Rights similar 
to Fundamental Rights in part Chapter 1 of the Constitution 
of Pakistan amended upto date, are made part 
of Interim Constitution: 
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The essence of the amendments is in fact making Azad 

Kashmir equal to the provinces of Pakistan which may pave 
the way for its interim or permanent integration in the main 
land of country. The amended provisions are discussed along 
with the original text with their pros and cons. Despite long 
standing demand for empowerment and hectic exercise, the 
status of Azad Kashmir remains as such that, it is subjected to 
more and direct rigorous control of the Government 
of Pakistan which was hencebefore indirect through Council, 
without corresponding authority, right and say in any federal 
law, policy and decision making institution of Pakistan 
under Constitution of Pakistan. 

Psychological achievement of 13th Amendment is that 
myth of interim constitution being sacrosanct is evaporated, 
double check on  Government is minimized, control on local 
taxes including Income Tax, but excluding tax on 
corporations, is vested in Government, single line relations 
between Government and Federation are visualized and a 
provincial status with all provincial obligations is set up,  but 
without provincial rights and authority . This one sided 
relationship will keep on haunting  on the sovereignty of 
Azad Kashmir, if at all there is any. The 13th Amendment can 
be fruitful only when Constitution of Pakistan is amended 
accordingly to empower Azad Kashmir in law, policy and 
decision making institutions of Pakistan and in the 
electoral college of the Federal Government, pending final 
resolution of Kashmir Issue.  

The opinions, interpretation and critical appreciation of 
different provisions of Constitution expressed in this Edition 
are based on my nineteen years’ experience in the superior 
judiciary of Azad Kashmir besides being  in furtherance 
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of and in addition to the opinions expressed in two 
earlier Books.  

I’m conscious of literary and other shortcomings of the 
Book. If, despite that, it helps to create interest in 
understanding the politico-constitutional facts, realities and 
problems that are faced by this part of the State, I’ll consider 
my efforts as amply rewarded. 

In completing this book I’m thankful to Mr. Ahtisham 
Malik, now Deputy Registrar in the Supreme Court of Azad 
Kashmir, who has rearranged the typed material for final 
publication and did all that I could never do. He worked 
dedicatedly in digging out the original draft from 
the debris of Law Secretariat. If there is any credit in making 
this work possible, it goes to Mr. Ahtisham Malik alone. I am 
also thankful to all those who made the publication possible. 

I dedicate the Book to new generation of Azad 
Kashmir who has realized that the constitutional status 
of Azad Kashmir needs to be reviewed and upgraded, hope 
that any one of them shall update the work once their 
aspirations come true.   

Justice (Retd) Syed Manzoor Hussain Gilani, 
1-Shaukat Lines 

E mail:  manzoorgillani@hotmail.com 
Cell: 0092 300-5311930 

Land line: 0092 5822-920784 



xii  [Preface to the 1st Edition] 

Justice (Retd) Syed Manzoor Hussain Gilani 

PREFACE 

The Constitution is the grundnorm and mother of all 
the laws and political institutions of a State. It is the most 
sacred asset of a nation after the State. Besides creating 
organs of Government, it assigns them functions for the final 
object of public welfare.  

The undivided State of Jammu and Kashmir had the 
unique characteristic of having a constitution right from 1934. 
It was re-enacted in 1939 with vast modifications. However, 
it was a monarchical Constitution which cared more for 
authority of the Ruler than the political aspirations of the 
people. But it is undenied fact that known political 
institutions were created under it, which are still functioning, 
of course in exercise of their own autonomous right rather 
than being subject to the overall authority of the Ruler. 

With the creation of Pakistan, the State of Jammu and 
Kashmir became a victim of political travesty of international 
dimension instead of being a settled territory of Pakistan 
under partition plan and Indian Independence Act, 1947. 
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Be that as it may, the Azad Jammu and Kashmir 

emerged as a liberated part of the State overthrowing the yoke 
and monarchical rule of Dogra Maharaj a, while the other part 
of the State was usurped by India by internal and external 
intrigues. The occupied part of the State was made to adapt 
monarchical Constitution of 1939, with certain modifications 
till it adapted its own Constitution in 1957. It is in fact an 
extension of Indian Constitution of 1950, most parts of which 
stood already extended to Occupied Kashmir in 1954. 

Azad Kashmir side of the State remained 
administratively governed by a set of rules known as the 
Rules of Business of the Government. This state of affairs 
continued for a fairly long time waiting for final dispensation 
of the entire State in view of internationalization of the issue. 
However, a regular Constitution was adapted for Azad 
Kashmir in 1970, which was re-enacted in 1974. This is still 
an interim arrangement pending final solution of the State of 
Jammu and Kashmir in accordance with UNCIP Resolutions. 

It is a sorry state of affairs that a political State whose 
geographical boundaries are historically acknowledged, but 
its territory is scattered under the authority of different 
sovereign powers. Occupying powers do not deny political 
existence of their part of possession but assert their own claim 
over the territory under international conventions. One of 
them, i.e. India, asserts it without accepting the authority of 
its people to decide its political future according to the Indian 
Independence Act, 1947 and United Nations Security Council 
Resolutions, while Pakistan admits it as a dispute requiring 
resolution. China also admits disputed nature of its possession 
as negotiable with ultimate sovereign authority. 1 
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However, credit is due to the leaders of the State who 

have made a space for its symbolic political existence by 
acquiring or obtaining constitution from the sovereign under 
which they are placed, providing for separate political 
institutions which exhibit symbolic sovereignty of its 
existence, however, meek or weak it may be. It is a step 
forward for achieving the goal of right of self-determination 
in accordance with United Nations Security Council 
Resolutions. No other administrative unit in India and 
Pakistan has a separate Constitution except two parts of 
Kashmir. 

Azad Jammu and Kashmir is one of such geographical 
realities in the Subcontinent which is allowed to preserve the 
name of the State of Jammu and Kashmir whose fate is yet to 
be determined by its people having a definite legal personality 
called State Subject, wherever residing, but owing their legal 
existence to the State. Their authority to decide the fate of 
their State is accepted by the United Nations, obliging India 
and Pakistan to afford the people of the State an opportunity 
to achieve their goal in a peaceful and democratic manner by 
a plebiscite. 

The Azad Jammu and Kashmir Constitution is enacted 
in retrospect of this background that is why it is called 
“Interim Constitution”. It will enter into the phase of a 
permanent and final Constitution, when the political fate of 
the entire State is decided by its people. 

Every provision of the Constitution reflects the history 
of its emergence e.g. its preamble reflects the history of 
struggle of its people and its international dimension, Islamic 
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provisions sections 3, 31(3) and 32 reflect its Islamic 
character, provisions relating to Assembly and Council reflect 
its desire of internal autonomy in a federal structure, 
provisions relating to judiciary reflect its faith in the 
independence of judiciary, supremacy of Constitution and law 
etc.  

I have endevoured to reflect in this treatise the truth of 
the socio political movements of the State. It does not contain 
history but brief historical facts leading to the emergence of 
Azad Kashmir. l have touched only those points and events of 
Kashmir history which culminated into constitutional and 
legal reforms in the State and finally the Constitutions now in 
force in two parts of the State. Comparison of the 
constitutional scheme of two parts of the State vis-a-vis India 
and Pakistan Constitutions may enable the readers to 
understand the mindset of the leadership of the area and 
jurisprudence of the issue, if any effort is made to bring out a 
solution of the dispute from within the constitutions in force 
in the concerned areas. 

Almost all the movements of -the people of the State 
for achieving their fundamental rights worth recording are 
encapsulated in this work. All available important political 
documents which formed the basis of creation of the State or 
alteration or extension of its dimension and boundaries, 
besides compiling legal documents of constitutional 
dimension in both parts of the State, including all Security 
Council Resolutions, Indo-Pak agreements, agreements 
between Azad Jammu and Kashmir and Pakistan, agreements 
between Sheikh Muhammad Abdullah and Government of 
India, till date, are special features of this Book, which may 
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be useful to the readers for understanding the political culture 
of its people and their governance. 

 Besides a brief resume of geo-political, constitutional 
and administrative history of the State, myth of accession of 
State to India, international dimension of Kashmir Issue, 
status of Azad Jammu and Kashmir and Northern Area under 
UNCIP Resolutions, India-Pakistan agreements and 
declarations on Kashmir etc., a detailed commentary on all 
the sections of the Constitution based on their judicial 
interpretation by the superior judiciary of Azad Jammu and 
Kashmir is detailed in this Book with special reference and 
comparison to their corresponding provisions of Pakistan, 
India, Occupied Jammu and Kashmir Constitution and earlier 
Constitutions of the State on both sides of the divide, as 
judicially interpreted. However, special focus is on Azad 
Jammu and Kashmir judicial precedents which are otherwise 
not available to the world at large. 

 There is no work on the subject on this side of the 
State except a student Edition of a Book on “Constitutional 
Development in Azad Jammu and Kashmir.” written by me in 
1988. To accomplish the present work, l was inspired by 
monumental work done on the jurisprudence of Kashmir 
Issue and its constitution in the occupied side of the State, 
most of which is in retrospect of Indian vision of its 
jurisprudence. However, it is a part of the history of the State. 
The most important of these works are books of (Rtd.) Chief 
Justice A.S. Anand and Justice R.P. Sethi, of Supreme Court 
of India, the origin of both the dignitaries is from the State of 
Jammu and Kashmir. I have referred to them wherever 
necessary for which I am thankful to these two luminaries. It 
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has made this work possible and comparative study of the 
Constitutions comprehendible.  

In view of variety of material and collections, the 
manuscript of book was sent to sitting and retired honorable 
Judges of the Supreme Court of Pakistan and Azad Jammu 
and Kashmir for review. The valuable opinions so for 
received are prefixed as forewords to this book in view of 
their importance, although it is unusual.  

My thanks are due to all the institutions and friends 
who made it possible to complete this work by providing 
books, Notes, Press Clippings, UNCIP Resolutions, etc. 
particularly to the Ministry of Foreign Affairs, Ministry of 
Kashmir Affairs, Supreme Court and High Court Libraries. 
My special thanks are due to Malik Ahtisham, my Private 
Secretary, who gave me his full time after office hours to 
make this publication possible. Without his efficiency and 
devotion to me, the task of completing the Book would have 
been difficult to achieve.  

Justice ® Syed Manzoor Hussain Gilani 



xviii [Foreword to the 1st Edition] 

Sajjad Ali Shah 
(RETD ) Chief Justice of Pakistan 

FOREWORD 

A State without Constitution is said to be Unthinkable. 
Written Constitution is drawn up and adapted because the 
people desire to make a fresh start of their system of 
Government, yet no Constitution can divest itself from the past. 
Jennings, in his book some "characteristics of the Indian 
Constitution" p. 56 has rightly remarked that "All Constitutions 
are the heirs of the past as well as the testators of the future." It 
is a tale of the civilization of a nation. The Constitution can best 
be understood within the historical background in which it was 
created and has been applied. 

Unlike dominions of India and Pakistan which have 
come into being through a legal mechanism visualized by the 
Independence Act, 1947 and inherited a Constitution, although 
it was imposed by an imperial power, the Azad Jammu and 
Kashmir came into being by a freedom struggle of its people. It 
is part of a territory future dispensation of which is still awaited 
as guaranteed by the United Nations’ Security Council, 
Resolutions. Its Constitution is interim in nature and is waiting 
for a full-fledged final Constitutional status when people of the 
State decide its future in accordance with the United Nations' 
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Security Council's Resolutions. The State of Pakistan stands 
committed to it under Article 257 of its Constitution. 

It gives a great pleasure that Azad Jammu and Kashmir 
has a Supreme Governing law and it is preserved by its people. 
Like every free State, Azad Jammu and Kashmir‘s Constitution 
is eager to guard its entity. It was not an easy task to make a 
Constitution for Azad Jammu and Kashmir in view of its 
international position. The framers of the Constitution have 
therefore, very lucidly and carefully drafted every provision of 
the Constitution distributing the business amongst different 
organs visualized by the Constitution, unequivocally expressing 
destination of the State to be Pakistan and pending its final 
disposition, reserving to itself the internal sovereignty, however, 
entrusting functions of the federal nature to a council headed by 
the Prime Minister of Pakistan, but composed of the 
representatives of the Azad Jammu and Kashmir Assembly. 
This is the unique beauty of the Constitution.   

I had glimpses of the work in hand. It professes to be 
juridical commentary on the Constitution of Azad Jammu and 
Kashmir which is ordinarily intended for bench and bar, but the 
author has so scholarly drafted it that it is equally useful for 
general readers, research scholars, diplomats and historians. 
Short references to the historical settings which took place in the 
freedom struggle of Jammu and Kashmir and gave birth to 
different political and Constitutional reforms are very ably co-
related with the present Constitution. It reflects the stages of the 
Constitutional history through which the liberated part of the 
State has gone through. A reference to the historical events 
enables the readers to understand the spirit underlying different 
provisions of the Constitution, and at times, reference to the 
history may be permissible in interpreting the terms of the 
Constitution.  
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The author has very prudently gone deep into the 

jurisprudence and explored different dimensions of linkage of 
the Azad Jammu and Kashmir with Pakistan and its 
Constitutional authority to govern it. The Constitutional aspects 
which hitherto remained dormant e.g. interpretation of Article 
1(2)(d) and Article 257 of the Constitution of Pakistan read with 
Sections 21, 31(3) and 56 of the Constitution of Azad Jammu 
and Kashmir are brought on surface through this treatise, which 
are based on the judicial verdicts reported as [PLJ 1993 AJ K 
60], [PLJ 1999 AJK l], [PLD 2006 AJK 1] and [PLD 2006 Lah. 
465]. 

The author has exposed the legitimacy, propriety and 
authenticity of Indian claim of accession of the entire State of 
Jammu and Kashmir to India by making reference to the 
relevant provisions of the Indian Constitution, UN resolutions 
and alleged accession document executed by the late ruler of the 
State.  

The author has most lucidly co-related the chain of 
events which led to the framing of the Azad Jammu and 
Kashmir Constitution. He has magnificently penned down the 
commentary discussing each and every article in a very 
elucidate manner, covering historic details and its impact. While 
narrating the history from occupied Jammu and Kashmir to 
Azad Jammu and Kashmir, all the events are presented well 
from Indian invasion to freedom of Azad Jammu and Kashmir, 
from United Nations resolutions to bilateral accords, from 
Kargil clash to Muzaffarabad bus service etc. The effort has 
given space to all.  

The interpretation of the fundamental rights of the 
average AJK citizen has been shed light upon with immense 
grandeur. The youth will be educated through this commentary 
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about the circumstances, incidents and issues that edged towards 
the Constitution. The commentary is so comprehensive that it is 
considered to be of great assistance to the Hoi Polloi, a key of 
knowledge that can be accessed especially by the scholars, 
students of history, law and politics. It is an asset for libraries to 
be used as reference book by students, lawyers and those who 
have interest in the field of Constitutional law academically and 
professionally.  

A distinguishing feature of this treatise is comparative 
study of parallel provisions of the Constitutions of Pakistan, 
India and Indian held Kashmir. A reference to the case of Law 
of the Sub-continent in relation to the identical provisions of 
Azad Jammu and Kashmir‘s Constitution has made it a unique 
presentation. The collection, arrangement and reliance upon the 
rare documents on Kashmir is a tremendous task accomplished 
by the author.  

I congratulate the author Justice Syed Manzoor Hussain 
Gilani on successful completion of this book. The author, who 
has served in the judiciary of Azad Jammu and Kashmir with 
most noble designations, has actually served the judiciary by 
writing a commentary on Constitution. His previous published 
Work is also based upon the Constitutional development that 
shows author‘s devotion and commitment to the subject. I 
congratulate him on successful completion of this gigantic and 
remarkable task. 

Sajjad Ali Shah 
(Rtd) Chief Justice of Pakistan 

Te1.021.5835601 
Karachi 
12th December 2007 



xxii [Foreword to the 1st Edition] 

Mr. Justice Rana Bhagwandas 
Supreme Court of Pakistan 

FOREWORD 
A Constitution is a basis of the quality of life of the 

Society in a territory. The paradigms of the values and profile of 
the people are reflected in the Constitution.  

It is a matter of great satisfaction that Azad Jammu and 
Kashmir has made a good beginning in enacting their own 
Constitution.  

This Constitution will go a long way to provide an 
opportunity to the people of Azad Jammu and Kashmir to shape 
their lives and achieve the goal of better life through democracy 
and peaceful process.  

It is a fact that Constitutional development is not only a 
lengthy and tedious process but it also requires knowledge, 
experience and civilizational wisdom. I am happy to note that 
this treatise is an outcome of cumulative wisdom of the culture 
and civilization of Kashmir. My warm compliments for Mr, 
Justice Manzoor Hussain Gillani for his ceaseless efforts and 
gigantic endeavour to bring out the book in hand. 

Rana Bhagwandas 
Judge, Supreme Court of Pakistan 

Islamabad the,  
1st Octobcr, 2007  



xxiii [Foreword to the 1st Edition] 

Raja M. Khursheed Khan 
Retired Chief Justice, Azad Jammu & Kashmir 

FOREWORD 

Azad Jammu and Kashmir is neither a sovereign 
country nor a province of Pakistan, still it possesses all the 
attributes of a State short of sovereignty, and at the same time 
it enjoys the status equal to a biggest province in Pakistan, 
despite its limited geographical space.  

The Constitution of a State occupies the principal 
place and is the fundamental law of a country. All public 
authorities, legislative, administrative and judicial derive their 
powers directly or indirectly from it. It sets out frame work 
and the principal functions and organs of the Government 
within the State. According to Professor E.C.S. Wade and 
Godfrey Philips, “a Constitution means the rules, which 
regulate the structure of the principal organs of the 
Government and their relationship to each other and 
determine their principal functions." The Constitution of 
Azad Kashmir, like the constitutional history of the State of 
Jammu and Kashmir is as perplexing as its political history. It 
is exactly according to what Dicey has said that, "the legal 
treaties on constitutional law are a kind of maze in which the 
Wanderer is perplexed by unreality."  
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The Azad Jammu and Kashmir did not have a 

Constitution in its conventional sense till 1970 when Azad 
Kashmir Government Act 1970 was adapted, which gave full 
autonomy to Azad Jammu and Kashmir State. This Act was 
replaced by the present Azad Jammu and Kashmir Interim 
Constitution Act, 1974. Despite absence of a regular 
Constitution till 1970, the constitutional institutions were in 
existence in Azad Kashmir in one form or other, as if the 
principles of Constitution were imbedded in the minds and 
practice of its people.  

Mere existence of Constitution does not enjoy 
constitutionalism, it is the political traditions, spirit and 
determination of people for constitutional salvation which 
inculcates constitutionalism in the nation. The spirit of the 
nation which had overthrown the yoke of the Dogra regime 
was as high as of any nation of the world. This spirit brought 
into being the Constitution and the Constitutional institutions 
in the State in one form or other. Credit is due to the people of 
the State who have preserved their Constitution without being 
abrogated or suspended.  

Mr. Justice Syed Manzoor Hussain Gilani has made 
substantial contribution to the field of the Constitution and 
law in Azad Kashmir, as an Advocate, as a Judge and as an 
author of two earlier books on Constitution and the Judicial 
System in Azad Jammu and Kashmir. His intellectual efforts 
and contribution are commendable.   

I had a glimpse into the pages of this book written by 
Mr. Justice Syed Manzoor Hussain Gilani. It reflects his 
endeavour and study on the subject and hard work done to 
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highlight distinctive features of the Constitution along with 
corresponding provisions of Pakistan, India and occupied 
Jammu and Kashmir, Constitutions, He has taken utmost care 
in commenting on various sections of the Constitution in the 
light of the judicial pronouncement of the superior Courts of 
Azad Jammu and Kashmir, Pakistan and India. 

The book refers in sequence the historical events of 
constitutional nature in the freedom struggle of the State 
which ultimately led to the emergence of this State and its 
Constitution. It lucidly defines the status of the State in the 
Federation of Pakistan and the international dimension and 
jurisprudence of the Kashmir problem. The author has taken 
pain to collect and incorporate in this book important 
documents e.g. United Nation`s Resolutions, treaties and 
declarations between India and Pakistan touching Kashmir 
issue, constitutional position of the occupied Jammu and 
Kashmir and relevant provisions of India and Pakistan‘s 
Constitutions in relation to Kashmir to make this book more 
effective and useful for the legal profession, historians, 
legislators, diplomats, research scholars and policy makers. It 
fulfils the long felt need of all those who want to have an in 
depth knowledge of the jurisprudence of Kashmir issue and 
the State Constitution.  

The author`s experience at Bar in the Indian held 
Kashmir as well as at Bar and Bench in Azad Jammu and 
Kashmir, has helped him to pierce the viels of ignorance and 
un-certainity into the realm of the realties and ventured to 
unfold the truth sought to be known at home and abroad, for 
which he deserves all ovations.  
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This is a rear and unique book of its nature in the Sub-

continent. It is of a significant importance at the time when a 
deeper and clearer study of the fundamental constitutional 
issues have assumed great contemporary relevance at home 
and abroad, particularly in relation to India-Pakistan parleys 
and global interest for the peaceful resolution of Jammu and 
Kashmir imbroglio. 

I feel honoured to write forward to this valuable book 
and whish success for the author in his intellectual pursuits. 

CHIEF .JUSTICE (R) 
Raja Muhammad Khursheed Khan 

Tel: 92-51-2292058 
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Mr. Justice Faqir Muhammad Khokar 
Supreme Court of Pakistan  

FOREWORD 

If interpretation of the Constitution were a concern 
only of lawyers and Courts, the task of the commentator 
would be very simple particularly when the articles of the 
Constitution are enshrined in a written document as is the 
case of the Azad Jammu and Kashmir Interim Constitution of 
1974. We, however, find that unlike ordinary laws of the 
land, the Constitution is a matter of profound interest also to 
the historians concerned with evolution of political 
institutions, and theorists engaged in the investigation of 
constitutional development. Professor A.V. Dicey in his 
classical work "Law of Constitution" has mentioned how 
lawyers, historians and political theorists look upon the 
constitution from different angles. A lawyer is concerned 
merely with judicial interpretation of its clauses. The 
expediency of its provisions and circumstances and history of 
their adoption are no interest to him. His business is solely to 
discover the plain and literal meaning of words, and he is not 
expected to travel beyond it. A politician, on the other hand, 
takes a wider view. His interest is not confined to discover the 
legal meaning of words. He must also know the' practices 
which regulate the relations and conduct of the various organs 
of Government and the Conventions which govern the 
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exercise of powers by those in whom power is vested by the 
Constitution. Where the Constitution marks only a stage in 
the country's progress towards an accepted goal, the theorist 
is further interested in the examination of reasons and 
justification of its provisions from the point of view of their 
suitability and consistency with the objective. A historian, 
though interested in all these considerations, is primarily 
concerned with the evolution of the Constitutional system. 

This treatise on the Constitution of Azad Jammu and 
Kashmir by Justice Manzoor Hussain Gillani, Judge, Supreme 
Court of Azad Jammu and Kashmir, contains an exposition in 
the light of the existing materials and is written to meet the 
simple requirements not only of lawyers and Courts but also 
of those interested in the study of the constitutional 
background of the State of Jammu and Kashmir. A great 
number of constitutional documents are also attached as 
appendices I to LXIX. Justice Gillani has properly considered 
it necessary to deal with the state of Constitution in its 
historical background. Though references are made to the 
practices and Conventions of constitutions of other countries 
such as England, Pakistan and India, the author has advisedly 
avoided to interpret the provisions of the Interim Constitution 
strictly in the light of analogous provisions contained in those 
constitutions including the unwritten one of England.   

The Interim Constitution is rooted in the past and 
though the fundamental principles of executive responsibility 
to the legislature is accepted as the goal, the Interim 
Constitution is following its own line of development and 
possesses peculiarities and limitations which find no parallel 
in other Constitutions.  
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For interpretation of a Statute, reliance is usually 

placed on judicial decisions. However, in the last analysis, the 
decision must depend upon the words of the Constitution 
which the Court is called upon to interpret. Since no two 
Constitutions are in identical terms it is extremely unsafe to 
assume that a decision on one of them can be applied without 
qualification to another. This may be so even where words or 
expressions used are the same in both cases, for a word or a 
phrase may take a colour from its context and bear different 
senses accordingly. Therefore, the rulings of foreign 
jurisdictions are treated with a considerable amount of 
caution. But while the rules of construction do not allow a 
departure from the plain meaning of words, a knowledge of 
the historical background may serve as a source of light for 
discovering the correct meaning of expressions and phrases 
used in the Constitution.  

There are elementary and fundamental principles, but 
they are hidden by an accumulation of "Temporary Past 
Expedients." This is indeed a Consequence of the pragmatic 
method. Since each new problem is to be solved as it arises 
every difficulty adds a new formula and the formulae pile 
themselves up like the Himalayas. When the politicians get 
hold of a simple phrase like "due process' the lawyers soon 
find themselves compiling a whole set of law reports. It 
follows that task of the student of constitutional law will not 
be easy but Mr. Justice Gillani has done well to furnish him 
with guidance. The readers will also need a detailed 
knowledge of the constitutional history of Jammu and 
Kashmir itself. The author has clearly brought in a wide' 
range of readings and drawn examples from other 
constitutions. He has thus provided ample material for a deep 
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and comprehensive examination of present Constitution of 
Azad Jammu and Kashmir. 

The State of Jammu and Kashmir (both sides) in pre-
dominantly populated by Muslims. According to 1941 census 
report, the Muslims constituted 77.11 percent of the total 
population in the State, Hindus 20.12 percent and the Sikhs 
1.64 percent. Muslims formed 93.7 percent of the population 
in the Kashmir valley, 61 percent in Jammu and 87.46 percent 
in the frontier regions of the State.  

The State of Jammu and Kashmir has a chequered 
history of political turmoil with enlightened tales of the 
bravery and sacrifices of its people against the despotic rulers. 
The freedom struggle of the people of the State of Jammu and 
Kashmir is acknowledged by the comity of nations through 
the United Nations, promising them to shape their future 
political destiny according to their free will by plebiscite. It is 
the only state in the Sub-Continent whose future status still 
remains to be decided by its people unlike other states which 
have acceded to India or Pakistan according to the partition 
plan. A part of the State which threw away the yoke of 
subjugation has chosen to be a protectorate of Islamic 
Republic of Pakistan by fully reserving to itself political and 
administrative control of the part of the State named as Azad 
Jammu and Kashmir, entrusting only the Defence, Security, 
Foreign Affairs, Foreign Trade, currency and coins to the 
Government of Pakistan.   

Due to international controversy concerning State of 
Jammu and Kashmir, the development of the Constitution of 
the Azad Jammu and Kashmir has passed through different 
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stages culminating into the Interim Constitution Act, 1974. A 
perusal of the Constitutional documents of Azad Jammu and 
Kashmir is very interesting. The relations between the State 
and the Government of Pakistan are streamlined through this 
Constitution. Besides the Assembly and the Government, the 
State has assimilated itself in the mainstream of Pakistan 
through Azad Jammu and Kashmir Council by including also 
the Prime Minister of Pakistan and five members of National 
Assembly of Pakistan for legislature business and 
administration of the subjects which are otherwise federal in 
nature, thus, securing full internal autonomy within its 
Constitution, without alienating from Pakistan. The Islamic 
Republic of Pakistan has also pledged to the State by Article 
257 of its Constitution to determine its relationship with 
Pakistani in accordance with the wishes of the people of the 
State when they decide to accede to Pakistan. The reciprocity 
in both the Constitutions is their beauty. Not only that, the 
Azad Jammu and Kashmir is treated at par with the provinces 
of Pakistan for the purpose of its development and uplift.  

The present study of the Interim Constitution of Azad 
Jammu and Kashmir by Honourable Mr. .Justice Manzoor 
Hussain Gillani traces the growth of the Constitution of the 
State with particular reference to corresponding provisions of 
Constitutions Pakistan, India and the other part of Jammu and 
Kashmir besides a brief history of political and Constitutional 
importance. The author takes the readers through a journey of 
the most significant saga of freedom movement of the people 
of State of Jammu and Kashmir, evolution of different 
Constitutional documents as a result of their struggle and has 
very ably and juristically commented on every provision of 
the Constitution of Azad Jammu and Kashmir in retrospect of 
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interpretation of the provisions of the Constitution by the 
superior judiciary of the Azad Jammu and Kashmir without 
failing to refer to the parallel provisions of the Constitutions 
of Sub-Continent as judicially interpreted. Special reference 
to other Constitutions has made this book a comparative study 
of the Constitutional law. 

It is scholarly work never undertaken before, and a 
remarkable contribution to the branch of the Constitutional 
law of the State of Jammu and Kashmir. It will be of 
particular value and importance to the students and 
researchers of the Constitutional history of the State and those 
concerned with Kashmir issue at national and international 
level at fi time when this issue has assumed immense 
significance due to different understandings and 
breakthroughs underway between India and Pakistan. It is a 
rare book of its nature encompassing political, historical, 
social, legal and Constitutional aspects of the State of Jammu 
and Kashmir with reference to international dimensions.  

The book reflects the hard work done to explore the 
constitutional history and distinctive features of the 
Constitution of Azad Jammu and Kashmir viz-a-viz the other 
Constitutions. Specific attention has been paid to Pakistan and 
State relations, the ambit and scope of the legislative and 
executive authorities as visualized by the constitution and has 
been juristically commented on the assimilation of the State 
in the mainstream of Pakistan without losing its identity. 

This book compels debates and thoughts. It fulfils the 
need of those who want to have an in-depth study of the 
Constitutional history and the status of the State of Azad 
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Jammu and Kashmir in a chronicle order. I am sure that 
voluminous work of Honourable Mr. Justice Gillani of the 
Supreme Court of Azad Jammu and Kashmir on the 
Constitution of the State would prove useful and would be 
appreciated by the juris-consults, scholars of the Constitution 
and policy makers.  

Mr. Justice Faqir Muhammad Khokhar 
Judge, Supreme Court of Pakistan 

Islamabad the, 
26th October, 2007 
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[PART  1] 

[STATE OF JAMMU AND KASHMIR] 

Synopsis 

1. Pre Independence Era
2. Jammu
3. Political Geography of Jammu Province
4. Kashmir
5. Invasions
6. How  it  came  under  Dogra  Rule
7. Laddakh and Gilgit
8. Legal System  in the State after  16th  March,

1846 
9. Courts
10. Administrative  Reforms
11. Authority of British Government in the State
12. Deposition  of  Pratap  Singh
13. British control over the  State
14. Deprivation  of  Muslims  Rights
15. Rights  Movements —  reaction  against

deprivation
16. Demonstration and representation of Kashmiri

Muslims



State of J&K, Pre Independence Era 4 

17. Inquiry into the Muslim demands
18. Silk Factory Strike and representation to  Lord

Reading
19. Induction  of Non-State Subject Hindus in the

State & State Nationalism
20. No relief to Muslims despite State Subjects

Rule
21. Muslim  Associations  —  Movements —

Events
22. Death  of  Pratap  Singh
23. Kashmir Martyrs  Day — Desecration  of

Holy  places  and  Quran
24. Khutba Interruption in Jammu
25. Desecration of Quran at Jammu
26. Disobedience Movements
27. All India Kashmir Committee
28. Commission  of  Inquiry
29. Glancy Commission/Grievances Inquiry

Commission
30. Roti  Agitation
31. Political  Movements  &  Parties
32. Reading Room Party in Srinager
33. All Jammu & Kashmir Muslim Conference
34. Azad  Muslim  Conference
35. Constitutional  Reforms — Kashmir 

Constitutional Reforms Conference
36. Franchise  Committee
37. Legislative  Assembly — Praja  Sabha
38. Responsible Government Day and Youth

League
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39. First  Election  to  the  Assembly
40. Second  Election
41. Third  Election
42. Further  Reforms
43. Constitution  of Jammu and Kashmir State,

1939 
44. Nationalism in Kashmir — Conversion of

Muslim Conference in National Conference
45. Whether Muslim Conference a Communal

Party.
46. Impact of Indian Political Movements in

Kashmir
47. Sheikh Abdullah’s meeting with Pandit Nehru

and Gandhi
48. Nehru visits Kashmir
49. Revival of  Muslim Conference
50. Quaid Azam’s address, Naya Kashmir &

Dogra  dynasty
51. Differences between Sheikh Muhammad

Abdullah & Mirwaiz Muhammad Yousaf
Shah & Chaudhry Ghulam Abbass

52. Emergence of new groups and parties
53. Cabinet Mission Plan
54. Address of Lord Mountbatten
55. Congress leaders visit to Kashmir
56. Administrative  change  in  Kashmir
57. Leaguer’s default
58. Division of Muslim Conference into two

factions and incarceration of Chaudhry
Ghulam Abbass
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59. Accession  to  Pakistan  Resolution
60. Brief account of oppression and massacre
61. No Tax campaign
62. Killing in Poonch and entry of Tribesmen
63. Foreign  reports  on  Massacre
64. 
65. 

Repercussion in Azad Kashmir Area  
Armed Rebellion against Dogra ruler and  his 
accession  to  India 

1. PRE  INDEPENDENCE  ERA

Nature  has  been kind  and  benevolent to Kashmir  as
perhaps to nowhere else  in the world. From Kashmiri poets to 
foreign tourists, the beauty of its snow laden   mountains,  crystal 
clear waters, deep blue  skies,  fragrant flowers, lovely lakes, 
pleasing ponds and its romantic climate  have left no one 
unimpressed.  

In his profound and very adorable  work on Kashmir,  Sir 
Francis Younghusband, a  British Resident wrote in 1912.-  

“The beautiful Greece with its purple hills and varied 
contours, its dancing seas and clear blue  sky produced the 
graceful Greece.  But  Kashmir is more beautiful than 
Greece.  It has the same blue sky and brilliant sunshine, but 
its purple hills are on a far grander scale and if it has no 
seas, it has lakes and rivers and the still more snowy 
mountains.  It has too  greater variety of natural scenery of 
field and forest of rugged mountain and open valley. And 
to me who has seen both the countries, Kashmir seems 
much more likely to impress a race by its natural beauty.”1  

1 Kashmir,  by Sir Francis Younghusband. 
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 Kashmir is the short name of all the regions joined together 
in the State of Jammu and Kashmir divided into Gilgit Wazarat, 
Ladakh Wazarat comprising  of districts of Ladakh, Kargil and 
Baltistan.  Kashmir Division  (also called  province) comprising of 
the Valley of Kashmir  and Muzaffarabad district; and Jammu 
Division  or province consisting of the rest  of the territories  of the 
State, including Poonch, which of course was a sort of princely 
State  within the State of Jammu and Kashmir. It is only the Valley 
around Srinager, which is actual Kashmir. Because of its 
geographic location it holds a very significant position in South 
Asia.  Kashmir has strategic importance for India as well as 
Pakistan.  It is surrounded  by India, Pakistan, China, Afghanistan 
and erstwhile  Soviet Union. Its boundaries  run for 750 miles  with 
China, 600 miles with Pakistan, 300 miles with India and 50 miles 
with Afghanistan.  Tajikistan of Central Asia is separated by a 
narrow strip of 10 to 40 miles of Wakhan area of Afghanistan. It is 
situated in the extreme north west of South Asia, thus both for 
India and  Pakistan, it has an important position for its military 
defence. Its political constitution has throughout remained in 
turmoil due to its location  and is still so.  
 “The  State of Jammu and Kashmir”, as described by Sir 
Own Dixon, “is not really a unit geographically, demographically 
or economically. It is an agglomeration  of territories brought 
under the political power of one Maharaja. That is the only unity it 
possesses.”1   

 The gazetteer of Kashmir describes Kashmir to include the 
valley of Kishan Ganga river and the districts  of Kishtawar, 
Badarwar, Jammu, Noashera and Poonch.  
 Except some plateaus, here and there, particularly in the 
province of Kashmir, the entire State of Jammu and Kashmir is a 
mountainous, but picturesque region. It came into existence as a 
State, on 16th of March 1846, as a result of the Amritsar Treaty 

1  Reports on Kashmir by United Nations Representatives Karachi, 1958. P/27. 
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between Maharaja Gulab Singh and East India Company. It then 
consisted of the area situated to the eastward  of river Indus and the 
westward  of the river Ravi.1 The rest of the area beyond these two 
rivers was annexed by the Dogra Ruler of the State gradually 
thereafter.  

The State has administratively been divided in four 
geographical regions, which have  diverse ethnic background i.e. 
Kashmir, Jammu, Ladakh, Gilgit and Baltistan, then commonly 
called  frontier districts. Akbar the great had divided Kashmir in 
four regions, viz, Maraj, Kamraj, Central Kashmir and external 
Kashmir. The external Kashmir comprised outer mountainous 
region including Banihal, Kishtawar, Rajouri and Poonch. This 
region also includes Gilgit, Askardo and Ladakh etc.2  

All these regions were separately ruled and governed by 
different rulers. But after the treaty of Amritsar, these were joined 
together under a single rule  in consequence of nexus between the 
British Government and the ruler of Jammu Gulab Singh.  The area 
of entire State of Jammu and Kashmir on 15th of August 1947 was 
84,471 square miles (2,18,780 Sq. k.m.).  

This area with minor variations  is almost admitted by most 
of the scholars, however, Kh. Hameed Mumtaz, in his Book 
“Recollection of Men and Matters” at page 242 writes that:-  

“….  ….. A paradox of the Kashmir issue is the geography 
of the State. As quoted by Alastair Lamb, India claims the 
Jammu and Kashmir State inclusive of Gilgit and Baltistan, 
as bequeathed by Hari Singh to be a  land mass of 86,000 
sq. miles, whereas Pakistan claims it as 84,000  sq. miles 
only. The two surveyors general  confirm these figures. I 
wonder how and why the disputed 2,000  sq. miles of land 
have evaporated into thin air….. ……”   

1  Treaty of Amritsar dated 16th March 1846. 
2  Regional Autonomy Committee Report issued by Indian Jammu and Kashmir   
Government  at Jammu on April, 13, 1999  P/5 
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A brief description of each region and process which led to join 
them together and create the State of Jammu & Kashmir  is felt 
expedient. 

2. JAMMU
Jammu in fact is the short name of the areas grouped

together for administrative expediency, comprising areas popularly 
known as Udhampur, Jammu, Kathua, Doda, Rajouri, Poonch 
(Jagir), and Mirpur with Jammu as its capital city.  This province 
comprised an area of 12,378 sq. miles (32,067 sq. k.m.) as per 
1941 Census Report of India. This is an area between Southern 
Punjab and Northern  mountains of Pirpanchal  Range. Southern 
part of Jammu is stony and barren. It is also known as Dogra land. 
Northern  part is  in the  lap of Pirpanchal mountains and is 
adjoining  the Kashmir Valley. It consists of thick forests and is 
blessed with River  Chenab.   

One Jambu Lochan, who  was the ruler of Bahu State 
across Tawi river of Jammu constructed a fort on the eastern back 
of  Tawi river  and  became ruler of this area.  The area came to be 
known as Jambu  Nagar and subsequently as Jammu.1   This is its 
current name.  

According to my perception of the area, Patni top, a hill top 
on the national highway between Srinager and Jammu, separates 
areas of Jammu  and Kashmir, both ethnically and geographically. 
On one of its western side lies the Valley of Chenab and on the 
other the valley of Pirpanchal, both  adjacent to Kashmir province, 
with people of the same  decent, religion, ethnicity, language, 
culture and agro-climatic environment.  

Jammu  came under the rule of its native dynasty called 
Dogra. Raja Ranjit Deo was their ancestor.  Jammu  was seen as an 
abode  of peace in Raja Ranjit  Deo’s  time.2  But interference of 

1  4000 Years Geographical History of J&K by G.M. Mir. 
2  Jammu and Kashmir Conflict by A.H. Bhat,  Pages 16, 53,  &    History of 
Jammu by Hashmitullah Khan, Varinag Publishers Mirpur P/52. 
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Sikhs from 1780,  and its plunder at their hands  and then its 
subjection  in 1808, had made it a lawless place. When a dispute 
arose between the grand nephews  of Ranjit Deo on his death in 
1780 A.D. over succession to rule Jammu, the adjoining Sikh 
Darbar of Lahore captured the territory and it was annexed to the 
Sikh territory in 1808. His grand nephews namely, Gulab Singh, 
Dhian Singh and Suchet Singh, sons of Kishore Singh, took service 
under Ranjit Singh one after the other. He was much impressed 
with their services. He divided the Jammu province amongst these 
three brothers by  granting principality on them in 1820.  

They executed two agreements in favour of Sikh Darbar of 
Lahore called  “Qabuliat Nama”  one after the other, swearing 
their  allegiance to the Darbar and undertaking  the terms and 
conditions on which the Jagirs of Jammu were taken over by them 
as servants of Sikh Darbar. The agreements are dated  17.11.1820 
A.D. and 18.6.1822.1 Gulab Singh was given Jagir of Jammu, 
while his other brothers Suchet Singh got the Jagirs of  Samba and 
Ramnagar and Dhian Singh got the Jagirs of Poonch and  Chabhal.  
The areas of Rajouri, Kishtawar and Reasi were conquered by 
Gulab Singh after above agreements and after that, he annexed 
Ladakh and Baltistan  through his  commander Zorawar Singh.2 
Two of the brothers were  killed subsequently, hence  their Jagirs 
also fell in the hands of Gulab Singh.3 

Hypocratic  diplomacy by Gulab Singh during the war 
between Sikhs and the British in 1845 at Sobraon, brought him 
closer to the British. This led to handing over of Kashmir province 
to him through the Amritsar Treaty. 

Out of a total area of 12378 sq. miles of Jammu province, 
only 2498 square miles constitutes the liberated territory.4 Except  

1   (Appendixes I & II),  Commentary  on  the  Constitution  of Jammu and 
Kashmir by R.P. Sethi pages 654, 656.   
2  Commentary on the Constitution of Jammu and Kashmir by R.P. Sethi  P/9. 
3   The Constitution of J&K by  Justice Anand  Fourth Edition P/5.  
4   Kashmiris Fight for Freedom Vol.1 P/1 by Justice Muhammad Yousaf Saraf. 
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the districts of Jammu, Kathua  and half of Udhampur,  the rest of 
Jammu province is Muslim dominated. 

Poonch was treated as  a separate province and its 
principality was granted exclusively to Dhian Singh in 1828. It 
continued to exist as a princely State in its own right but it 
ultimately came under the rule of  the  Maharaja of Kashmir  for all 
practical purposes and its head  of the administration was 
appointed by the Maharaja.    

The area of Jammu province under the Indian occupation 
now consists of six revenue districts with a population of 
43,95,712 as per Census of India 2001.  

3. POLITICAL GEOGRAPHY OF JAMMU PROVINCE
The Occupied Jammu and Kashmir Government has done a

lot  of research on regional identities of the State of Jammu and 
Kashmir. A committee appointed by it, called the Regional 
Autonomy Committee has published its report   from Jammu on 
April, 13, 1999. About Jammu it writes:- 

“11. Jammu is heterogeneous culturally, linguistically, 
ethnically and geographically. In fact, modern-day Jammu 
province comprises many diverse regions. In the historical 
context, these regions have existed as independent entities 
with their distinct history, languages and cultural identities. 
The notable among these regions are Rajouri, Poonch and 
Kishtwar. Historically, these regions have either formed the 
part of Kashmir Kingdom or existed as independent small 
kingdoms. During Dogra rule, Jammu was divided in seven 
Wazarats for administrative purposes. These Wazarats 
included Jammu Khas, Jasrota (Kathua), Udhampur, Reasi, 
Mirpore, Chenani, Poonch Jagir. 

12. It is clear that these divisions were based according
to the interests and convenience of monarchs and autocratic 
rulers rather than on the considerations of well-being of the 
people. This classification had not to be in tune with the 
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aspirations of the ethnic groups of the State in view of the 
prevailing social system in that phase of history.  
“14. …..….  …..  Part VI  of the Constitution of Jammu 
and Kashmir providing for the composition of the State 
Legislature, under Article 50 (3)  provides that out of the 
members elected to the Legislative Council at least one 
each should be residents of Doda District and Poonch 
District respectively. There would have not been the need 
to make this specific reservation unless both these districts 
were perceived as distinct regions by the framers of the 
State Constitution. ….  ……” 

“19. The Committee examined the historical record and 
came to the conclusion that these regions have existed as 
small kingdoms independently or have been part of 
Kashmir Kingdom. These regions were first consolidated 
by Mughals and later by Dogra rulers. In fact, the regions 
of Kishtwar, Rajouri and Poonch acquired greater 
prominence  in 16th Century because Mughal Kings 
followed the route through these regions to visit Kashmir.”  

“19(1). It is relevant to briefly estimate the history of these 
regions in order to settle the issues raised by ethnic groups 
regarding the classification of regions. According to the 
most acceptable and popular legend, Jammu city was 
founded by Raja Jambu Lochan in 14th Century BC as he 
found divine power here. The city's name figures in the 
ancient book Mahabharata. Name of Jammu is also found 
in the memoirs of Timur. Excavations near Akhnoor 
provide evidence that Jammu was a part of Harappan 
civilization. Jammu had a number of tiny principalities but 
kingdom of Jammu always occupied a leading place. 
Rajouri traces its history to Mahabharata times. The 
Chinese traveller Hiuen Tsang is reported to have "visited 
Rajouri in the year 632 A. D. and described it as a part of 
Kashmir dominion". However, Rajouri remained an 
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independent State from 1194 A. D. with Raja Noorudin of 
Jaral dynasty assuming the reins of power. This dynasty 
ruled Rajouri until 1846 when Treaty of Amritsar was 
signed. Poonch has a long history as an independent State. 
It became a sovereign State in 850 A. D. In 1596 A.D. 
Mughal King Jahangir appointed Sirajuddin as ruler of 
Poonch and it was ruled by his descendents until 1792 A. 
D. According to Tarikh-i-Duggar by Narsingh Das Nargis, 
in 1792 Wazir Rooh Allah of Sangoo Gujjar community 
became the ruler of Poonch. His descendents ruled Poonch 
until 1823. Then it was captured by Maharaja Gulab Singh 
under the instructions of Maharaja Ranjeet Singh and 
Poonch remained under the control of Khalsa Darbar of 
Lahore till 1850. 

The entire area of district Doda including Allaqa 
Dengbatal (Tehsil Mahore) was initially divided into two 
independent States of Kishtwar and Baderwah. The 
erstwhile Kishtwar State had been divided into eleven 
parganas. The Kishtwar State consisted of all areas of the 
present District of Doda  including Dengbatal (Tehsil 
Mahore of Udhampur District) and Zanskar in Kargil and 
excluding present Baderwah, Bhalessa Thathri, Marmat 
Galihan, Ruggi Valley, Assar, Batote areas of Doda and 
Ramban Tehsils. The history of Kishtwar dates back to 200 
B.C. Kishtwar .was annexed to Jammu Kingdom in 1821 
A. D. by Maharaja Gulab Singh.” 

The report proves it beyond any doubt that Jammu province in fact 
is not that as it is politically described  now  or as it was 
constituted by despotic rule of Dogra Dynasty. It consists of 
regions of  diverse  political, ethnic, religious and geographical 
identities, and all of them so assert.  

The region of Pirpanchal consists of Poonch and Rajouri 
districts and  region of Chenab Valley consists of Doda district and 
tehsil Mahore of district Udhampur, which have nothing common 
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with the rest of Jammu. Jammu specifically consists of Udhampur 
district (except tehsil Mahore) and the districts of Jammu and 
Kathua. They are practically of Indian Punjab orientation, while 
the  Pirpanchal and  Chenab valley are of  Kashmiri orientation. 
The report of Committee referred above records at page 10:- 

 “…..  ….. It is highly relevant to note that these ethnic 
groups are not clamouring for the regional classification on 
the basis of religion. For instance Doda and Rajouri—
Poonch,  both Muslim majority regions, reject to be 
classified by one region….. ….” 

4. KASHMIR

Almost the entire province of Kashmir, except 1646 sq.
miles area of district Muzaffarabad in Azad Kashmir, is under 
Indian occupation.  

The Valley of Kashmir  has a distinct existence in the 
province of Kashmir. The valley is 130 k.ms.  in length and 43 
k.ms. in width. Its total  area is 5,859 sq. miles out of which  260
k.ms. consists of water.1 The   earliest  hand written  book
available on the Subcontinent  namely “Neelamat Porain” 
contains million years old facts regarding Kashmir. Its name was 
then  “Kashap Mir”.2  Books of Hindus relate its name to ‘Chasas’, 
a tribe who inhabited Himalayan and Hindu Kush region.  Baber 
mentions them  as ‘KAS’  and opines that name ‘Kashmir’  may 
have taken its name from them.  Brahmins believe that its name is 
derived from ‘KAS’   meaning light, and ‘Mira’  meaning ‘Sea’. 
When put together it means the ocean  of light. Some believe that a  
Jinnie  named  ‘KASHIF, drained  out the water from Kashmir 
Valley, which was called  ‘SATISAR’  on command of  the 
Prophet Soloman, so it was named by ‘Kashif Mir’ which changed 

1   Kashmiris Fight for Freedom by Justice Muhammad Yousaf Saraf   
Vol. I. P/7. 
2   Short History of Kashmir by Muhammad Amin Pandit, Kashmir Publications  
Muzaffarabad Pages 21, 23.   
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into Kashmir.1  Mr. G.M. Mir,  a renowned  nationalist of 
Kashmir, in his book Geographical  Realities of J&K  relates  its 
name  to  some  tribes  of Bani Israel,  who called it as K-asheer, 
i.e. like ‘ASHEER’, which was the old Hebrew name of Syria 
which means beautiful, pure and clean  as Syria.  

Every name attributed  to it,  comes true.  It was till date 
written  in  English alphabets as ‘Cashmeer’. It relates  back to 
“KAS’.  The valley   is 260 k.ms. under   lakes  and  on the top of 
Dal lake in Srinagar,  is a  hill called ‘Kohi  Sulaiman’.  So it also 
relates back to ‘Kashif Mir’,  and there is no doubt about  its 
beauty, purity and  cleanliness  so as to be called as ‘Kasheer’  a 
Hebrew name of Syria. Jews  call Hallal meat as ‘Kosher, i.e. 
clean  and pure.  

The population of present areas of Kashmir province under 
Indian occupation is 54,41,341.2 It comprises  six revenue districts.  
The valley constituted only one tenth of the total land mass of  the 
State but it was at the same time the most productive area  in the 
entire State. In fact  the Valley gave the State the status of a 
producer, but it has become  a consumer State  now.  

The Valley is blessed with rivers small and big, dozens of 
big and small lakes, mountains full of forests, plateaus full of 
springs, forest produce of every species worth the name, minerals 
and multiple variety of fruits. The Valley of Kashmir is the most 
presentable region of the State blessed with all that nature had in 
its  stores of beauty. Sir Gen. A. Cunningham writes:-  

“Nature itself when creating the great Valley of Kashmir 
and its enclosing wall of mountains, seems to have assured 
to this territory not only a distinct geographical character 
but also a historical existence  of marked individuality. We 
see both these facts illustrated by the clearly defined and 

1  Commentary on the Constitution of J&K  by Justice R.P. Sethi  P/5. 
2  2001, Census Report of India. 
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constant use of the name which the territory has born from 
the earliest accessible period.”  

5. INVASIONS

The adjoining countries always kept greedy  eyes on it. It is
a Muslim dominated province with more than 98 percent Muslim 
population. Except for short intervals, Srinagar has remained the 
capital of this beautiful province throughout known history. It is 
centrally located in the State of Jammu and Kashmir surrounded by 
Jammu  province and areas of Ladakh and Gilgit Agency. 

 This province has all along been a victim of invasions of 
Mughals of central Asia, Pathans of Afghanistan, Sikhs of Punjab, 
Dogras of Jammu, and now a bone of contention between India 
and Pakistan, with each claiming the entire State deriving the force 
for their argument from Independence Act of India, 1947 and the 
spirit underlying the partition of India.  Its natural beauty blessed 
with the sources of three important rivers, Sindh, Chenab and 
Jhelum, beautiful lakes, particularly situated within and around the 
city of Srinagar, forests and its production attracted the attention of 
all adjoining rulers.  Although the rule of invaders did not last long 
in this province,  their influence brought different dynasties into 
power in the Province.  Shah Mirs and the Chaks were first and 
second Muslim Rulers of this Province. The province was 
conquered by Akbar the Great, in 1586 and remained under the 
control of Mughals for about a century and a half.  It was later on 
conquered by an Afghan invader Ahmed Shah Abdali in 1752 and 
remained under the Kabul Rule till 1819. Maharaja Ranjit Singh, 
the Sikh ruler of Punjab captured it in 1819, and ruled it till 1846, 
when it was sold to Maharaja Gulab Singh, through the Treaty of 
Amritsar. Afghans, Sikhs and Dogras had let lose a reign of terror 
throughout.  Except absence of religious bias during the Afghan 
regime, the  manner and method of State terror was almost 
common during entire period of  invasions.  

 After the partition of the Subcontinent into two dominions 
of India and Pakistan, excepting 80 percent area of erstwhile 



State of J&K, Pre Independence Era 17 

district Muzaffarabad of this province, the rest of it is under Indian 
occupation and is called Occupied Kashmir.   
6. HOW  IT  CAME  UNDER  DOGRA  RULE

The expansionist designs of British led to a War between
Sikhs and the British in 1845 at Sobraon.  Gulab Singh,  in view of 
his earlier loyalty to Sikhs was appointed as the Prime Minister of 
Sikh Empire to lead them in War.1 Gulab Singh thus came very 
close to the British authority.  British Government demanded War 
indemnity from Sikhs who were unable to pay it and in turn, ceded 
the territory of Kashmir Province to British through an agreement 
executed on 9th March, 1846 at Lahore  signed between British 
and Raja Dhuleep Singh.2 Raja Dhuleep Singh also agreed to 
accept in the Treaty, the sovereignty of Raja Gulab Singh in such 
territories. Expansionist and exploitative designs of Gulab Singh 
paved the way for consolidation of territories of diverse 
geographical and ethnic background. The territories were so 
grouped together,  that a political State appeared visible on the map 
of the Subcontinent. 

A week after the 9th March 1846 treaty between the British 
and Sikh Darbar, another treaty  was signed between the British 
and Gulab Singh, which is notoriously known as the sale-deed of 
Amritsar dated 16th March, 1846.3   

The people of the State of Jammu and Kashmir irrespective 
of their caste and creed, and the people of two countries, i.e. India 
and Pakistan are still tasting the bitterness of this Treaty. It was 
coupled with the wrong decision of last Dogra ruler, Maharaja Hari 
Singh, first by being indecisive and then by taking a wrong 
decision.   

Be that as it may, the entire State with all its population and 
natural resources, was transferred to Raja Gulab Singh and his 

1 The History of Struggle for Freedom in Kashmir by P.N. Bazaz,  page121.  
2 Appendix  III 
3 Appendix  IV 



State of J&K, Pre Independence Era 18 

heirs forever in consideration of a total amount of Rs.75,00,000/- 
‘Nanukshahee’. Besides this money, Gulab Singh promised to pay 
annually a  tribute of one  horse, 12 perfect shawl goats (6 male 
and 6 female) and three pairs of Kashmiri Shawls to the British 
rulers. The great poet Dr. Allama Muhammad Iqbal has described 
this as:-   

“Oh!   Morning   breeze,  
If you ever pass over Geneva,  

Tell the nations of the world that, 
Mountains, fields, crops were sold, 

A nation was sold and sold so cheap” 

Kashmiris severely resisted Dogras in capturing Kashmir but 
Maharaja Gulab Singh took possession of Kashmir Province on 9th 
November, 1846 with the help of East India Company. In return 
they took  Chamba  from him.  Maharaja Gulab Singh thereafter 
exchanged Hazara  for Manawar  and Khari-Khariali  territories 
near Jhelum on Mirpur side.1 These are the areas now forming 
Bhimber District and around.  Thus the State of Jammu and 
Kashmir took practical shape under the rule of Maharaja Gulab 
Singh.  The exchange of territories took place for ethnic reasons  as 
Hazara was Muslim dominated while Manawar  etc.  were  Hindu 
dominated. 

7. LADDAKH AND GILGIT
Before partition and the emergence of Azad Kashmir, the

third component of the State of Jammu and Kashmir was Ladakh 
and Gilgit comprising Ladakh, Gilgit, Astore and Baltistan areas. 
The entire area is called by different names i.e. Hill districts, 
Frontier districts, Northern areas etc. It is all hilly, mountainous 
and uneven. The official record of the State also refers to it as 
little Tibet. It is intimately connected with Tibet  in many respects 
e.g. religion, trade, culture  etc.  The total  area of this region was 

1 Jammu Kashmir Conflict by A.H. Bhat P/121.  
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63,554 square miles  with a population  of 17,28,705, according to 
the census report of 1941.1 Out of this, an area comprising 29,814 
square miles is in Pakistan.2 It is strategically the most important 
area of the State of Jammu and Kashmir and is surrounded by two 
big powers China and Russia and one turbulent, Afghanistan. This 
area connects Pakistan to Central Asia and China.  

It was ruled by Mongols and then captured by Mughals in 
early 17th century. Gulab Singh brought Ladakh and its adjacent 
areas upto Baltistan in his control by the  year  1934-35 and   
advanced towards the rest of the area towards Tibet. Although the 
northern part across Indus was not included in the treaty of 
Amritsar, meaning thereby that  it was to remain with British, but 
Dogra sent his army across Indus in 1860 to bring Gilgit under its 
sway. The British, under the policy of its great  game, not only did 
not    stop the Dogra forces but encouraged them. Thus they were 
able to recapture Gilgit along with the principalities of the region 
i.e. Chilas, Darel, Nager, Yasin, Punial, Astore, Ishkuman etc. 
Hunza also came into a  tributary relationship with Dogra in 1869. 
In return  the  British demanded  from the Dogra that they be 
allowed  to install their Agent at Gilgit.  It was agreed to and they 
established an Agency there  in 1877. A similar Agency stood 
established in Ladakh at Leh in 1867. Corps of Gilgit Scouts was 
raised   by the Agent at Gilgit in 1913 and the  defence of the area 
was entrusted  to them.3 On 26th  March 1935,  the British took 
Gilgit on 60 years lease from the  Maharaja and it came under 
direct British control.  

The British made the loss of Gilgit good to Hari Singh by 
giving Poonch into his direct control in 1936.  It brought all the 
litigation  to an end between the Maharaja and the Poonch ruling 
family. Poonch continued as a  Jagir of  the descendants of Dhian 
Singh, but  came under the jurisdiction of Jammu and Kashmir 

1  Political History of Northern Kashmir by Prof. Nazir Anjum P/15. 
2  Kashmiris Fight for Freedom Vol. 1 by Justice Saraf P/1.    
3  Jammu Kashmir Conflict  by A.H. Bhat P/139.   
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Laws. The Maharaja was allowed to appoint Prime Minister of his 
choice in Poonch.1  
 Main cities of Northern Area under Indian control are Leh 
(Ladakh) and Kargil. The later was a part of Baltistan, which is 
under the control of Pakistan, besides Gilgit comprising different 
Jagirs. Ladakh is predominantly non-Muslim area while Kargil is a 
Muslim majority area of Shia sect. The part of  Northern Area in 
Pakistan is mostly composed of Muslims of Shia sect.  
8. LEGAL SYSTEM  IN THE STATE AFTER  16TH  

MARCH, 1846 
 Since 16th March 1846, when the State of Jammu and 
Kashmir came into being, Gulab Singh Dogra of Jammu was its 
first Ruler. His State was unlike other Princely States of India, as it 
was not strictly a part of British India. However, all the central 
subjects i.e. foreign affairs, communication, currency, defence,  
vested in the Government of India. He always acted and behaved 
as if he was a part of British Government. He consolidated his 
position by different coercive measures in all the fields of life.  He 
became the repository of all legislative, executive and judicial 
powers.  His word was the law of the land.  The State remained 
divided in three regions; Jammu, Kashmir, and the Frontier 
Region. Each region was further divided into different 
administrative units governed by appointees of the Maharaja.  
From the perusal of a  history of Kashmir, he appears to be a  very 
capable person with a clear political and strategic vision.  

 Though he separated the Civil and Judicial administration, 
he retained overall powers to himself. No proper constitutional and 
legal system was established during his life time.  However, he had 
firm and definite executive control over all the areas of the State of 
Jammu and Kashmir including its subjects and the persons 

1 Jammu Kashmir Conflict  by A.H. Bhat P/248.  
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appointed on his behalf.  He died on 25th of Sawan, 1914 Bk. 
(1858 A.D.) and was succeeded by his son Maharaja Ranbir Singh. 

Maharaja Ranbir Singh further consolidated and re-
enforced the rule of Dogra dynasty in the State of Jammu and 
Kashmir by dividing different areas of the State into small 
administrative units. Each unit was controlled by a person 
appointed by him with different designations at different levels, but 
all were answerable to him.  Being a hereditary domicile of 
Jammu, Gulab Singh as well as Ranbir Singh, ruled the entire State 
with Jammu as its capital.  However, to the end of Pratap  Singh’s 
reign, the headquarter of Darbar moved seasonally to the two 
important cities of the State, i.e. Jammu used to be  the seat of 
Government during winter and Srinagar during Summer.1   

The main thrust of the administration of former ruler, 
which was reinforced by the latter, was the revenue collection, first 
in cash and then in different kinds.  The administration was 
diversified while laws and rules were enforced. Unlike Maharaja 
Gulab Singh, he ordinarily heard the cases in the first instance, as 
well as in appeal against a Nazrana of Rs.1.2  

9. COURTS
Maharaja Ranjit Singh established two Sadar Adalats

(Chief Court), one at Jammu and another at Srinagar.  All cases 
were decided by the Courts under the supervision and control of 
the Maharaja.  A  High Court (Adalat-i-Alia) was established in 
1877,3 which was the highest Court of appeal subject to judicial 
powers exercised by the Maharaja, but the superintendence and 
control over the subordinate Courts vested in the High Court. 

The Jammu and Kashmir State Civil Courts Regulation, 
1877, was enforced, establishing a High Court (Adalat-i-Alia). Its 
powers were defined as under:-  

1  The History of Struggle  for Freedom in Kashmir by P.N. Bazaz P/141. 
2 Administration of Justice in J&K, by Justice Manzoor Hussain Gilani  P/4. 
3  Ibid. 
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“The High Court (Adalat-i-Alia) shall be deemed for the 
purposes of all enactments for the time being in force  to be 
the highest Court of appeal or revision, subject to the 
control and judicial powers exercised by his  Highness the 
Maharaja Sahib Bahadur. The General Superintendence 
and control over all other Civil Courts shall be vested in, 
and all such Courts shall be subordinate to the High Court.” 

The High Court was the Court of a  Judicial Member, and the 
highest Court in the State. Appeals from it lay to his Highness, 
Maharaja Pratap Singh  son of Maharaja Ranbir Singh  who 
assumed the reign after the death of his father  in September 1885. 
He further consolidated the position of the Dogra dynasty in the 
State and  enforced  different laws. Besides what is stated above, 
Maharaja Pratap Singh, regularised and consolidated the laws and 
regulations of the State and procedure with regard to High Court. 

There were in all 25 Courts in the State. Their number  was 
later raised to 90.  The State Civil Procedure Code was enforced  in 
1873.A.D.1 There was no Code  of Criminal Procedure and no 
Substantive Code of Civil Law or the Law  of Limitation.  A new 
comprehensive Code of Civil Procedure was enforced in 1896 
A.D. Many important British Indian Acts, in so far as the contents 
were not repugnant to any law or practice established in the State, 
were adapted vide Judicial Circular No. 201  passed under 
Resolution No. 39,  dated 11th January 1896.2 

Jammu and Kashmir Civil Courts Regulation was enforced 
as Regulation No. XLVI of Samwat 1877. The position of High 
Court was further strengthened and it was empowered to appoint 
ministerial officers including the powers to suspend or dismiss any 
officer from his post. The High Court was also empowered to 
make rules for transactions of its business. It was also empowered 

1  The Jammu  and Kashmir Administrative Report, 1911.   
2 The Constitution of J&K, its Development & Comments  by Justice A.S.
Anand Fourth Edition P/16.  
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with original and appellate jurisdiction.  It was conferred with 
many other powers including appellate jurisdiction  against the 
orders of District and Additional District Judges.  

10. ADMINISTRATIVE  REFORMS
On the side of governance in the State, Maharaja Pratap

Singh was asked by the British  in 1888  before his deposition to 
make reforms in the Administration. Consequently he proposed 
new Constitution for the governance of the State through a Council 
of Regency, consisting of himself, his two brothers and two other 
Members, not belonging to his family. Each of the Members was 
placed incharge of different departments of the Government.  No 
Muslim  was associated in the Council.1  The proposed 
Constitution came into operation in 1889.  

After his deposition, the Council consisted of two of his 
brothers, Amar Singh and Ram Singh, besides two others not from 
his family under the  control of British Resident. Thus the Resident 
became the de facto Ruler of Jammu and Kashmir. Two very 
important facts emerge out  of it. First that the State of Jammu and 
Kashmir unlike other princely States was dealt with like other 
British States in the  matter of governance and secondly that the 
State  was brought  out  of  exclusive  Dogra  control  and  a  new 
Charter  or Legal Framework was laid down.  The relevant parts  
of the constitution of the Council were as follows:-  

“(11) The Council shall sit three days in the week, 
authorized holidays excepted, and any extraordinary 
meeting shall be held on the requisition of the Prime 
Minister.  

(12) It shall be the duty of the Council to legislate and 
hear  and pass opinion on all subjects that may be brought 
forward by the Members.  

1  The Proposed New Constitution of Jammu and Kashmir Council, as published 
in the Parliamentary papers relating  to Kashmir, 1890, P/10. 
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(13) The Council shall, on meeting, frame rules for its 
guidance, which may be removed or modified by it only.  
(14) All matters shall be decided on majority of votes.”1 

This arrangement was unlike the State of governance  in other 
Princely States of India, where the rulers alone had the absolute 
authority. Prima facie, it gave an impression of sharing of powers, 
but the fact of the matter was that it was shared between the 
members of the same family. The legislative authority was vested 
in the Council, which enacted laws in the form of resolutions under 
the sanction  of his Highness in the Council. 2  Executive authority 
arising under the laws was exercised  by the provincial Governors 
of Jammu and Kashmir, who were under the control of respective 
Ministers in the Council. As the British wanted further intervention 
in the affairs of the State, they succeeded by persuading or 
compelling Maharaja Pratap Singh  to constitute a new Council of 
Regency by  inducting three new persons of their choice besides 
two brothers of Maharaja Pratap Singh.3  Muslims were again 
ignored in this Council.    

In order to further increase their hands in Darbar affairs,  
British Resident set up a new  Council of State in 1922 with Raja 
Hari Singh as Senior Member and Commander-in-Chief  of State 
forces. He was the son of Amar Singh  archrival brother of Pratap 
Singh. So British  were in full control of the State in view of its 
political importance being located at the door steps of Russia.  

11. AUTHORITY OF BRITISH GOVERNMENT  IN THE
STATE
There  was no direct association of the British Government

with the affairs of the State of Jammu and Kashmir  during the rule 
of Ranbir Singh. The political relations between the British India 

1  Justice A.S. Anand,  Forth Edition P/16.  
2  Rai Sahib Dewan Amar Nath, Jammu and Kashmir Administration Report, 
P/2. 
3  Parliamentary Papers relating to Kashmir, 1890, pages 26 & 27. 
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and the State were conducted through Punjab Government.1 The 
direct intrusion of the British in the affairs of the State began in 
1870, when an Officer on Special Duty was appointed in Srinager 
with the consent  of the Maharaja  to look-after the Europeans. In 
1872, a mixed  Court of British and State’s  Officials, was set-up 
for trial of civil  suits  between  the European British Subjects and 
their servants and the  subjects of His Highness, the Maharaja.2   
The British wanted to appoint a permanent Resident in Kashmir, 
which they could not do during the reign of Ranbir Singh.  
However, they were able to do it, after his death when Pratap 
Singh took over the reign  in 1885 A.D.  

12. DEPOSITION  OF  PRATAP  SINGH 
 Maharaja Pratap Singh was dramatically deposed by the  
British Government in 1889.3 It was done under the pretext  of 
Russian activities beyond the borders  of Kashmir and allegations 
against Pratap Singh that he was guilty of treasonable activities.4  
British suspected him of being in secret contact with the Tsar of 
Russia and Dhuleep Singh, former Maharaja of Lahore. This 
militated against their forward policy against Russian 
expansionism, as Gilgit was on the gate of Tsar’s territory. So 
Gilgit Agency was revived in 1888 under Algernon Durand. The 
veracity of his letters written by Pratap Singh to Tsar’s  envoys 
was confirmed  by his brother Raja  Amar Singh.5 

 Given the history of this dynasty, particularly when Gulab 
Singh, his grandfather was admittedly siding with British 
authorities, but acting as Prime Minister of Sikh Empire of Lahore, 

1   A Hand Book of J&K State Jammu,  1947, Govt. of Jammu and Kashmir 
P/26. 
2   A Hand Book of J&K State, Jammu 1947,  Government of Jammu and Kashmir. 
3   Parliamentary Papers Relating to Kashmir, 1890, P/11. 
4   P.N. Bazaz, The History of Struggle for Freedom in Kashmir P/133. 
5  Jammu Kashmir Conflict, by A.H. Butt P/147.  
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the allegation of British does not appear unfounded. Pandit Prem 
Nath Bazaz in his Book1 writes in the following words:-  

“War broke out between Sikhs and the British in November 
1845 A.C. The simple Sikh nobles asked Gulab Singh to 
lead them. He was already in correspondence with the 
British authorities and therefore readily seized the 
opportunity by taking  the onerous duties of the Prime 
Minister of the Sikh Empire upon himself. Though 
outwardly organising Sikhs against the British, Gulab 
Singh was all the time thinking of his future  and carving a 
kingdom for himself. With such designs in his mind it was 
natural that he would not like  to present  a bold and 
decisive front to the British....  ..........  ........” 

Pratap Singh was grandson of this man who was running with 
hunters and playing with the hounds. Expansionist designs were in 
built in that race. He remained in the State of deposition till 1891 A.D. 
and was  thereafter gradually restored to power. He was  finally made 
full fledged Ruler in 1905.2 By then, the position of British was 
consolidated  and strengthened in the State. The authority and powers 
of the Maharaja were curtailed by different restrictions making his 
authority subject to the powers of Resident of the British 
Government. Alastair  Lamb, in his Book “Kashmir a Disputed 
Legacy 1846-1990, has  observed as under:- 

“......  .......  ......   As a result of the new policy, however, in 
1885 the Officer on Special Duty became the British 
Resident in Kashmir, “with the same position and duties as 
Political Residents in other Native States  in subordinate 
alliance with the British Government.”  In 1889 the 
decision was taken to “exclude the Maharaja ...[Pratap 
Singh] ... from all  interference with public affairs” in the 
State, which would now be entrusted to a Council of State, 
consisting of the Maharaja’s  brothers and certain selected 

1  The History of Struggle for Freedom in Kashmir, pages 121, 122 
2  The History of  Struggle for Freedom in Kashmir by P. N. Bazaz, P/134. 



State of J&K, Pre Independence Era 27 

Native officials in the British service. This Council will 
have full powers, subject to the condition that they will take 
no important step without consulting the Resident, and that 
they will act upon the Resident’s advice whenever it may 
be offered.  

Thus the British Resident, at that time Colonel R. 
Parry Nisbet,  was the final arbiter in the State’s affairs on 
behalf of the Government of India.  

In 1905  some of the Maharaja’s powers were 
returned to him  by the Viceroy, Lord Curzon;  and the 
process of restoration  was virtually  completed in 1922, 
though the Council of State remained  in being  with 
greatly reduced authority, at the time of death of Maharaja 
Pratap Singh in 1925. Thus the  last of the Maharajas, Hari 
Singh, inherited in that year  a State which was still an 
autocracy, albeit  somewhat less absolute than the regime 
which Gulab Singh  had  founded. Had British annexation 
taken place in the 1880s, of course,  as several British 
statesmen  had rather favoured at the time,  there would 
never have been a Kashmir dispute:  the whole State (with 
the possible exception of parts of Jammu and Ladakh) 
would have gone  to Pakistan  under the terms of Partition 
in 1947.”1

13. BRITISH CONTROL OVER THE  STATE
On restoration of Maharaja Pratap Singh to the throne in

1905, his authority was subjected to the following conditions:- 
“(i) The Maharaja was to exercise his power on the 
advice of the Resident and follow the advice whenever it 
was offered to him by the Resident; 

1  Kashmir, A Disputed Legacy by Alastair  Lamb,  Pages 13 &14.
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(ii) The annual budget of the State was to be prepared 
and passed in consultation with the Resident and any 
expenditure, not provided for in the Budget, was not to be 
incurred without the approval of the Resident; 
(iii) No re-appropriation of funds exceeding ten 
thousand rupees was to be made without the sanction of the 
Resident; 

(iv) Each departmental budget estimate was to be 
submitted to the Minister-in-charge  of the Department, 
who, after consultation with the Maharaja and the Resident, 
was to submit it to the Maharaja for his final approval; 

(v) The Ministers were to be appointed after the 
approval of the Government of India had been secured; 

(vi) The appointment of the Minister-in-charge of the 
Foreign Department of the State was to be made subject to 
the condition that the person appointed as the Minister-in-
charge of the Department was acceptable to both the 
Maharaja and his  Prime Minister; 
(vii) The business of the different departments was to be 
allocated by the Government of India; 
(viii) The Maharaja was to have the power to veto or alter 
any orders passed by the Heads of the Departments and was 
empowered to call for and revise any proceedings of any 
department  through the Minister concerned; 
(ix) The Ministers were  to have a general control of the 
departments put in their charge and were to be the channel 
of communications between the departments, the Resident 
and the Maharaja; 
(x) The Chief Revenue Officer, the Chief Judicial 
Officer, the Chief Engineer, Public Works, the Engineer-in-
Chief Railways, the Settlement Commissioner, the 
Accountant General, the Superintendent  of Customs and 



State of J&K, Pre Independence Era 29 

Excise and the Director of Sericulture were to be appointed 
or removed with the concurrence of the Government of 
India;  

(xi) The appointments and  removals of Gazetted 
Officers of the State  were to be made  by the Maharaja on 
due cause shown; 
(xii) The rules of business and the ‘Standing Orders’  in 
force were to be adhered to until any necessity for their 
modification was shown, with the exception that all matters 
hitherto referred to council were to be referred to the 
Maharaja through the Prime Minister; 

(xiii) An English translation of the proceedings of the 
Council, orders of the Maharaja or the Ministers was to be 
sent to the Resident in the following matters:- 
(a) orders which modified the budget finally passed by 

the Maharaja. 
(b) orders which involved alienation of revenue or 

remission of taxation. 
(c) orders which involved the appointment and removal 

of Gazetted Officers. 
(d) orders affecting the Railway Department and the 

Engineering Department. 
(e) orders passed in regard to the Settlement 

Department. 
(f) orders passed on the proposals made by the 

Sericulture Department.  
(g) orders pertaining the Administration of the Frontier, 

and 
(h) orders issued in regard to annual or periodical 

contracts given by the State.  
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(xiv) The existing arrangements in regard to the 
allowance enjoyed by the Maharaja from the State revenue 
was to continue unchanged; 

(xv) No existing resolution of the State Council was to 
be cancelled or  modified until final orders to that effect 
were passed by the Maharaja in consultation with the 
Resident, and; 

(xvi) The powers of the Ministers and the Heads of the 
Departments and the regulation of work between the 
various departments, defined by the State Council 
Resolution, were not  to be changed until the necessity for 
such change had been established.”1  

In view of above the myth that the State was sovereign during 
British Regime or under Dogra rule is a delusion. Though Indian 
States did not join the federation, the federal provisions of the 
Government of India Act,1935, were in fact applied as between the 
Central Government and the provinces. Schedule 1 of The Act, 
provided for representation to all the Indian  States individually 
and in groups in the Council of States and Federal Legeslature.Our  
State was allocated three seats in the Council of States and four in 
the Federal Legislature, but the State did not opt for that.  

14. DEPRIVATION  OF  MUSLIMS  RIGHTS

It was not a rule of Dogra alone which kept Muslims away
from the governance in spite of the fact that they were in 
predominant majority in the State, but the British  too contributed 
to it. Despite their Residency Raj during Pratap Singh’s deposition 
and influence over the Maharaja of the State and the State 
apparatus, they did not induct any Muslim worth the name in the 
decision making bodies of the State. Be it on account of their 

1 The Constitution of Jammu and Kashmir by Justice A.S. Anand, 3rd Edition
Pages 24 to 26. 
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animosity against the Muslims throughout India  from whom they 
had taken the reigns  of the Government, or for inciting the  
predominant Muslim population of the State to nurse resentment 
against  the Dogra rule.  However, the fact of the matter remains 
that the Muslims were ignored in all the spheres  of activity and 
were practically dealt with as slaves in the State, although they 
were 78 percent of the population of the State, and 94 percent in 
the Valley.  

Sense of oppression and subjugation was deepening in 
Muslims. The masses were crushed under the unbearable burden of 
taxes and economic deprivation. P.N. Bazaz  writes that:-   

“Almost the whole brunt of the official corruption had been 
borne by the Muslim masses. The Police,  the Revenue 
Department, the Forest officials, and even the employees of 
the Co-operative Societies, had their palms oiled by 
exaction  of the usual rasum. Nobody felt any sympathy 
with this distressing picture of poverty. The  channels of 
human kindness and mercy had run dry. To loot the 
peasants was no sin;  society did not disapprove of it.  

In the countryside the Muslim was synonymous 
with the hewer of wood and dawer of water. All sort of 
dirty and menial work was to be done by him. A Hindu was 
respectable  in the eyes of the society, and the Muslim, 
because he was a Muslim, was looked down upon as 
belonging to an inferior class. Of course, there were 
throughout the country, a good many well-to-do  Muslims 
possessing money, power and influence. But  man for man 
even they could hardly  claim equal rank and recognition 
with the Hindus of the same class”.1 

1  The History of Struggle  for Freedom in Kashmir by P.N. Bazaz P/144.
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15. RIGHTS  MOVEMENTS —  REACTION  AGAINST
DEPRIVATION.
The Shawl Workers demonstration  was the first regular

movement launched by Kashmiri Muslims against exploitation in 
1865. Shawl manufacturing was the largest source of income to the 
State  and it was run by Muslims alone, but with Kashmiri Pandits 
in its control. It fetched about 25 to 30 lakhs a year. The shawl 
producers suffered  exclusively  due to the  extortionist taxation. 
On 29 April 1865, they organised  a demonstration protesting 
against it. It was the first of its  nature in the State and  it terrified 
the Dogra  Darbar. Though the demonstration  was  peaceful,  but 
the Dogra troops trampled a number of shawl workers under the 
hooves of their horses and arrested and imprisoned hundreds of 
them.1  
16. DEMONSTRATION AND REPRESENTATION OF

KASHMIRI  MUSLIMS.
Opposition to injustice was expressed through open

demonstrations, protests and representations to the Government of 
India. It was the beginning of political awakening  in Muslims  when 
the Shawl Workers demonstrated in  1865 A.D.  

Second was the representation during the days of the great 
famine  in 1877 when  thousands of Kashmiri Muslims died and 
others fled away. A memorandum  was stealthily submitted to the 
British Viceroy at Delhi  by some unknown  Kashmiris making 
specific charges against Maharaja Ranbir Singh. Certain charges 
levelled were very grave in nature.2  

Several other local  and non-local organizations also came 
into being  to give  vent to the  voice of Kashmiris against 
oppression, such as the Majlis-e-Kashmiri Muslmanan-e-Lahore in 
1896,  Muslim Kashmiri Conference in December 1901, 

1 Kashmir in Chains by M.S. Pampori  & Jammu and Kashmir Conflict by A.H. 
Bhat  P/136.   
2  The History of Struggle for Freedom in Kashmir by P.N. Bazaz P/132. 
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Youngmen’s Association Forum in 1901,  All India Muslim 
Kashmir Conference and  All Kashmir  Muslim Social uplift 
Association Srinager.  

17. INQUIRY INTO THE MUSLIM DEMANDS
Another important step in this direction was an inquiry  into

the Demands  of Muslims and grievances by Mr. Sharp, Education 
Commissioner of the Government of British India in 1916 A.D., 
who made several recommendations for the guidance of the State 
authorities.1  

18. SILK FACTORY STRIKE AND REPRESENTATION
TO  LORD  READING

An impetus  was given to the unity of the Kashmiri
Muslims by the event of State Silk Factory  Strike in 1924.   About 
five thousand workers were employed in this factory,  all Muslims, 
but its management was exclusively manned  by Pandits. It was a 
source of huge profits to the  State, but the workers were given 
only four and a half ‘annas’ per day.2  When enhancement of 
wages was demanded, the workers were brutally dealt with by the 
forces of Dogra Ruler with bullets. This strike captured the 
attention of British Government, particularly when Viceroy Lord 
Reading visited Srinagar in 1924. A memorandum was presented 
to him which was signed by many prominent members  of the 
Kashmiri Muslim  community outlining their grievances in it, 
regarding the silk factory and all aspects of  life.3  It is observed by 
Alastair  Lamb as follows:-  

“.... .... .....  .......  It called for an increase in the number of 
Muslims employed in State service, improvements in 
Muslim education, land reform, protection of the Muslim 
religious establishments from Hindu encroachments, the 

1 The History of Struggle  for Freedom in Kashmir by P.N. Bazaz P/137.
2  Kashmir  A Disputed Legacy 1846-1990 by Alastair  Lamb P/87. 
3  Ibid  pages  87 & 88. 
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abolition of all forms of forced labour, equitable 
distribution of Government contracts to all communities, 
and a State Constitution providing for a Legislative 
Assembly in which the Muslims  were properly 
represented. The memorandum, in fact, provided an outline 
programme of reform which any effective organised 
opposition to the Maharaja’s  autocracy  could hardly fail to 
follow. ......  ......    ...... ” 

Pandit Prem Nath Bazaz describes these demands as;-  

“...... ...... ...... proprietary rights of the land should be given 
to the peasants; that a larger number of Mohammedans 
should be employed in the State service; that steps should 
be taken to improve the condition of Mohammedan 
education in the State;  that the system of begar should  be 
abolished; that  the  work  of  the  Co-operative Department 
should be extended;  that all Muslim mosques in possession 
of the Government should be released and handed over to 
the Muslims.......  ......”.1

But a Committee of three official members examined the 
memorandum and reported that there was no substance in it.2  
However, on a representation made by some moderate  Muslims 
in 1929 to Maharaja, a private understanding was reached that fifty 
percent vacancies shall be reserved for Muslims. But it was never 
acted upon. 

 When Civil Disobedience Movement was started in India, 
in 1930 A.D., it also reverberated in Kashmir. It created an 
atmosphere of defiance to the cruel and despotic authority of alien 
Dogra Rulers.3  

1 The History of Struggle for Freedom in Kashmir by P. N. Bazaz P/138.
2 Ibid P/138.
3 The History of Struggle for Freedom in Kashmir by P.N. Bazaz p/ 147.  
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19. INDUCTION    OF   NON-STATE  SUBJECT
HINDUS IN THE  STATE & STATE NATIONALISM
During the deposition of the Maharaja Pratap Singh, many

British Subjects of the neighbourly princely States, particularly 
Punjab, almost all Hindus were appointed on different posts in the 
administration of the State. This added fuel to the fire,  and non-
Muslims  as well as, Muslims were annoyed. It slowly gave birth 
to the slogan  of “State  for the State’s People”. This, in my 
juristic perception, gave birth to the spirit of nationalism  in the 
State which resulted in the definition of State Subject on 31st 
January, 1927;  then  commonly called as ‘Mulkis’ (State Subject) 
and ‘Ghair Mulkis’ (Foreigners).1 This is the commonality 
between the people of diverse  geographic and ethnic background 
of the State of Jammu and Kashmir.  This law provided that State 
Subjects would be preferred over outsiders in matters of 
employment, admissions  to colleges, scholarships etc. Non State 
Subjects are not allowed to  purchase immovable property in 
Kashmir.  

The definition of the State Subject remains the  same in 
both parts of Kashmir  in Indian and Pakistani control. It shall be 
discussed  at its proper stage while commenting on the 
Constitution of Azad Jammu and Kashmir.  
20. NO RELIEF TO MUSLIMS DESPITE STATE

SUBJECTS  RULE
This definition gave some respite to the people of the State.

The State Subjects  were preferred in services  and non-State 
Subjects were not allowed to purchase immovable property in the 
State. However within the State, the attitude of the Ruler remained 
the same against the Muslims, who remained altogether ignored. 
Kashmiri Pandits were considered and preferred over the Muslims, 
however, not over the Dogras or Hindu Rajputs of Jammu. Apart 
from this, other ethnic and regional discriminations were  also 

1 Appendix V 
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prevalent e.g. Jammual and Kashmiri, Hindus of Jammu, and 
Hindus of Kashmir, Dogra and Rajput Hindus of Jammu and rest 
of the Hindus, etc.  It further fanned the flames  of resentment in 
the hearts of Kashmiri Muslims against the Dogra domination and 
fellow Kashmiri Pandits.  Feeling aggrieved of this attitude of the 
Ruler, Sir Albion Banerjee, the  then Prime Minister of Kashmir, 
resigned in 1929,  recording that:-    

“Jammu and Kashmir State is labouring under many 
disadvantages, with a large Mohammedan population 
absolutely illiterate, labouring under poverty and very  low 
economic conditions of living in the villages  and 
practically governed like dumb driven cattle. There is no 
touch between the Government and the people, no suitable 
opportunity for representing grievances. ……….   ..…..  … 
It has at present little or no sympathy with the people’s 
wants and grievances……”1

21. MUSLIM  ASSOCIATIONS — MOVEMENTS —
EVENTS
During this period different groups in the names of

associations, Clubs, Madrasas or Association of Kashmiri 
Muslims, came into being. Mostly in the province of Kashmir and 
adjoining Muslim areas of Jammu and Poonch. It was all an 
outcome of the tyrannical  and oppressive  attitude of the Dogra 
Ruler towards Kashmiri Muslims.  

Most of the associations were formed with an object of 
social and education uplift  of the Muslim Community. However 
these depict the fact that the Muslims were ignored in different 
fields of life on account of which they were forced to form 
different associations to give force to their voice. Amongst them 
were ‘Anjuman-i-Nusrat-ul-Islam  at Srinagar, Anjuman-i-
Hamdard Islam  (founded by Punjabi Muslims in the State), 

1
 The History of Struggle for Freedom in Kashmir by P.N.Bazaz pages 140-141. 
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Anjuman-i-Tahaffuz-i-Namaz-Wa-Satri-Masturat and in Jammu 
Anjuman-i-Islamia.1 However, the tension between the ruling 
Hindu class and the Muslims kept on rising.  

22. DEATH  OF  PRATAP  SINGH
On the death of Pratap Singh in 1925, he was succeeded by

his nephew  Hari Singh.  Describing his performance, Mr. Bazaz 
writes  that:- 

“........    ........  Soon  after his accession to the throne, Hari 
Singh under the advice of  certain short-sighted Rajputs 
began to form a sort of Rajput  oligarchy. Mediocre Rajputs 
became Heads of various Departments of the State 
Administration. The Military was exclusively  reserved for 
the Dogras, particularly Rajputs, and more than sixty 
percent of the gazetted appointments went to them. This 
invidious distinction became intolerable and voices, 
indistinct  in the beginning, were raised in protest.”2  

It  is  proved  true in view of the events which resulted due  to 
despotic  mal-administration.  
23. KASHMIR MARTYRS  DAY — DESECRATION OF

HOLY  PLACES  AND  QURAN.
The sad events  went on multiplying by the despotic,

tyrannical and inimical  rule of  Dogras, against the Muslims  one 
after the other. 13th July 1931 dawned  with another such day, 
Dogra Troops gunned down 22 Kashmiri Muslims outside Srinagar 
Central Jail  who gathered there to witness the trial of Abdul 
Qadeer  Khan who was arrested by the Dogra administration for 
his speech against the Dogra ruler. So a serious unrest  broke out 
in the State and it soon spread in adjoining borders into the Punjab.  
Volunteers  organized  by Ahrar Party marched towards Jammu 
and Kashmir. On  crossing  the State borders they  were arrested. 

1  Kashmir A Disputed Legacy 1846-1990 by Alastair Lamb Page 86. 
2  The History of Struggle for Freedom in Kashmir Page 140. 
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At  one time more than 7000  Ahrars were in the Kashmir Jails. 
Besides more than 1200 Muslims were killed by Dogra Army 
towards the end of the same year, 1931, in Mirpur and Rajouri.1 
This massacre brought the State into limelight  throughout India 
and Sheikh Muhammad Abdullah emerged as  most popular leader 
in Kashmir Valley, but he had no  standing in Jammu, where 
Chaudhry Ghulam Abbass was the most popular Muslim leader. 
The new movement had not reached Ladakh, Baltistan or Gilgit. 
People of these  northern border areas hardly knew the new 
leaders.2 

After this incident, this day is celebrated as a ‘Kashmir  
Martyrs  Day’ in both parts of Kashmir. It is said to be the  day of 
beginning  of the political struggle for independence in Jammu and 
Kashmir.3 

Many newspapers including “Inqilab” published  from 
Lahore  regularly published stories regarding the Kashmir situation 
and the role of Dogra  Ruler in respect of his subjects. In 
December 1930,  All India Kashmir Conference was held in 
Lahore. That was attended by Youngman’s Muslim Association, 
Jammu as well. The conference passed heavy criticism against the 
last Dogra Ruler and his  Government. Soon after the conference 
an agitation was launched against the State  Government.4   
24. KHUTBA INTERRUPTION IN JAMMU

Meanwhile two communal acts occurred at Jammu against
the Muslims that hurt their sentiments. First was at on Eid prayer, 
when a  Hindu Sub-Inspector of Dogra Police asked the cleric of a 
Jammu Mosque not to deliver Khutba. Muslims present there 

1  Jammu Kashmir Conflict by A.H. Bhat P/231. 
2 Ibid 239. 
3 Kashmir a Disputed Legacy by Alastair Lamb  P/90.
4 Jammu and Kashmir Conflict by A.H. Bhat.  
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protested  against the Dogra Police and called it an interference 
into the religious affairs and fundamental rights.1   

25. DESECRATION OF QURAN AT JAMMU

The second and more sinister incident took place at Central
Jail Jammu  when a Hindu constable  desecrated   the Holy Quran. 
Muslims all over the State  agitated against the desecration of Holy 
Quran. This was felt not only  by the Kashmiri  subjects but also 
by the Muslims of Punjab as well.2   

26. DISOBEDIENCE MOVEMENTS

As a result  of unrest and disturbances riots broke out in the
length and breadth of the State. On 24th July 1931, the Bridge at 
Sangam,  30 miles in the south of Srinagar, was set on fire and 
gutted completely.  In September 1931  unrest and riots  broke out 
in the towns of Kashmir valley. To  control the  riots in Jammu, 
Dogra Government called in British  troops for assistance.  At the 
end of January 1932, Disobedience Movement entered into a 
strong phase in Mirpur, Rajouri and Bhimber  areas in Jammu 
province.  Disobedience Movement started against  the State 
Government in the shape of non-payment of land revenue. Alastair 
Lamb comments at page 89 as:-  

“In 1931  one event  more than any other seems to have 
turned a general dislike of the Maharaja’s  rule in the Vale 
of Kashmir into an organised opposition movement. There 
are various versions of the story;  and there may well have 
been more than a single incident involved. It was reported, 
among other happenings, that a Mosque in Riasi in Jammu 
Province had been demolished by Hindus with the approval 
of the Maharaja’s Government; that  at another place in 
Jammu Muslims had been prevented from saying their 
prayers;  that the Imam of a mosque in Jammu had been 

1 Ibid. 
2 Ibid. 
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stopped by the authorities from giving his sermon (Khutba) 
before  Friday  prayers; even that pages of the Holy Quran 
had been found discarded in a public latrine. The essential 
point common to all these stories  is that in early June 1931 
it was reported that in Jammu Province  the Maharaja’s 
Government, or officials in its employ, had caused Muslim 
worship to be disrupted and the Holy Quran  to be insulted. 
When news  of all this reached Srinagar it caused great 
outrage. There were fiery  denunciations from Mosque 
pulpits, processions and public meetings. On 25 June 1931 
at one such meeting a certain Abdul Qadeer, a non-
Kashmiri (he apparently came from the North-West 
Frontier Region), made a particularly vehement speech 
advocating violence  against the Maharaja’s rule. He was 
promptly arrested. This provided a fresh focus for public 
demonstration and protest.” (Underlining is mine). 

27. ALL INDIA KASHMIR COMMITTEE

All India Kashmir Committee was formed in British India
at Simla on 25th July 1931 to help  Kashmiris.1  Leading well 
known Kashmiri and Punjabi Muslims e.g.  the famous poet Dr. 
Allama Muhammad Iqbal etc. and the Ahmadiya community 
represented by Mirza Bashir Ahmed made a significant 
contribution to the movement. The Kashmir Committee decided to 
appoint August 14, as Kashmir Day to mark solidarity with 
Kashmiris and invite the attention of Indian public towards Dogra 
tyranny in the State. In the background of these events, the 
miseries  of the Kashmiris were highlighted throughout  India by 
holding meetings, particularly in Delhi, Bombay, Calcutta, Simla 
and other places.  It gave widespread publicity  to the Kashmir 
cause and despotic rule of Dogra Regime in Kashmir.  

1 Shahab Nama by Qudratullah Shahab P/360. 
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28. COMMISSION  OF  INQUIRY

A Commission headed by Chief Justice of Kashmir High
Court, Sir Barjor Dalal was appointed to inquire into the incident 
of firing but Kashmiris boycotted the Commission.1  

29. GLANCY COMMISSION/GRIEVANCES INQUIRY
COMMISSION
It led to the appointment of a high level Commission of

Inquiry by Maharaja on 12th November 1931,  chaired  by a 
British official  of the Indian  Political Department, B.J. Glancy, 
called the Grievances Inquiry Commission. This Commission  is 
publicly known as the Glancy Commission.  It was assisted by four 
Kashmiris, two Muslims and two Hindus, prominent  of whom 
were Chaudhry Ghulam Abbass and Pandit Prem Nath Bazaz.2 It 
published its report in April 1932. Pandit P.N. Bazaz has 
commented on it as follows:-  

“........   ..........   ............  It is a document of great historical 
importance, as it established beyond doubt that real 
grievances existed which needed redress. The main 
recommendations of the Commission were readily accepted 
by His Highness. According to these all religious buildings 
of the Muslims in possession of the Government were 
restored to them, the  Hindu Law of Inheritance was 
allowed to remain as it was found by the Commission that 
no religious grievance of the  Muslims could be admitted 
on this account. It recommended that the educational 
development should be strenuously taken in  hand 
especially in regard to primary schools.  An increase in the 
number of Muslim teachers and the appointment of a 
Special Officer for supervising and promoting Muslim 
Education was also recommended. In the matter of 

1 History of Kashmir by Syed Mahmood Azad pages 216 & 217.  
2 Kashmir  A Disputed Legacy by Alastair Lamb, Pages 91&92. 
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distribution of government services the following 
recommendations were made:  
(a) Minimum qualifications should not be pitched 
unnecessarily high.  
(b) All vacancies should be effectively advertised and 
similar action should be taken as regards all scholarships 
intended  to provide equipment in government services.  

(c) Effective measures should be taken to provide a 
system of appointment  and a machinery for supervising 
that system in such a way as to prevent the due interests of 
any community  from being neglected.  

Dealing with land problem the Commission observed: 
“Proprietary rights should be granted in all  respects to all 
lands of which the ownership is retained by the State and 
right of occupancy  is enjoyed by private  persons. The 
grant of proprietary rights would be greatly appreciated and 
would make for increased contentment and stability”. 

The poor peasant and his immediate problems also were not totally 
ignored. Said the Commission:  

“Kah-Charai  (Grazing Tax)  should be forthwith 
suspended in certain specified areas, and action should be 
taken to see that the demand does not press too heavily on 
other portions of the State. All possible care should be 
taken to see that the existing rights of the agriculturists  are 
not in any way impaired by privileges conferred on other 
classes. The benefit of concession granted to the 
agriculturists at the time of Raj Tilak Ceremony (His 
Highness’  accession)  should be fully secured  to them. 
Strenuous endeavours should be made to put an end to all 
unauthorised exactions. Decentralisation of power is 
desirable in many directions in order that Ministers and 
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Heads of Departments may have time to supervise more 
effectively the officers under their control.”    

As regards Begar,  which was  still practised by officials, the 
Commission recommended:  

“His Highness’ orders in respect of Kar-i-Sarkar (Labour 
requisitioned for State purposes) should be strictly enforced 
and payment should be made  at proper rates for all 
services rendered.” 

And lastly about unemployment and industrialisation   the 
Commission said:  

“The  promotion of industries should receive the earliest 
attention of the State authorities. Industrial developments 
are at the present time of the utmost importance as it  is 
highly desirable to provide an outlet for employment.”1

30. ROTI  AGITATION

In order to sabotage these recommendations, a fake
struggle, called “Roti Agitation” or “Agitation for Livelihood” was 
launched in the State by the sectarian Hindus e.g. Kashap Bandoo,  
Jiya Lal Kilm etc.  To augment this agitation Hindu Muslim riots 
were started in Jammu and these soon spread to Mirpur and 
Rajouri.  Hari  Krishan Koul, a Kashmiri Pandit, Prime Minister of 
Kashmir instigated the riots to sabotage the implementation of 
recommendations.2  

31. POLITICAL  MOVEMENTS  &  PARTIES
Every event has an effect, so had the events which took

place one after the other in Kashmir. The support received by the 
protestors after every event strengthened their spirit which 

1  The History of Struggle for Freedom in Kashmir by  P.N. Bazaz,
Pages  162-163. 
2  Kashmir in Chains by M.S. Pampori + Kashmakesh by Ch. Ghulam Abbass. 
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encouraged them to be organized under the banner  of a party to 
constitutionally fight  for representative Government to safeguard 
their  interests.  

Young Men’s  Muslim Association which had been set up 
in 1909 in Jammu and later on revived by Chaudhry Ghulam 
Abbass in 1922,  injected spirit  and voice in Jammu Muslims and 
served them in socio religious matters.1  

32. READING ROOM PARTY IN SRINAGER
“Reading Room Party” formed at Srinagar in 1929, also

provided a platform to young educated Muslims to share their 
ideas  with a secret cell for Government  employees,  sympathetic 
to the cause of  Kashmir.2   

33. ALL JAMMU & KASHMIR MUSLIM CONFERENCE
Collective effect of all these events led to the formation of 

a political party, the All Jammu and Kashmir Muslim Conference, 
in 1932. Its first session was held in Srinagar  from 15th to 17th 
October, 1932.3 It invigorated a new spirit among Kashmiri 
Muslims. The Muslims of Kashmir and Jammu joined hands under 
the leadership of Sheikh Muhammad Abdullah and  Chaudhry 
Ghulam   Abbass. Some Kashmiri Hindus also supported the party. 
The  struggle  for rights was channelised and it created a real 
political threat for the Dogra  dynasty.  

34. AZAD  MUSLIM  CONFERENCE
Fearing the unity of Muslims,  internal and external factors

started creating disruption. Consequently a State of infighting 
erupted between  two Mir Waiz families. One lead by Molvi 

1 Jammu Kashmir Conflict by A.H. Bhat  P/227. 
2 Ibid  P/226.
3 The History of Struggle for Freedom in Kashmir by P.N. Bazaz P/165. 
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Muhammad Yousaf Shah and the other by Mir Waiz Hamadani 
who  was aided by Sheikh Muhammad Abdullah and others. Other 
factors also enlarged the gulf.  Mir Waiz Muhammad Yousaf Shah 
did not subscribe to Muslim Conference dominated by Sheikh 
sahib. In order to revive  his political influence, Yousaf  Shah  set 
up a separate organisation in September 1933 by the name of Azad 
Muslim Conference.1  

35. CONSTITUTIONAL  REFORMS — KASHMIR
CONSTITUTIONAL REFORMS CONFERENCE

Alongside the oppressive actions of the Ruler, the
reformation process for redress of the grievances of the people 
under the local and non local pressure continued. After  the report 
of Glancy Commission, Maharaja Hari Singh commenced action 
on it. The most important follow up of the Commission’s Report 
was the origination of the “Kashmir Constitutional Reforms 
Conference.” Mr. Glancy was appointed its President. Its function 
was to suggest the measures to associate the people with the 
administration of the State. The conference consisted of the 
following fourteen members including two officials and twelve 
non- officials,  representing  different interests and communities:-2  

(A)  OFFICIALS 
1. R.B. Pandit Anant Ram,  Director of Land Records.
2. M. Muhammad Ibrahim, Inspector of Schools.
(B)   NON OFFICIALS 
1. Col. Sansar Singh - Hindu Jagirdars.
2. Pandit Prem Nath Bazaz -  Kashmiri Pandit community.
3. L. Thakur Das - Jammu city Hindus.

1 Jammu Kashmir Conflict by A.H. Bhat  Pages 243, 244.  
2 Story of Kashmir Yesterday and Today by   Verinder  Grover   Vol. I,  P/174
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4. Sardar Ladha Singh - Sikh community
5. Shambu  Nath - Buddist community.
6. Lala Charanjit Lal - Khatri Hindu.
7. Raja Feroz Khan of Dopatta - Muslim Jagirdars.
8. Kh. Ghulam Ahmed Aashai - Srinagar city Muslims.
9. Chaudhry Ghulam Abbass - Jammu city Muslims.
10. Zaildar Safdar Ali Kausa  - Kashmir Rural.
11. Zaildar Ch. Ramzan of Jarian - Jammu Rural.
12. Hakim Muhammad Ali - Shia community.

(C)  CHAIRMAN  
Mr. B. J. Glancy. 
The conference began its meeting on 14th March 1932 and ended 
on 7th April 1932. During those 25 days, they had 14 sittings.  The 
centric agenda of the conference was as  follows:-  

1. Is it desirable to have a Legislative Assembly?
2. If the Assembly is formed, what should be its

function?
3. What should be the electorate basis?
4. How should the Legislative Assembly  be formed?

36. FRANCHISE  COMMITTEE
It recommended that a Legislative Assembly should be

established. It also suggested its composition, powers and 
functions. A “Franchise Committee” was also appointed in May 
1932, which recommended that a Legislative Assembly on the 
pattern of Morley-Minto Model  be established.1 The committee 
was comprised of the following members:-  
1. Sir Barjor Dalal, Kt. I.C.S. (Rtd.) President

1  The Constitution of J&K, Fourth Edition by Justice A.S. Anand page  30. 
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2. Mr. L. W. Jardine , I.C.S. Vice-President 

3. R. B. Sardar Thakur Kartar Singh  Member
4. K. B. Sheikh Abdul Qayyum

and Mr. Hira Nath Raina,     Secretary to the Committee

During the sessions of the Conference there  was  diversification of 
opinion  among the  members  on nearly  each agenda item. The 
chairman not finding any unanimity of views among  the members 
forwarded his own recommendations   to His Highness.  Brief 
recommendations of the Committee were as follows:-1  
a) Full religious liberty.

b) Non interference in the  law of inheritance.
c) Restoration  of religious places.

d) Educational development.
e) Local recruitment and adequate representation of different

communities in  services with minimum qualifications.
f) Remission of  Malikana.

g) Proprietary rights  in respect of lands.
h) Amendments  of grazing tax.

i) Protection of agricultural rights.
j) Suppression of corruption.

k) Development of Industries.
l) Utilisation of Dharat.

m) Utilisation of Dharmarth funds  for the welfare of all
classes.

n) Suppression of suthrashahi.
o) Prohibition of slaughter on four days only in a year.

1 A Short History of Kashmir by P Gawasha Lal. 
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p) Free use of public tanks.
q) Prevention of  infant marriages.
r) Amendment of Ghat and Boat taxes.
s) Amendment of press regulations etc.

37. LEGISLATIVE  ASSEMBLY — PRAJA  SABHA
In pursuance of the recommendations of the  Conference,

Regulation No.1 of Samwat 1991 B.K. (1934 A.D.) was issued on 
2nd April 1934, providing for the establishment of the Legislative 
Assembly and laying down its composition, powers, functions and 
its own legislative, executive and judicial powers. This document 
can be said as basis of the Constitution promulgated in 1939. This 
was a major breakthrough and the first legislative body ever 
established in the State of Jammu and Kashmir.  It was named as 
Praja Sabha.  It was to consist of 75 members. Sixty were non 
officials including 33 elected members, 21 Muslims, 10 Hindus 
and 2 Sikhs. Right of franchise for election was very limited.1  
Essential qualification  to become a voter was that one should be a 
person who paid 20 rupees  as tax on land; or he should have 
property worth six hundred rupees, or he should be 8th class pass. 
Most of the Muslims lacked these  qualifications. Women were 
altogether excluded  from franchise. Thus a total of 3% population 
was entitled to vote.2  

38. RESPONSIBLE GOVERNMENT DAY AND YOUTH
LEAGUE
However it did not satisfy the people. They demanded a

responsible Government. It later on became  a slogan   and 8th 
May, 1936 was fixed to be celebrated by Muslims and Hindus 
jointly as ‘Responsible Government Day.’ It  later on led  to the 

1  The Constitution of J&K,  its Development and Comments by Justice A.S. 
Anand 4th Edition  P/30. 
2

Jammu Kashmir Conflict   by A.H. Bhat  P/245. 
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formation of a new party called “Youth League” consisting of 
Hindus and Muslims. The State  politics  entered  the arena  of 
secular politics.1 Till the deposition of last ruler, no  political party 
of the state demanded independence , but  Responsible government 
only. 

39. FIRST  ELECTION  TO  THE  ASSEMBLY
The first election in the Jammu and Kashmir State to the

Sabha was held in 1934. Majority of the members in the Sabha 
were nominees of Maharaja. Out of 21 Muslim seats, Muslim 
Conference won  14 seats.  Its first meeting was convened on 17th 
October 1934 which was inaugurated  by the Maharaja.2 

40. SECOND  ELECTION
The second election of the Assembly   was held in 1937 in

which Muslim Conference won 19 seats out of 21. Nomination 
papers of two of its candidates  from Mirpur were rejected.3   

41. THIRD  ELECTION
The third election to the Assembly was held in  January

1947. Muslim  Conference won 15 seats out of 21. Nomination 
papers of its six candidates were rejected.4  

42. FURTHER  REFORMS
The Maharaja issued a proclamation  on 11th February

1939, sanctioning further constitutional reforms. The number of 
elected Members in the Praja Sabha was increased from 33 to 40 
which constituted elected majority as against the earlier official 
majority.  However, it was delusive as seven members were to be 
elected  by Chief Land Holders,  Jagirdars, Small Land Holders 

1
History of Kashmir by Mahmood Azad,  Pages  302-303. 

2   Atash-e-Chinar by Sheikh Muhammad  Abdullah,    P/207.   
3  History of Kashmir by Mahmood Azad,  P/307. 
4  Kashmir Saga by  Sardar Muhammad Ibrahim  Khan P/34. 
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and Pensioners of the State.  The Praja Sabha was also authorised 
to elect one of its non-official  members  as  its  Deputy  President.  
It  was  also authorised to  pass the budget by the vote.  However 
certain items were kept non vote-able, e.g.  privy purse of His 
Highness.1  

43. CONSTITUTION  OF JAMMU AND KASHMIR
STATE, 1939

The struggle of Kashmiris bore fruit. Their rights were
accepted and constitutionalised, though limited and  controlled.  A 
regular Constitution for the State of Jammu and Kashmir was 
promulgated on 7th September 1939 called  the Jammu and 
Kashmir Constitution Act, 1939 [Act XIV  of Samwat  1946, 
(1939 A.D)].2  

It was an event of outstanding importance after the 
establishment of Praja Sabha.  In spite of establishing Assembly in 
the State known as Praja Sabha and giving a Constitution to the 
State, Maharaja still remained repository  of all the powers and 
absolute monarch.   Section 5 of this Constitution   provided that:-  

“5. His Highness’ inherent powers.— Notwithstanding 
anything contained in this or any other Act, all powers, 
legislative, executive and judicial, in relation to the State 
and its government are hereby declared to be and to have 
always been inherent in and possessed and retained by His 
Highness and nothing contained in this or any other  Act 
shall affect  or  be deemed to have affected the right and 
prerogative of His Highness to make laws, and issue 
proclamations, orders and ordinances by virtue  of his 
inherent authority.”    

In view of the above provision, Praja Sabha  and the Constitution 
appear  only  to hoodwink the public at large, but their importance 

1  Government of India, Election in Kashmir, 1957 P/3.
2   Appendix  VI 
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cannot be ignored. Significant features of the Constitutions were 
the establishment of the Executive Authority to be vested in the 
Council  of Ministers, legislature i.e. Praja Sabha to continue for 
three years consisting of 75 members. Forty members were to be 
elected by the constituencies  and 35 including the ex officio 
members to be nominated by His Highness.1 The  Constitution 
provided the powers  of Praja Sabha, qualifications of  and 
disqualifications from membership of Praja Sabha, procedure in 
financial matters, continuance of the High Court as established in 
1928, regulation of its jurisdiction and the constitution of  the 
Board of Judicial Advisors  under section 71. Appeals in certain 
matters lay to His Highness under the Act. Powers of mercy, 
pardons, remitting, commuting,  and reducing of sentences also 
vested in His Highness.  

44. NATIONALISM IN KASHMIR — CONVERTION OF 
MUSLIM CONFERENCE IN NATIONAL 
CONFERENCE 

 It appears from the perusal of the history that an attempt 
was made promptly to raise Kashmiri nationalist sentiments to 
induct non-Muslim Kashmiris in political movement against the 
tyrannical Regime. I don’t doubt the bona fides of the people who 
made this attempt, particularly P.N. Bazaz, who persuaded and 
ultimately prevailed upon the Muslim Conference leadership to 
secularize  the political movement instead of communalising it.  
However the events which subsequently took place, do create 
suspicion that this attempt might have been manoeuvred  by  
cunning autocrats.  

 Experience teaches that at times one  is swayed   and lured 
to  adopt  a course  believing it to be just and bona fide, without 
perceiving that he is acting for someone else.  I think the same 
happened to Muslim Conference Leadership  as well as to P.N. 
Bazaz. The persuasion of P.N. Bazaz, an outstanding Kashmiri  

1  See Constitution Act, 1939. 
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intellectual and nationalist, who formed  a party of Young 
Kashmiris  known as Kashmir Youth League in 1936 gave the 
slogan  of “equality of all people in the State”.1  It paved the way 
for secular politics.  As a consequence, a resolution was passed by 
the Working Committee of All Jammu and Kashmir Muslim 
Conference on 28th June 1938, resolving to associate Hindus and 
Sikhs in the movement  by restructuring the organization as a non-
communal political body.2 

Later in a special session of the Muslim Conference 
presided over by Ghulam Muhammad Sadiq  from 10th to 11th 
June 1939,  this resolution was carried into effect, whereby the 
Muslim Conference was proposed to be renamed as  the National 
Conference. The  Hindu  members of the party  termed it  as a 
historic moment. But, the move did not represent  the  opinion  and  
the  ideology   of  the  Kashmiri Muslims.  The nonconformist 
leaders  of Muslim Conference,  held a separate convention in 
Srinagar, on 13th June 1939.  P.N. Bazaz  commenting on it 
writes:-  

“.......  ........  Thus the morning of the 11th June 1939, when 
the historic decision was taken after deliberating over it for 
a whole night, sounded the death-knell of the Muslim 
Conference and heralded the day with the happy news of 
the birth of the National Conference in its place”.3  

45. WHETHER MUSLIM CONFERENCE A
COMMUNAL  PARTY

Though Muslim Conference was dubbed as a Communal
Party as it was formed and dominated by Muslims and its 
conversion to National Conference  as secularization of Kashmiri 
politics,  I differ  with this theory. More than 95 %  population of 

1 The History of Struggle for Freedom in Kashmir by P.N. Bazaz P/167. 
2 Ibid 168.  
3 Ibid P/171.
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Kashmir Province and over all 78 %  of  the  total population of 
Jammu and Kashmir State was  Muslim. Only Muslim subjects of 
the State were under subjugation. Of course Kashmiri Pandits 
were also not treated as Dogras or other Jammu Hindus, but it was 
because of regional, ethnic and linguistic bias. Under these 
circumstances, the party could only be  Muslim dominated. It 
could not be said to be a  communal based party simply because of 
its name  “Muslim Conference”.  

This theory finds support from subsequent actions of the 
leaders of this party, particularly Sheikh Muhammad Abdullah, 
Chaudhry Ghulam Abbass, G.M. Sadiq, Bakhsi Ghulam 
Muhammad and others when they renamed it as National 
Conference and its Leaders and  followers still remained the same 
with similar domination. The resolutions of 19th July 1947 passed 
by All Jammu and Kashmir Muslim Conference and 24th October 
1947, of the Provisional Government of Azad Kashmir Movement, 
were also not communal. Both these resolutions resolved to 
associate  all non Muslims in the State craft; and Government of 
Azad Kashmir to be  of all the Kashmiris irrespective of their caste 
and creed. (See Resolution of All Jammu and Kashmir Muslim 
Conference dated  19th July 1947 and Declaration of Provisional 
Government of Azad Kashmir dated 24th October 1947.1    

46. IMPACT OF INDIAN POLITICAL MOVEMENTS IN
KASHMIR
In British India, the political movement was also in full

swing.  Congress and Muslim League  had heated up the stages 
and were assimilating  the people in the States under the influence 
of their respective parties. Except a few prominent Muslim Leaders 
of India, rest  of the Muslim community was with Muslim League. 
The  conversion of  Muslim Conference into National Conference 
is a major  and important event in the pre partition history.  

1 Appendixes  VII & VIII 
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47. SHEIKH ABDULLAH’S MEETING WITH PANDIT
NEHRU AND GANDHI
For the first time in early 1938,  Sheikh Abdullah  met

Pandit Jawaharlal Nehru at Lahore Railway  Station when the latter 
was on his way to the  North West Frontier Province (N.W.F.P.).1 
Actually Nehru had to meet the Punjab President of the Pradesh 
Congress Committee (P.C.C.) Mian Iftikhar-ud-Din   there. Sheikh 
Abdullah and Bakhshi Ghulam Muhammad were the personal 
guests of Mian Iftikhar-ud-Din at that time. It appears arranged to 
trap Sheikh sahib and Bakhshi. They accompanied Mian to meet 
Nehru  at the Railway station. Sheikh Abdullah was  encouraged 
by the  softness and soberness of  Nehru.  So gripped were  they in 
that little time that,  Nehru asked Abdullah to accompany him to 
the N.W.F.P. The Sheikh agreed, while  Bakhshi got off  at 
Shahdara. The Sheikh was motivated by Nehru to give a secular 
colour to the Muslim Conference. Sheikh commanded popularity 
in Kashmir Valley, where more than half of the State’s inhabitants 
lived, so Jawaharlal Nehru looked upon him hopefully and 
fervently wished to draw him towards Congress party  ideology. 
With this end  in view, he had assigned  the  task of weaning him 
away from Muslim cause to P.N. Bazaz, who was able to work 
more  harm  to Muslim unity in Jammu and Kashmir than the 
Dogra. He tempted Abdullah to Congress party’s nationalism.2  
Sheikh was very much misled by the  secular thoughts and views 
of Pandit Nehru. In N.W.F.P. they met Khan Abdul Ghaffar Khan 
where Abdullah invited both Nehru and Ghaffar  Khan for a visit 
to  Kashmir.3      

In March 1939, the Indian National Congress held its 
annual session in Tripura. On special invitation  extended by 
Pandit Nehru, Sheikh Abdullah and his colleagues reached Tripura 

1 Jammu and Kashmir Conflict by A.H. Bhat P/239.  
2  Jammu Kashmir Conflict by A.H. Bhat P/239, 240 
3  Ibid  P/260 
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on 9th March 1939.1 Jawarlal Nehru  called on the Sheikh and his 
colleagues on the same day  and had a long discussion with them.  
Next day Sardar Valabbhai  Patail, Khan Abdul Ghaffar Khan and 
other Congress leaders also called on the delegation. It is worth 
mentioning that  ancestors of Pandit Jawaharlal Nehru belonged to 
the Hindu Pandit community of Kashmir Valley, and as such, he 
had a sentimental attachment with Kashmir. It was his desire to 
keep Kashmir with India at any cost. To fortify this desire he built 
close family ties with Sheikh Abdullah as well. 

 On 26th March, the Kashmiri delegation including Sheikh 
Abdullah met Karam Chand  Mohandas  Gandhi in Delhi. In their 
meeting Gandhi further brainwashed Sheikh Abdullah and stressed 
immediate need of  establishing a common platform  including all 
the communities of Jammu and Kashmir State.2 On Sheikh’s return 
to Srinagar, for the first time the Indian National Conference flag 
was hoisted  on top of  the roof of the headquarters of the Muslim 
Conference at  Mujahid Manzil, Srinagar.  Many Muslim 
Conference  leaders and members were mystified  about the quick 
shift of  Sheikh Abdullah towards the  Indian National Congress.3   

48. NEHRU VISITS KASHMIR 
 The National Conference came forward  as a stooge  of the 
Indian National Congress  in Jammu and Kashmir. In the last week 
of May 1940,  Nehru and Khan Abdul Ghaffar Khan on the 
invitation of Sheikh Muhammad Abdullah, paid a visit to 
Kashmir.4  On 31st May 1940, Pandit   Nehru  appealed to the 
Kashmiri Pandits in Srinager, to support the National Conference 
and  its struggle  to assume  power. On his arrival  in Srinagar,  the 

1  Ibid P/264 
2 Ibid. 
3  Jammu Kashmir Conflict by A.H. Bhat. 
4  Kashmiris Fight for Freedom  by Yousaf Saraf Vol. I P/543. 
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people at different places  took  to streets in large numbers, 
shouting slogans  like “Go Back Nehru”.1   

Under these impulsive circumstances the new entrant 
Kashmiri  Non Muslims  in the National Conference  endeavoured 
that the National Conference should adopt such a  course of action 
as would be in line with the Congress  philosophy. The National 
Conference was made more and more friendly towards the 
Congress which annoyed most of the prominent Muslim leaders 
who had converted Muslim Conference into the National 
Conference. The suspicion and doubts influenced  the minds of 
Muslims, particularly those who had opposed conversion of the 
party e.g.  Ch. Ghulam Abbass and other young  Muslims. The 
Kashmiri Muslims accused National Conference of identifying 
with “Hindu Body”, the Congress. No Muslim delegates attended 
the  National Conference session held at Baramula on 28th of 
September 1940. It was significant that a large contingent of Hindu 
and Sikh delegates had come from all over the State and even from 
Jammu.2  

49. REVIVAL OF MUSLIM CONFERENCE

Pandit Jawahar Lal Nehru’s visit to Valley in 1940 and
Sheikh Muhammad Abdullah’s  identifying himself with him 
(Congress) could not be accepted by the majority of Muslim 
stalwarts. National Conference had not been able to attract any 
size-able non-Muslims  support. There is no doubt that about sixty 
Hindus and Sikhs courted  arrest in 1938 but it seems that most of 
them did so with the deliberate aim   of putting an end to the 
extremely popular as well as powerful Muslim platform — the All 
Jammu and Kashmir Muslim Conference.3  It was in this 

1 Ibid  543  
2 The History of Struggle for Freedom in Kashmir by P.N. Bazaz P/184.

3  Kashmiris Fight for Freedom by Yousaf Saraf Vol. I   P/555 
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atmosphere that parting of ways took place between Sheikh 
Muhammad  Abdullah and  Chaudhry Ghulam Abbass.1  

Revival of the Muslim Conference was considered by the 
Muslim leaders disappointed by the attitude of the non-Muslim 
members of the National Conference aligning with the Congress 
Party, and ineffectiveness of the Muslim leaders in letting them  do 
so. Be that as it may, the party was revived by  the active efforts of 
Chaudhry Ghulam  Abbass on  10th October  1940.2  P.N. Bazaz 
who was a pioneer of the Nationalist Party first resigned  from the 
Working Committee of the National Conference on 28th 
November 1940 and then left the Conference for good.  Two of his 
other prominent colleagues,  Jia Lal Kilam and Kashyap Bandhu 
had earlier  resigned.  Both joined anti Muslim platform of 
Kashmiri Pandits.3  What a fall!.   It shows that conversion of the 
party was manoeuvred with their connivance  and that they were 
disappointed by Muslim leaders friction and  division. 

50. QUAID AZAM’S ADDRESS, NAYA KASHMIR &
DOGRA DYNASTY
Quaid-e-Azam declared Ch. Ghulam Abbass as the only

suitable leader for Muslims  and Sheikh Muhammad Abdullah 
unfit for leadership in his address at Jamia Masjid Srinager  on 
17th June 1944, in the annual session  of  All Jammu and Kashmir 
Muslim Conference.4 Communists in the meantime  came in the 
field to end the movement. They formulated a programme and 
called it ‘Naya Kashmir’ (New Kashmir).  Sheikh Muhammad 
Abdullah supported  this move after calling a session of the 
National Conference.5    

1  Ibid P/555 
2  Ibid P/553  
4. Ibid/603
4  Jammu Kashmir Conflict by A.H. Bhat P/288 
5 Kashmiris Fight for Freedom Vol. I by Yousaf Saraf  P/643 
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Dogra Government immediately announced a plan of 
dyarchy (Double Government) on 2nd October 1944, pretending  
to associate the  State Subjects in the administration. It called upon 
the Praja Sabha to nominate a  panel of six of its members (three to 
be Muslims); two out of whom (one to be Muslim) was to be 
appointed as a Minister. Mirza Muhammad Afzal  Beg, a right 
hand man of Sheikh Abdullah, besides Ganga Ram, were 
appointed as Ministers by the Dogra from out of  a  panel  so 
drawn in October 1944. Thus the National Conference entered into 
a  power sharing arrangement with the despot.1   

51. DIFFERENCES BETWEEN SHEIKH MUHAMMAD
ABDULLAH,  MIRWAIZ MUHAMMAD YOUSAF
SHAH & CHAUDHRY GHULAM ABBASS

In the meantime differences which had erupted between
Sheikh Muhammad Abdullah and Mir Waiz Muhammad Yousaf 
Shah on petty matters were  given  vent to, and gradually led to a 
parting of their ways. Mir Waiz  formed a political party in the 
name of Azad Muslim Conference. Sheikh Muhammad Abdullah 
in retaliation thereof, formed  another  party  ‘Anjuman-e-Falah-u-
Taraki’.  

During the years  1937 to 1946, Sheikh Muhammad 
Abdullah  and Chaudhry Ghulam Abbass were also at daggers 
drawn. Sheikh Muhammad Abdullah supported the movement of 
Quit  Kashmir  on the pattern  of  Quit India Movement in British 
India and gave the slogan of  New Kashmir.2 Against him 
Chaudhry Ghulam Abbass started the movement of Civil 
Disobedience.3  Sheikh Muhammad Abdullah was enjoying the 
support of all the Congressites of British India besides Socialists 
and Communists.  History reveals that besides the differences on 
the party level, there was a clash based on ideology, usual regional 

1 Jammu and Kashmir Conflict by A.H. Bhat P/291, 292 
2 Kashmiris Fight for Freedom  by Yousaf Saraf Vol. I P/669 
3 Ibid P/699 
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bias of Jammual and Kashmiri and above all a  personality clash 
which kept them  poles apart. Sheikh Muhammad Abdullah , 
however, commanded confidence of the majority of state subjects. 

52. EMERGENCE OF NEW GROUPS AND PARTIES
A chain of small parties and groups came into being.

Kashmiri Pandits formed  a party in the name of  ‘Sanatan 
Dharamyowak Sabha’. Young Kashmiri  Muslims  also 
contributed  a  party ‘Anjuman Islah-e-Rasumat’. Two more parties 
were added to this list,  one by a prominent Muslim leader 
Khawaja Ghulam Nabi  Gilkar, called ‘Anjuman Itihad-ul-
Muslimeen’ and other by another prominent Muslim leader 
Maulana Muhammad Saeed Masoodi named as ‘Young Men’s  
Muslim Association’.1 Besides two major political parties, ‘Muslim 
Conference’  and ‘National Conference’,  there were ‘Kashmir 
Socialist Party’, ‘Praja Parishad Party’,  The ‘Kashmir State 
Pandit’s Conference’, The ‘Communist Party’, The ‘Kashmir 
Democratic Union’ and the ‘Kisan-Mazdoor Conference’.2  The 
formation of these parties  and groups was in fact manifestation of 
frustration which people of the State, particularly, Kashmir 
province, were undergoing.  

53. CABINET MISSION PLAN

After the  second World  War, a Cabinet Mission consisting
of Lord Pethick-Lawrence, Sir Stafford Cripps and Mr. A.V. 
Alexander arrived in India on 23rd March 1946. Sheikh 
Muhammad Abdullah approached the Commission through a 
representation to intervene in the Kashmir Affairs, but it refused 
this representation. On 25th May 1946, the Cabinet Mission issued  
the memorandum dated 12th May 1946 with regard to State’s 
Treaties and Paramountcy. It provided that the rights of the State 
which flowed from their relationship with the  Crown would no 

1  Mahmood Azad, History of Kashmir pp/282-283 
2  Kashmir Saga by Sardar Muhammad Ibrahim,  pages 36 & 37 
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longer exist and these would  revert to the States when two new 
dominions  were created.  The Commission advised the States to 
enter into negotiations with the successor Government. On 20th 
February 1946,  His Majesty’s Government  made an 
announcement that independence would be granted to British 
India.  On 3rd June 1947, British Government announced its plan 
for the future of India-Pakistan Subcontinent.1  Paramountcy  over 
the States ceased on the appointed day,  i.e. 15th August 1947,  and 
the States were left free to decide as to which dominion they 
should accede. The Crown representative advised the Rulers of the 
States to take into consideration  economic factors, geographical 
contiguity, the wishes of their people and other factors, in arriving 
at a decision vis-à-vis accession.2   

54. ADDRESS OF LORD MOUNT BATTEN  
 Lord Mountbatten addressed the Chamber of Princes on 
25th July 1947. He advised the Princes that legally they had 
become free to accede  to one or the  other  of  the  dominions 
before the transfer of power. Indian Independence Act, 1947  was 
passed on 18th July 1947, by the British Parliament.3 The Act set 
up two  dominions to be known as India and Pakistan. None of the  
Indian  States  had  the  choice to remain independent, however 
they were free to accede to  either of the  new dominions.  
(Sec. 1 & 3).   

55. CONGRESS LEADERS VISIT TO KASHMIR 
 After the above announcement, the Indian  Congress 
leaders  capitalized on  the event. All the Congress leaders worth 
the name started visiting Kashmir one after other. At the top of 
them  were Mahatma Gandhi and Pandit Jawaharlal Nehru. The 
latter was the first to visit towards the end of July 1946. The  then 

1 The Constitution of J&K by Justice A.S. Anand Pages 57 & 58.  
2 Kashmir Saga by Sardar Muhammad Ibrahim Khan  P/48 
3 Appendix  IX 
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Congress President Acharya Kriplani during his visit to Srinagar 
on 17th May 1947,  advised Hari Singh to reach  an understanding  
with the National Conference leadership. Lord Mountbatten also 
arrived in Srinager on 17th June 1947  and stayed there  for a 
week.  He also wanted  the State  to become part of India deeming 
it stronger,  to protect their interests against communists. He had 
expressed it at different places  that if  Gurdaspur is awarded to 
India,  Jammu and Kashmir would accede to India1  and Gurdaspur 
was ultimately awarded in favour of India.  

 On 1st August 1947 Mahatama Gandhi also visited Kashmir 
and in a  meeting  with Maharaja Hari Singh at Srinagar, suggested 
the removal of  the then Prime Minister Ram Chandre Kak. Mr. 
Gandhi was assured by the National Conference leaders that if  Kak 
was ousted, it will add a vote in favour of India. Kak advocated to 
keep Kashmir independent. In his long meeting with Maharaja  Hari 
Singh in his palace at Gupkar in Srinagar, during their deliberations 
besides other things he suggested the Dogra ruler to release Sheikh 
Muhammad Abdullah.2 He after his release was appointed as the 
Emergency Administrator of the State. Sheikh Muhammad 
Abdullah was set free from Jail on 29th September 1947, while his 
colleagues including Chaudhry Ghulam Abbass still languished  
there. 

Some people luring under the impression that Maharaja 
wanted to keep the state independent are ostensibly wrong , given 
the removal of Kak from premeiership , besides many other reasons. 

56. ADMINISTRATIVE  CHANGE  IN  KASHMIR  
 Kak was dismissed as Prime Minister on 11th August. On 
18th September Meher Chand Mahajan, a member of Boundary 
Commission as the nominee of the Congress, was appointed as  
Prime Minister of Jammu and Kashmir State.3  Kak was a 

1 Jammu Kashmir  Conflict by A.H. Bhat P/343 
2 Kashmiris Fight for Freedom by Yousaf Saraf Vol. II P/765 
3 Kashmiris Fight for Freedom by Yousaf Saraf Vol. II P/769 
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nationalist and he persuaded Maharaja to maintain independent 
character of the State.  

57. LEAGUER’S DEFAULT
It is bewildering that none of  the  League  leaders  worth

the name visited Kashmir, Hyderabad or Junagadh;1 or interacted 
with Sheikh Muhammad Abdullah, who was undoubtedly an 
unquestionable leader of Kashmiris, particularly in the province of 
Kashmir. It was a criminal default. However, Quaid-e-Azam 
Muhammad Ali Jinnah visited Kashmir in 1944 and stayed there 
for about two months.  He met a lot of people during his visit to 
different places.     

As against Congress leaders and their allies, the leaders of 
Muslim League did not take any trouble to cement  their  relations 
and  connections with Kashmiri leadership. Prominently dominant 
popularity of Sheikh Muhammad Abdullah in the Valley of 
Kashmir  was undermined.  Dislike of Hari Singh  for the Congress 
and Pandit Nehru was not capitalised  and no effort was made to 
arrange  a  meeting  between  Quaid-e-Azam  and Maharaja Hari 
Singh. Muslim League manifesto contains no provision regarding 
the accession of princely States to  either of the two dominions 
except  that it was the privilege of the ruler of the State to tilt  in 
either direction. That privilege went in favour of the Hindu 
Maharaja. Another opportunity was lost by the League leadership 
when Valabh  Bhai Patel, the first Home Minister of  India offered 
Kashmir to Liaquat Ali Khan, Prime Minister of Pakistan, in 
exchange of Hyderabad, to be given to India. The offer was turned 
down.2  They expected Kashmir to fall in their lap like a ripe 
apple. Once you miss  an opportunity, it keeps on being missed.  It 
put Kashmir along with the Kashmiris in perpetual trouble and 
along with them, India and Pakistan. I think the League leaders 
were under the impression, and rightly so, that Kashmir being a 

1  Danger in Kashmir by Josaf Korbal P/19 
2 Recollections of Men and Matters by Kh. Hamid Mumtaz pages 235, 238 
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Muslim  majority State, would accede to Pakistan as per partition 
plan, without realizing that state craft is a merciless and ruthless 
affair, which hardly accepts any principle when put into practice.  

58. DIVISION OF MUSLIM CONFERENCE INTO TWO
FACTIONS AND INCARCERATION OF
CHAUDHRY GHULAM ABBASS
In August 1946, the Muslim Conference decided to hold

annual session at  Muzaffarabad, but the Government imposed a 
ban on it. It was then decided to hold it at Srinager in October 
1946. It was also banned. Then a meeting of  the executive 
committee of  the party was called in which it was decided to start 
a civil disobedience  movement against the Government. But the 
next morning Mirwaiz Yousaf Shah, a stalwart leader of Kashmir 
Valley, retraced his steps.  It put the party in an embarrassing 
position.  

Chaudhry Ghulam Abbass broke the  prohibitary  order on 
25th October 1946 by holding the annual session of Muslim 
Conference. He along with some other stalwarts were arrested for 
defying the Government prohibitary rules.1 It was a wrong 
decision of Chaudhry Ghulam Abbass, who deprived the people of 
the State of his guidance during this crucial period. The worst of it 
was that the Muslim Conference was divided into two factions i.e. 
Kashmir faction, lead by Mirwaiz Muhammad Yousaf Shah and 
Jammu faction lead by Chaudhry Hamidullah Khan, who was 
nominated by Ch. Ghulam Abbass to work as President of  the 
party in his absence.  

59. ACCESSION  TO  PAKISTAN  RESOLUTION

Notwithstanding that, the All Jammu and Kashmir Muslim
Conference demonstrated in favour of accession to Pakistan. It 
passed the following resolution on 19th  July 1947:-  

1 Kashmiris Fight for Freedom by Justice Saraf, P/699 
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“(1) “This meeting of All Jammu and Kashmir Muslim 
Conference Convention  expresses its satisfaction and 
congratulates the Quaid-e-Azam for his achievement.  

(2) The people of the Indian States expected that they would 
walk shoulder to shoulder with the people of British India in the 
attainment of freedom. On the partition of India the people of 
British India have obtained independence but the announcement of 
June 3, 1947,  has strengthened the hands of the Indian Princes and 
unless the Princes respond to the call of the times, the future of the 
people of Indian States is  very dark. There are only three ways 
open to the people of Jammu and Kashmir State:-  

1. To accede to India, or
2. To accede to Pakistan, or

3. To remain independent.
“The Convention of the Muslim Conference has arrived at the 
conclusion that keeping in view the geographical conditions, 80 
percent Muslim majority out of the total  population, the passage of 
important rivers of the Punjab through the State, the language, 
cultural and racial, economic connection of the people and the 
proximity of the borders of the State with Pakistan, are all facts 
which make it necessary that Jammu and Kashmir State should 
accede to Pakistan.”1 

As the Independence Movement in British India was in full 
swing, the parties in Jammu and Kashmir, as said earlier, were also 
siding with one or the other based on their ideology.  The ‘Kisan-
Mazdoor Conference’ and ‘Kashmir Democratic Union’ led by 
P.N. Bazaz believed in the accession of the State of Jammu and 
Kashmir to Pakistan. The working committee of Kisan Mazdoor 
Conference presided  over by  Mr. Prem Nath Bazaz declared in its 
resolution on 5th September 1947,  that  “there was now no 

1 Kashmir Saga Pages 34 & 35 
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alternative before the State but to join Pakistan”.  To this 
resolution it provided the following reasons.-  
1. The overall majority of Jammu and Kashmir State is

Muslim.
2. The State is contiguous with Pakistan territories.

3. All the three big highways  and all the rivers of Jammu and
Kashmir flow towards Pakistan.

The same decision was ratified by the Kashmir Socialist Party,  a 
group of Kashmiri Hindu think tanks of which,  besides  Prem 
Nath  Bazaz, other members   were Kanihya Lal Kaul, Sham Lal 
Yachu, Jagan Nath Sathu and Pitamber Nath Fani. Kashmir 
Socialist Party in its resolution passed on 18th September  1947 
said.-  

“After mature consideration the party has arrived at the 
decision that in the best interest of the poor and backward 
people of the State, accession to Pakistan is desirable”  

On 22nd September 1947, the Muslim Conference  Convention 
which met at Abbiguzar Srinagar at the   residence of Sardar 
Muhammad Ibrahim Khan presided over by Chaudhry  Hamidullah 
Khan, passed a resolution favouring accession of Kashmir to 
Pakistan.1      

60. BRIEF ACCOUNT OF OPPRESSION AND
MASSACRE

On the eve of partition of India, the entire State should have
gone to Pakistan as per partition plan and given the age long 
freedom  struggle of its valiant people against Hindu Dogra 
autocracy. Instead it was conspired otherwise and then started 
moving towards  adverse direction.  Freedom struggle which was a  

1 Pakistani  Movement  in Kashmir  by Balraj Puri & Kashmir Saga by Sardar 
Muhammad Ibrahim Khan 
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struggle of State Muslims  began to be curbed by their massacre 
and genocide.   

One of the most tragic  and condemnable events of our 
history is the massacre of lakhs of Muslim  State Subjects of 
Jammu  Province, particularly in the months of September, 
October and November 1947 by the Dogra Army, Dogra Police 
and Hindu Fanatic Groups.1    Equally condemnable is its reaction 
by massacre and  molestation of Sikhs and Hindus, men and 
women in  areas under  the control of liberators, though there is no 
comparison between the two.   

A brief account of the Jammu massacres that resulted  into 
the brutal  and inhuman death of hundreds of thousands  of 
Kashmiris,  rape and molestation of thousands of innocent women 
and loot and plunder of valuables worth billions of rupees as 
recorded by Sardar Muhammad Ibrahim Khan,2 will not be out of 
place to be stated  here;  

“Repression  and massacre of the Muslims by the Hindu 
extremist groups assisted by the Dogra Army and police 
started in early September 1947. The objective of these 
massacres is said to create a demographic change.  To 
accomplish this nefarious design, Hindu fanatic 
organizations were  equipped with weapons in Jammu. 
They  included Rashtria  Sevak Sangh,   Mahasaba, Jan 
Sangh and others. These extremist groups  were already 
engaged in the bloodshed of Muslims  in East Punjab, Utter 
Pradesh, Bihar etc.   These groups were given positive 
encouragement by the State Hindu officialdom. Dogra  
soldiers at the behest of their ruler started genocide as well 
as harassment of the Muslims. Complete  panic gripped the 
whole Jammu province. Though Muslims over all were in 
majority in Jammu province, however, the districts of 
Jammu, Kathua and Udhampur had a Hindu majority. 

1 Kashmir Sage P/50,  Danger in Kashmir by Josef Korbal   P/26 
2 Kashmir Saga pages 53 and 54   
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Hindu extremist groups started their activities openly with 
the blessing of Dogra authorities.  A nefarious plan was 
designed to completely wipe out the Muslim population 
from the city of Jammu and adjoining areas. The Muslim 
servicemen from army and police were disarmed, while 
Hindu extremist groups were supplied with arms and 
ammunition and even State officers from Jammu were sent 
for armed  training.  

The people of Poonch and Mirpur were militarily 
well trained, as some of them were ex-servicemen and they 
had participated in World War-II. Hence, a revolt against 
the brutalities of Dogra Army started in Poonch on 6th 
October 1947.” 

61. NO TAX COMPAIGN
In June 1947,  people of Poonch started a, ‘No Tax

Campaign’ against the  heavy taxation of the Maharaja. Dogra 
rulers and officials descended  like   vultures on poor peasants. 
Instead of  five percent of their officially demanded share, they 
took a large amount of what was left. They  taxed windows, 
hearths, chimneys,  live-stocks and  even the marriages and wives 
were taxed. They laid hands on a large proportion of the fruits, the 
products of the looms  and work of men’s  hands. They imposed 
taxes on all kind of trade. Enormous duty of 85  percent was 
imposed on the manufacture of shawals. Butchers,  bakers, 
carpenters,  boatmen and every labour  class of the Muslim 
population was  heavily taxed. Sir  Walter  Lawrence, a British 
officer  who came to Kashmir as Land Settlement Commissioner, 
observed that the Kashmir State had become bankrupt in 1887. 
People  did not cultivate their  lands. According to him “by the 
time he started settlement of the land, everything  except air and 
water had been taxed. Even the grave diggers were  taxed.”  There 
was a tax on every hearth and every  window. Every cow, buffalo 
and sheep was taxed  and even every wife. Finally the Zaildari tax 
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was introduced to pay for the cost of  taxation  and Dogra troops 
were billeted on the Poonchis to enforce collection .1   

62. KILLING IN POONCH AND ENTRY OF 
TRIBESMEN  

 To curb the resentment  and agitation, the Maharaja used 
his forces. In Poonch on 26th August 1947, these mobs clashed  
with the State forces. The Dogra Army opened bren-gun fire on a 
huge crowd of  5000 people, as a result, hundreds of  
demonstrators were killed and  wounded. News of these brutalities  
reached Pakistan through its press. To help their Muslim  brethren, 
tribal men started their march towards Kashmir. They reached the  
outskirts  of Srinagar  in the last week of October  1947. Hari 
Singh found himself  and his family unsafe in Srinagar, the 
summer capital, hence he fled from Srinagar to Jammu on  26th 
October. In Jammu  fire arms were distributed among Rajputs and 
Brahmins and orders were issued by Dogra officials, to troops and 
police, besides Hindu extremist groups  for the physical 
elimination of Muslims. Electricity and water supply were refused 
to the Muslim areas besides stopping  their rations.2  

63. FOREIGN  REPORTS  ON  MASSACRE  
  British daily “London Times” wrote on 10th  October  
1947, in a report from its special correspondent in India at that 
time that, the Maharaja under his own  supervision assassinated 
2,37,000 Muslims with the help of military in areas of Jammu. The 
Editor of “Statesman”  Ian Stephen in his Book “Horned Moon” 
wrote that  by the end of autumn 1947, a population of 5,00,000   
Muslims was annihilated while 2,00,000  among them were 
assassinated, and the rest of them  migrated to Punjab  Province of 
Pakistan, Alastair Lamb in his Book “Crisis in Kashmir” is of the 
same opinion.    

1 Danger in Kashmir by Josef Korbel P/22 
2 Kashmir Saga & Danger in Kashmir 
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64. REPERCUSSION  IN  AZAD  KASHMIR  AREA

The atrocities committed by Dogra troops and Hindu
fanatic groups gave rise to hatred in the minds of Muslims against 
Hindus and Sikhs in Jammu and Kashmir. The repercussions of 
Jammu massacres, that eliminated the lives of lacs of Muslims, 
was the nastiest.  It was faced naturally by Sikhs and Hindus living 
in the areas now called Azad Jammu and Kashmir. As soon as the 
news of Jammu massacre reached these areas of Azad Jammu and 
Kashmir, killing of many Sikhs and Hindus took place.  

Azad Kashmir side of State territory also witnessed ghastly 
incidents of massacre and molestation of non-muslims. Late Sardar 
Muhammad Ibrahim Khan, the founder President of Azad Jammu 
and Kashmir is one of the eye witnesses who saw the menace of 
those killings at Muzaffarabad and other areas of Azad Jammu and 
Kashmir. He has narrated some of such awful events in his Book 
“The Kashmir Saga” Page 55 in the following lines:-  

“Nonetheless, I have no hesitation in saying that what 
happened in Muzaffarabad on or about the 22nd, 23rd, and 
24th of October, was bad enough and I saw the whole thing 
with my own eyes. There could not have been any 
justification for a killing of that sort. The fault does not at 
all lie with the tribal fighters; and the whole blame goes to 
those who were leading them.”  

Giving instance of the fate of some Hindu refugees who were 
settled at different camps for a final evacuation to India, Late 
Sardar Ibrahim Khan writes:- 

“During the month of November, 1947, I went to Mirpur to 
see things for myself. I visited during the night, one Hindu 
refugee camp at Ali Beig about 15 miles from Mirpur 
proper. Among the refugees, I found some of my fellow 
lawyers in a pathetic condition. I saw them myself, 
sympathised with them and solemnly promised that they 
would eventually be sent to Pakistan, from where they 
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would eventually be sent out to India. After a couple of 
days, when  I visited the camp again to do my bid for them, 
I was greatly shocked to learn that all those people whom I 
had seen on the last occasion, had been disposed of .”1   

Expressing the pain that he felt at that moment the late Sardar 
Muhammad Ibrahim Khan writes,-  

“I can only say that nothing in my life pained my 
conscience so much as did this incident. Those who were in 
charge of those camps were duly dealt with but that 
certainly is no compensation to those whose near and dear 
ones were killed.”2  

65. ARMED REBELLION AGAINST DOGRA RULER
AND  HIS  ACCESSION  TO  INDIA

The people of the State, in different parts, without any
regular organization, rose  in revolt against the Maharaja  and in 
support of Pakistan. Muslim political activists  supporting 
accession to Pakistan were kept under close watch by the Dogra 
authorities  and most of them were detained. Widespread armed 
conflicts took place between the Muslim activists  and the Dogra 
Forces. Maharaja  Hari Singh  after the rebellion in different parts 
of the State fled from Srinagar to Jammu. On 24th October 1947, 
Brig.  Rajender Singh, the Chief of Army of Hari Singh’s  State 
Forces succumbed to his injuries while  fighting  the  rebels   at 
Mohora near Baramula in North Kashmir.3 

As a result of a deeply hatched conspiracy between 
Maharaja Hari Singh, Meher Chand Mahajan (Prime Minister of 
Jammu and Kashmir), Pandit Jawaharlal  Nehru, Sheikh 
Muhammad Abdullah, Lord Mountbatten and other Congress 
leaders, on 27th  October,   Indian troops landed in Kashmir. On 

1 Kashmir Sage P/55 
2 Ibid 
3 Heir Apparent,   An  Autobiography by Karan Singh  P/52 
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that day in 1947, the 1st Sikh Regiment of Indian Army landed at 
Srinagar Airport carried by  more than  10 Dakota Aircrafts of 
Indian Air Force at about 9.00 a.m. under the command of Lt. Col. 
Dewan  Ranjit Rai. Also the personnel of  2  and 13  Field 
Regiments of Indian Army donned the uniform of 1-Sikh 
Regiment and operated as composite company under the command 
of Capt. R.L. Chauhan of 13-Field Regiment.1  Hindus out-rightly 
supported  Dogra Forces, while the Muslims, who were otherwise 
not equipped with arms also retaliated.  The Muslim  fighters, 
though  without  any regular army, ammunition or regular line of 
communication working behind them, fought under the banner of 
Peoples Army of Liberation. The Peoples Army captured whole of 
Poonch  except the city of Poonch.   The whole  of Rajouri (later 
on retreated) and Mirpur Districts were captured  except 
Nowshera.  The entire District of Muzaffarabad was also taken 
over, but ultimately retreated to Chakothi.  The control of Ladakh 
and Gilgit was also taken over by scouts of the area. However on 
the Ladakh  front retreat was made under the immense Indian 
Forces pressure.  

Whatever territory was conquered, captured and finally 
brought under control,  was later on politically consolidated by 
forming revolutionary Government in the name of Azad Jammu 
and Kashmir Government. 

1 Incomplete Partition, by Alastair Lamb P/160 
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[PART 2] 

[Accession of State] 

Synopsis 

1. Myth of Accession of State to India
2. Nature  of  Accession  Instrument  — Neutral

Observer’s  view
3. Legal and moral position of accession
4. Agreement obtained under pressure is  a  fraud

1. MYTH   OF   ACCESSION OF  STATE TO INDIA
Soon after the declaration of Azad Jammu and Kashmir

Government  on 24th October  1947, the ruler of the State, 
Maharaja Hari Singh fled from Srinager, the  summer capital of 
Kashmir. He remained indecisive regarding accession to either of 
the two dominions as per partition plan  or  Indian Independence 
Act, 1947, on the appointed date i.e. 15th August 1947. However, 
he sent telegrams to High Commissioners of India and Pakistan 
simultaneously on 12th August 1947, writing:-  

“Jammu and Kashmir Government would welcome 
Standstill Agreement with India/Pakistan on all matters on 
which there exist at the present moment with outgoing 
British India Government. It is suggested that existing 
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arrangements should continue pending settlement of details 
and formal execution of fresh orders.”1 

The Government of Pakistan accepted the proposal of the 
Maharaja vide its telegram dated 15th August 1947,  while 
Government of India did not. After acceptance of Standstill 
Agreement by Government of Pakistan, the State of Jammu and 
Kashmir came  under the sovereignty/suzerainty of Pakistan with 
the same legal status as it had in British India.  

The Government of India on the other hand started 
negotiations on Standstill Agreement. The Maharaja was otherwise 
in connivance with Congress leadership and both were  waiting  
for an appropriate opportunity for total merger of State. It appears 
that final accession was delayed to digest Hyderabad and Junagadh 
in the meantime so as to defeat the principle of Ruler’s right to 
accede, who were Muslims in these two States with Hindu 
majority and Hindu in case of Jammu and Kashmir, with Muslim 
majority.  Though Maharaja had every right to take any decision as 
a ruler of the State when the British Paramountcy lapsed on 15th 
August 1947,  but his decision had to be in accordance with the 
partition plan regulated by Indian Independence Act, 1947. Once 
the principle of partition had been accepted, it was incumbent on 
the British Government to ensure that the division  of the whole of 
India, both British and Princely States, was  effected in accordance 
with the will of its peoples. The ruler did not have  the right to 
override  the wishes of the people in deciding to whom to accede 
to. This  principle was actually implemented in practice by Indian 
Government in Junagadh and Hyderabad.  Pandit Jawaharlal Nehru  
in his statement before the Defence Committee of Indian Cabinet 
held on 30th of September 1947,  invited Pakistan to submit the 
Junagadh issue to Referendum of the people of Junagadh under 
impartial auspices, why not Kashmir?  

1 Justice Anand,  3rd Edition  P/69 
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Jammu and Kashmir State strictly speaking was not a part 
of British India, but was a Princely State.  However, the fact of the 
matter and constitutional position is that it was within the 
sovereignty of British  India  with internal autonomy with matters 
of federal nature being vested in British Indian Government.  The 
British Government exercised de facto authority in the State 
through its Resident. It was in this background that the Maharaja of 
the State allegedly executed the  Instrument of Accession on 27th 
October, 1947 with India in retrospect of Government of India Act, 
1935 and Indian Independence Act, 1947. The operative part of the 
alleged Instrument  being relevant here is reproduced as under:-  

“Whereas,  the Indian Independence Act,  1947, provides 
that as from the fifteenth day of August, 1947, there shall 
be set up an independent Dominion known as INDIA and 
that the Government of India Act, 1935,  shall with such 
omissions, additions, adaptations and modifications as the 
Governor-General may by order specify be applicable to 
the Dominion of India;  
And whereas the Government of India Act, 1935, as 
adopted by the Governor-General, provides that an Indian 
State may accede to the Dominion of India by an 
Instrument of Accession executed by the Ruler thereof;”1   

In this legal and constitutional background, exercise of authority 
under the Indian Independence Act, 1947, had to be in accordance 
with the  aims, objects  and spirit underlying the Act.  

2. NATURE  OF  ACCESSION  INSTRUMENT  —
NEUTRAL  OBSERVER’S  VIEW
It is still disputed as to whether this instrument     was at all

executed by the Maharaja or not. The mode and manner of its 
execution is also suspicious and doubtful. The Maharaja  was on 
his way to Jammu from Srinager on 26th October 1947, while 

1 Justice Anand 3rd Edition P/75, Appendix  XI. 



Accession of State 78 

Menon, who is alleged to have obtained Instrument of Accession 
was in Delhi on the evening of 26th October, attending a meeting 
of  the Defence Committee. He showed the Instrument to British 
High Commissioner, Alexander Symon  on the same evening. 
Victoria Schofield, writes:-  

“The official version of events leading up to the signing of 
the Instrument  of Accession does not, however, always 
correspond with individual accounts. In numerous 
publications it has been maintained that Menon first 
reached Jammu on 26th October  but,  writes Alastair 
Lamb, ‘it is at this point that the hitherto established 
narrative diverges dramatically from the facts’. Menon 
intended  to return to Jammu on 26th October, but it 
appears that he was not able to do so. And would Hari 
Singh have been there to receive him?  

The Maharaja left Srinagar ‘in  the early hours of 
the morning’  of 26th  October  or, as Mahajan confirms, at 
2 a.m. The journey at night in winter  by road from 
Srinagar to Jammu could be expected to take at least 
sixteen  hours. The convoy of cars only reached the Banihal  
Pass ‘as first light was beginning to break.’  They also 
made a stop at Kud, a small settlement 60 miles  from 
Jammu.’  The  Maharaja finally  reached Jammu ‘the next 
evening’  recalls his son, Karan Singh, and had already 
gone to sleep before Menon arrived. But Menon states that 
on the evening of 26th October  he was back  in Delhi 
meeting with the Defence Committee. When, therefore, 
could  he have met the Maharaja on 26th October? Menon 
also says that Mahajan accompanied him to Jammu on 26th 
October  but Mahajan makes no mention  of this visit and, 
in fact, states that he was not prepared to go to Jammu ‘till 
I got  news from my aerodrome officer at Srinagar  that the 
Indian  forces had  landed there.’ Mahajan also recollects 
that ‘around dinner time’  on the evening of 26th October 
Nehru sent a message  that the following day ‘with  Mr. 
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V.P. Menon, I should fly to Jammu to inform the Maharaja’ 
of the decision  of the Cabinet meeting that military aid was 
to be given. Menon does not mention this visit. Mahajan 
describes  how the Deputy Prime Minister left for Delhi on 
24th October  with a letter of accession, but Menon does 
not refer  to this. Nor, as the key witness, does he  
corroborate Mahajan’s  statement that an Instrument of 
Accession was in fact signed in Srinagar. If the Instrument 
of Accession had been signed before the Maharaja left 
Srinagar, why was it necessary for Menon to relate that it 
was signed the following day when he returned to Jammu?  

And  what of the meeting between Alexander 
Symon, Acting British High Commissioner in Delhi, and 
Menon on the evening of 26th October?  In a much quoted 
passage, Lapierre and Collins relate how as Symon and 
Menon  sat down to have a drink, ‘an enormous smile’ 
spread across Menon’s face. ‘Then  he pulled a piece of 
paper from his jacket pocket and waved it gaily  towards 
the Englishman. “Here it is,”  he said. “We have Kashmir. 
The bastard  signed the Act of Accession. And now that 
we’ve  got it, we’ll  never let it  go.”  Symon’s diary of 
events for 26th October, as reported in a ‘top secret’  letter 
to Sir Archibald  Carter at the Commonwealth Relations 
Office in London, tells a different story: 

3.30 p.m.  In view of the importance of establishing 
contact [with Mr. V.P. Menon] without delay, I 
went to the Willingdon  aerodrome at once to try 
and see him before the aeroplane  took off [for 
Jammu].  I was told that the aeroplane  was leaving 
from Palam aerodrome to which place I went at 
once. I found Mr. Menon on the point of returning 
to Delhi because he had left it too late for the 
aeroplane to reach Kashmir before nightfall. I 
arranged with Mr. Menon to see him at his house 
about 5 p.m.  
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When Symon went to meet Menon, Menon told him that: 

…. …. He would  leave next morning for Jammu 
and would be returning by lunch time next day…..  
In reply to my enquiry as to the form of aid which 
the Government of India were considering affording 
to Kashmir, he said that he could not tell me 
anything definite except that the Government of 
India were determined “at all costs” to prevent the 
raiders from spreading East and South.”1 

Karan Singh narrating the events of Darbar when the lights were 
out due to destruction of Mahura Power House on 25th October 
1947, writes:-  
 “………….   A subsequent events are a jumble in my mind 

— the servants frantically rushing around with petromax  
lamps, my father’s precipitate return from the Darbar 
ashen-faced and grim, V.P. Menon’s dramatic air dash to 
Srinagar to persuade him to move down to Jammu, my 
father’s reluctance but final agreement in view of Menon’s 
insistence, and then the long, nightmarish exodus from 
Srinagar late at night on the 27th. ……….”2   

This is the factual position of the events narrated by eye witnesses. 
Be that as it may, “Ancha-Bada-Bad”. 

3. LEGAL AND MORAL POSITION OF ACCESSION  

 Assuming it having ever been written and in existence, its 
legal, constitutional and moral validity is open to question. As said 
above, the Ruler’s decision to accession was subject to the 
partition plan. If Maharaja had not chosen to remain  independent, 
which he could not,  as there was no such option under the Indian 
Independence Act, he was bound to accede to Pakistan only, as 
more than 80 % of its subjects were Muslims. The State was 

1  By Victoria Schofield,  Kashmir in Conflict,   pages   56 & 57 
2  Heir Apparent,  An Autobiography  by Karan Singh,  Page 58 
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geographically linked from all sides,  except  a narrow strip 
towards Pathan Kot, with the territories of Pakistan.  

The Government of India had not accepted the decision of 
Rulers of   Junagadh  and Hyderabad to accede to  Pakistan or 
remain independent, for the reason that Muslim Rulers  of these 
States had   no right to so decide against the wishes of Hindu 
Majority of their subjects.  It was very right,  but how was this 
principle wrong in case of Kashmir?  P.N. Bazaz in reference  to 
Lord Mount Batten plan writes:-  

“…..  ……   …….   But the liberty of action recognized in 
the Plan proved illusory, or  at best theoretical, because in 
practice the Congress leaders  honoured this part of the 
Plan more in breach than in observance; nor did they care 
to accept the explanation of Lord Mountbatten whom, let it 
be remembered, they had chosen as their first Governor 
General in independent India. The State of Junagadh  in 
Kathiawar, under a Muslim Prince, acceded to Pakistan but 
was attacked by the Indian Union and forcibly incorporated 
on the plea that the population of the State is predominantly 
(81 p.c.) Hindu, the State is surrounded on all sides by the 
Indian territories and it has the cultural,  social, economic 
and other ties with India. Ostensibly under pretext  of 
Razakar atrocities, but really on similar grounds, the 
premier  State of Hyderabad under the Muslim Nizam was 
annexed by the Government of India through the so-called  
police  action. Several responsible Muslim and non-Muslim  
leaders of the State including the Nizam and his Cabinet 
argued till the last that the people desired to remain 
independent and in any event the  fate of the State should 
be decided by the  democratic method of a plebiscite held 
on the basis of adult franchise but this reasonable 
suggestion was turned down on the assumption that the 
large majority of the State’s people being Hindu, it should 
be taken for granted that they will be only too anxious  to 
join India.   This policy of coercion by political, moral and 



Accession of State 82 

economic methods was utilized in case of some other 
States, notably Travancore, Indore, Bhopal and Rampur.”1 

P.N. Bazaz writes in his Book  ‘Azad Kashmir’ at pages 32 and 33 
that:- 

“India was partitioned according to the Mountbatten  Plan 
on a religious basis as early as June 1947. This plan made 
the future of Kashmir quite clear; it could not but go to 
Pakistan. But soon afterwards, the Congress leaders, 
unmindful of the consequences, successfully  persuaded the 
Maharaja to accede to India even against the will of the 
Muslim majority. Mahatma Gandhi visited Kashmir in the 
first week of August 1947 and got the Maharaja’s consent 
confirmed. The Nationalist leaders were consulted in jail 
and they too agreed to this mischievous and ruinous plan.  

The Maharaja was advised to continue the show of 
neutrality but the policy of his Government was enough to 
show which way the wind blew. Both the leaders of the 
National Conference and the Muslim Conference were in 
jail at the time, the former for rebellion and the latter for 
having technically  defied an order of the District 
Magistrate. The Nationalist leaders, though sentenced to 
long terms of imprisonment, were released but Muslim 
Conference leaders, though in simple detention, were kept 
behind bars. All papers advocating the State’s accession to 
Pakistan or even  disapproving accession to India were 
stopped or penalized otherwise. Leaders of political parties 
not falling in line with the Government policy were gagged, 
arrested or deported. None but the Nationalists were 
allowed to take out processions and hold meetings. People 
were shot in Poonch  like dogs and whole villages burnt. 
This  happened during August, September and October. 
The Maharaja was repeatedly warned but to no purpose. If 

1 The  History  of  Struggle  for  Freedom  in   Kashmir by P.N. Bazaz,   P/341 
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then, the tribesmen came to Kashmir to help their Muslim 
brethren on October 23, 1947 in their sad plight, how can 
we call it aggression?  I have no desire to condone, much 
less support the condemnable actions of loot and savagery 
of individual tribesmen,  but we should see what was their 
motive on the whole. That  is clear. They wanted to liberate 
Kashmir from the tyranny of the Maharaja and nationalist 
renegades. And we should not forget that some members of 
the Indian Army did no less of looting and molesting.  

After having partitioned India on a religious basis, 
the Congress leaders had no legal or moral right to go to 
Kashmir especially when they had refused to accept the 
Junagadh  Nawab’s  declaration to accede to Pakistan. 
There should be no doubt that, whatever Pandit Nehru 
might say, India had no constitutional or democratic right 
in Kashmir and this dismal affair will always remain a 
black chapter in her history.” (Underlining is mine). 

Even Lord Mountbatten, the then Governor General of India, while 
conditionally accepting the Instrument of Accession  wrote  to 
Maharaja  on 27th October 1947, in reply to his letter 
accompanying the Instrument:-  

“My dear Maharaja Sahib, 
In the special circumstances mentioned by your Highness, 
my Government have decided to accept the accession of 
Kashmir State to the Dominion of India. In consistency 
with their policy that in the case of any State where the 
issue of accession  has been the subject of dispute, the 
question of accession should be decided in accordance with 
the wishes of the people of  the State. It is my 
Government’s wish  that, as soon as law and order have 
been restored in Kashmir and its soil  cleared of the 
invader, the question  of the State’s accession should be 
settled by a reference to the people. 
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“Meanwhile, in response to your Highness’s  appeal for 
military aid,  action has been taken today  to send troops of 
the Indian Army to Kashmir”1  

After the unusual fleeing of the Maharaja from the summer capital 
Srinagar, he was left with  no legal and moral authority  to execute 
any such document, particularly for the  reasons that.- 
i) He had entered into a Standstill Agreement with the

Government of Pakistan and it was accepted before the
appointed date i.e. 15th August 1947;

ii) He remained indecisive till 15th August, 1947 to  accede
finally to either of the dominions of India and Pakistan as
provided by Independence Act;

iii) The sole representative party of Kashmiri Muslims i.e. All
Jammu and Kashmir Muslim Conference had passed the
resolution for accession to Pakistan on 19th of July 1947,
while the other local party did not pass any such resolution
for India;

iv) An independent Government was formed in the State on
24th October, 1947  in the territories of Jammu, the winter
capital area of the State at Poonch, while Ruler had left the
summer capital of Kashmir province, i.e. Srinager;

v) Northern area was taken over by the people of the area, by
incarcerating  Dogra Brigadier Ghansara Singh. Local
rulers had acceded to Pakistan and hoisted Pakistani flag in
Gilgit;

vi) The Maharaja was left with only the turbulent Jammu and
Kathua districts of the State.

Accession, if at all valid, could be to the extent of these territories 
only, as in the  rest of the territories  of the State  i.e.  Azad Jammu 
and Kashmir and Northern Area, a  Government of the people 

1 Excerpts from Danger in Kashmir by Josef Korbel P/27 
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stood installed  from 24th October 1947,  and these territories had 
ceased to form any part of the Maharaja’s State.  How could a 
Maharaja  who  ceased to be the Ruler on 24th October 1947, 
accede  an independent territory not under his rule?  A new State in 
the name of Azad Jammu and Kashmir had come into existence 
and installed a representative Government, which had all  the 
attributes of a State required under International law.  

Under recognised  international  practice  on recognition of 
Governments, a Government  can represent a State  when it is 
actually in control of the country, enjoys habitual obedience  of the 
bulk of the population and stakes  a claim of a reasonable 
expectancy  of prominence.1 Three conditions need to be fulfilled 
to satisfy  the principle of affective-ness, namely;-  

1. actual control of the territory;
2. affective exercise of the authority over the majority of  the

population; and
3. reasonable expectations of the Government  staying in

power.
The Maharaja  and his machinery had lost power of implementing 
its rule and policy. As he had left the summer capital and part of 
the State  had already declared its Government,  thus Maharaja 
had for all practical purposes  being overthrown, hence  the 
Instrument of Accession  was null and void.    

4. AGREEMENT OBTAINED UNDER PRESSURE IS  A
FRAUD
The alleged instrument, if any, was obtained in a state of

pressure, frustration, nervousness and depression of the Maharaja, 
when he was apprehending being captured by the people who had 

1 Oppenheim on International Law Volume I 
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arisen in revolt and formed a Government of their own and 
heading towards Srinager, capital of the State where the Maharaja 
was residing. Quoting Frank Moraes, Justice Anand writes:-  

“By October 24th even the chronic indecision of Hari Singh 
had given place to deep seated alarm and to a genuine 
concern for his personal safety.”1  

Justice Anand further writes quoting Panikkar at the same page:- 

“….. …….  It was only as a last resort that the Maharaja 
approached the Dominion of India to accept the accession. 
….  ….”2  

Justice Anand has quoted another author Campbell-Johnson, as 
suggesting: 

“It  is probable that nothing short of a full scale tribal 
invasion to the gates of his capital would have induced the 
hesitating Maharaja to accede at all.” 

On the one hand, the Maharaja, being in a state of depression and 
nervousness,  was so scared that he fled from his summer capital in 
the dark of night and on the other hand, he was under the pressure 
of Government of India to accede to it, and to that end the 
Government of India had  deployed Patiala Forces in the State.  He 
was between the devil and the deep sea. His judgment was not 
rational, independent and free. Free consent is the rock bottom on 
which all contracts are founded. Circumstances in which a party 
may be said to have consented are of essence. Even if both the 
parties had consented to an agreement,  consent of one of them 
may not be said to be free if the same had been obtained by 
coercion, undue influence, fraud, misrepresentation etc. No law of 
the world recognizes an agreement to be valid and moral which is 
executed in a state of coercion and under influence.  

1 Commentary on the Constitution of J&K by Justice Anand 3rd Edition P/73 
2 Commentary on the Constitution of J&K by Justice Anand 3rd Edition P/73 
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 Under  Article 49 of the Viena Convention  on the Law of 
Treaties, “a treaty    is invalid if  its conclusion is procured  by the 
threat  or use of force in violation  of the principles  of the Charter 
of United Nations”. The accession agreement of the Maharaja is a 
classical example of violation of above Convention. 
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 [Whether the entire State accedes to India] 

Synopsis 

1. Myth of Azad Jammu and Kashmir and Northern
Area being part of India,  an Indian view

2. Occupied Jammu and Kashmir Constitution and
Azad Jammu & Kashmir

1. MYTH OF AZAD JAMMU AND KASHMIR AND
NORTHERN AREA BEING PART OF INDIA,  AN
INDIAN VIEW.
India claims the entire State of Jammu and Kashmir

including Azad Kashmir and Northern Area to be its part and 
pretends its Constitution to be extended to entire State of Jammu 
and Kashmir. Under Item No.15 of the first Schedule to the 
Constitution of India, the State of Jammu and Kashmir is defined 
as:— 

“The territory which immediately before the 
commencement of this Constitution comprised in the 
Indian State of Jammu and Kashmir.” 

The word “immediately” is defined in the Chambers 21st 
Century Dictionary as “directly, without anything coming in 
between, at once or  without delay.” Black’s Law Dictionary  6th 
Edition defines the word “immediately”  as “without interval of 
time, without delay, straightway or without any   delay or lapse of 
time, not deferred  by  any period of time and imply  prompt, 
vigorous  action without any delay.”  
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 The word ‘immediate’ is followed by the words “before the 
commencement of this Constitution” which means Indian 
Constitution, which came into force on 26th January 1950 and only 
two Articles of the Indian Constitution i.e. Article 1  and Article 
370 along with the Schedule were applied to the State right from 
that date. The extent of territory of the Indian State of Jammu and 
Kashmir has not been given nor defined in the Constitution of 
India. It would logically mean the territory of the State under the 
Indian control  because the  territory of Azad Jammu and Kashmir 
and the Northern Area did not fall in the territory of the State of 
Jammu and Kashmir  in the Indian occupation ‘immediately before 
the commencement of Indian Constitution’. It also did not fall in 
the words “this State”, used in the Instrument of Accession 
executed by Maharaja, which means the area of State in his 
control. The Azad Jammu and Kashmir  and its Government had 
by that time been formed, as early as on 24th October, 1947 and 
the Government of Pakistan had taken over the control of Northern 
Area. In the United Nations Security Council, India and Pakistan 
had agreed  to a Ceasefire and  it was marked  on the ground 
between the Military Representatives of the two countries  through 
an agreement dated 29th July 1949.  United Nations Security 
Council  and UNCIP  had legitimised the control of Pakistan over 
these areas.  

In  clarification of UNCIP Resolution dated 13th of August 1948, 
by Commission through its letter dated 19th Sep. 1948,  the 
Commission observed that:- 
 “The existence of the Azad Kashmir Movement has not 

been ignored by the Commission, consideration thereof 
appearing in Part-II A-3 of its Resolution of 13th August”. 

 Ceasefire Agreement dated 29th of July 1949 between 
India and Pakistan drew a clear line of demarcation  of actual areas 
of the State held under the sovereign control of India and Pakistan, 
as the case may be. It is akin to a treaty, being an executive act of 
Governments of India and Pakistan. It has demarcated the 



Whether the entire State accedes to India 90 

undefined boundaries of the State under the control of India and 
Pakistan. The cessation of the territory from one side to the other is 
not involved in it, hence it did not  require  constitutional 
amendment or parliamentary legislation. The Supreme Court of 
India is very clear on the point as held in Maganbhai and Berubari1 
cases,  that settlement of a dispute about the alignment of an 
undefined boundary between India and Pakistan involved no 
cessation of territory by either State, and such settlement did not 
require either a constitutional amendment or a parliamentary 
legislation but could be effected by the executive.  

Proviso added to Article 7 of the Indian Constitution, in its 
application to the State of Jammu and Kashmir through  the 
‘Constitution (Application to Jammu and Kashmir)  Order, 1954,’   
relating to nationality, also excludes the territories of the State, 
now included in Pakistan from its purview. It is reproduced as;- 

“…………..    ……………………..   …… 
Provided further that nothing in this article shall apply to a 
permanent resident  of the State of Jammu and Kashmir 
who, after having so migrated to the “territory now 
included in Pakistan,” returns to the territory of that State 
under a permit for resettlement in that State or permanent 
return issued by  or under the authority of any law made by 
the Legislature of that State, and every such person shall be  
deemed to be a  citizen of India.” 

The territories of the area, i.e. Azad Jammu and Kashmir and the 
Northern area, which are now included in Pakistan did not 
comprise in the Indian State of Jammu and Kashmir, even as per 
Indian Constitution. Thus these territories do not fall within the 
ambit of Indian Constitution as it is, although India so claims.  This 
definition is in line with the UNCIP and United Nations 
Resolutions.  The Indian bilateral agreement with Pakistan   to the 
extent of these areas also depicts this constitutional position. Under 

1 AIR 1969 SC 783 and AIR 1960 SC  845 
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Article 253 of the Constitution of India, the Parliament of India is 
bound to implement any treaty, agreement, convention or any 
decision made at any international conference, association or other 
body with other country or countries.1   
 Despite all said above, both parts  of the State are disputed 
under International Law and bilateral agreements between India 
and Pakistan. Both the countries are bound under their 
Constitutions to resolve the international disputes according to the 
mechanism visualised by their Constitutions. Besides Art. 253 
referred above, Art. 50 of the Indian Constitution vows that; 
“PROMOTION OF INTERNATIONAL PEACE AND 
SECURITY.- The State shall endeavour to.- 

(a) Promote international peace and security; 

(b) Maintain just and equitable relations between nations; 
(c) Foster respect for International Law and treaty obligations 

in the dealings of organised people with one another; and 
(d) Encourage settlement of international disputes by 

arbitration." 
 Keeping the above constitutional  and historical position in 
view, the resolution passed by the Parliament of India on 
22.2.1994 reiterating   its sovereignty over Azad Jammu and 
Kashmir and Gilgit-Baltistan,  demanding their vacation by 
Pakistan, is a negation of International Law, Indian Constitution 
and judicial precedents of the apex Court of India. Relevant part of 
the resolution is following:-  

  “On behalf of the People of India,  
  Firmly declares that-  

 “The State of Jammu and Kashmir  has been, is and shall 
be an integral part of India and any attempt to separate it  

1 See Article 253 of the Constitution of India 1950 
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from the rest of the country will be resisted by all necessary 
means; 
India  has the will  and capacity to firmly counter all 
designs against its unity, sovereignty and territorial 
integrity; and demands that- 

Pakistan must vacate  the areas  of the Indian State of 
Jammu and Kashmir, which they have occupied  through 
aggression; and resolves that-  
all attempts to interfere in the  internal affairs of India will 
be met resolutely.”1 

Similarly Art. 257 of the Pakistan Constitution acknowledges the 
disputed character of  the whole State as; 

“PROVISIONS RELATING TO THE STATE OF 
JAMMU AND KASHMIR. When the people of the State 
of Jammu and Kashmir decide to accede to Pakistan, the 
relationship between the Pakistan and the State shall be 
determined in accordance with the wishes of the people of 
that State.” 

2. OCCUPIED JAMMU AND KASHMIR
CONSTITUTION AND AZAD JAMMU & KASHMIR

A confusion is created by the Occupied Jammu and
Kashmir Constitution which defines the territories of the State 
under section  4 as follows:-  

“The territory of the State shall comprise all the territories 
which on the 15th day of August 1947 were under the 
sovereignty or suzerainty of the ruler of the State.”  

1 Self Rule & Demilitarisation in Kashmir by J.K.C.H.R. December 2005 
Edition Page 14 
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Section 3 of that Constitution stipulates that entire State of Jammu 
and Kashmir is an integral part of India.  India basis its claim on 
this pretext. 

 Occupied Jammu and Kashmir Constitution  is a by product 
of Indian Constitution. The “inclusion in” and “exclusion from” 
the territory of India, is within the ambit of legislative competence 
of the Parliament of India only under Articles 3 and 4 read with 
First Schedule of the Indian Constitution. This has  come into force 
on 26th January 1950.  As discussed above, Indian Constitution is 
unequivocal  on the point that  “territory which  is in the Indian 
State of Jammu and Kashmir, at the commencement  of the 
Constitution of India, comprise the State  of Jammu and Kashmir.”  
Hence the provisions of Jammu and Kashmir  Constitution are 
nugatory to its parent Constitution i.e. Constitution of India and 
against the practical, factual and internationally recognised legal 
position.  

 How could the State legislature or the so-called Constituent 
Assembly of the State, which claims to have acceded to India,  
include the territories of the State not in its control, administration  
and legislative competence, within the ambit of its Constitution in 
1957?  If the Maharaja has at all acceded the State to India, it is 
only the Parliament of India which has the power to define the 
territory of India and make laws, insofar as, the territories of India 
are concerned  under Articles 1 to 4  of the Constitution of India, 
not any State.   

 The definition of the State of Jammu and Kashmir as given 
in Item No. 15 of First Schedule of the Indian  Constitution 
significantly  incorporates the word  “territories”  of the State of 
Jammu and Kashmir, not the “State of Jammu and Kashmir.”  As 
against  this definition assigned to Jammu and Kashmir State,  the 
territories of other States forming part of Indian Union are defined 
with precision making specific  reference to laws  or events which 
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brought into being territories of those States to form part of Indian 
Union.1  

 Under the Government of India Act 1935, India is defined 
as “British India”  together with all “territories” of any Ruler under 
the suzerainty of  His Majesty  and  all “territories” under the 
suzerainty of such an Indian Ruler.”   The “British India”   is 
defined in the same Act as  “All ‘territories’ for the time being 
comprised with the Governors Provinces and the Chief  
Commissioners Provinces.”  Similarly   under the Interpretation 
Act and the Indian General Clauses Act, India is defined as the 
“territories” under the direct sovereignty of the Crown and  of the 
native States.    

 Readers will note that the word “territories” is consistently 
used in all the statutes, as distinguished from the State or  the 
political name of the State. When all these  definitions are read 
together and applied to the territories  not under the control of 
Jammu and Kashmir Government at Srinagar, particularly when 
the Indian or the Jammu and Kashmir Constitutions were enforced 
in 1950 and 1957, respectively,  the territories of Azad Jammu and 
Kashmir and Northern Areas,  do not fall within the definition of 
Indian territory.  

 The territories of Azad Jammu and Kashmir and Northern 
Area under the control of Pakistan high command did not form 
part  of the territories of the State of Jammu and Kashmir under 
Indian occupation at the time of commencement of Indian or 
Jammu and Kashmir Constitutions  or at the time of alleged 
accession to India on 27th October 1947. The Government of 
Jammu and Kashmir State under Indian occupation and India uses 
this as a political slogan, devoid of any constitutional  backing, to 
claim these territories as constitutional part of India, as it is 
misleadingly said.  

1 See first schedule of Indian Constitution 
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Hence the provisions  of sections 3 and 4  of Jammu and 
Kashmir State Constitution, 1957  and the resolution of Indian 
Parliament dated 22.2.1994  are the negation of Indian 
Constitution.  

Another significant event leading to the acceptance of the 
legal fact that  Azad Jammu and Kashmir and Northern Area do 
not fall within the ambit of the Constitutions of India or the Indian 
Occupied State of Jammu and Kashmir is that in March 1980 a Bill 
called as the “Resettlement Bill” was introduced in Jammu and 
Kashmir Assembly, under which the State Subjects of Class I and 
II  and their descendants   who are living in the  territories now 
included in Pakistan, were provided a chance  of return to the State 
under the Indian control. This Bill was first  passed in 1981, but 
was later on bulldozed between the Governor, the Attorney-
General and the Supreme  Court of India. It was  again placed 
before the State Assembly and was passed on 4th October  1985 in 
its original form. This holds the field in the Jammu and Kashmir 
State.  However a petition against the  Bill is filed in the Supreme 
Court of India,  the fate of which is still not known.  

Special constitutional provision for  the State of Jammu and 
Kashmir, under Act 370  of the Indian Constitution  and 
application  of several other provisions  of Indian Constitution by 
amendments  through 45 Constitution (Application to Jammu and 
Kashmir) Orders, right from 1950 to 1994, also stand testimony to 
the fact that the State of Jammu and Kashmir under Indian 
occupation is not like other  Indian  States and its fate is to be 
determined by free and fair plebiscite.  Inspite of integrating the 
occupied part of the State in India, the authority of the Parliament 
of India is excluded from increasing  or  diminishing the area of 
the State or altering the name or  boundary  of the State without the 
consent of the legislature of that State.1  It implies that State of 
Jammu and Kashmir does not stand at the same level of integration 

1 See proviso to Article 3 of the Indian Constitution 1950 as applied to the State 
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as other Indian States are. Except  those provisions of Indian 
Constitution which are specially extended to Jammu and Kashmir 
State by various presidential orders, the occupied State is governed 
by its own Constitution of 1957 
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[Tribal Aggression Theory] 

Synopsis 

1. Who  was  aggressor?
2. Opinion  of  Hindu  leaders  on  accession

1. WHO  WAS  AGGRESSOR?
Tribal invasion or aggression as the Government of India

calls it, is a lame excuse used to justify Indian usurpation of State 
by deceitful means. Alastair Lamb writes:-  

“ India has used in this context the word 
“aggression”. The forces who crossed the Jhelum in the 
early hours of 22nd October 1947 were “aggressors” 
sponsored by Pakistan; and, therefore, no solution to the 
Kashmir problem was possible until that “aggression”  had 
been “vacated”.  The Indian presence in the State of Jammu 
and Kashmir was by the express invitation of the Maharaja 
in order to repel this “aggression”: it was, therefore, 
perfectly legitimate. But who was “aggressing”  on whom?  

It has been shown that the crossing of the Jhelum by 
parties of Pathan tribesmen on the night of 21/22  October 
1947  was at the invitation  of internal elements in the 
political struggle then going  on in the State of Jammu and 
Kashmir. The clearing of the way into the State at Domel 
was not that of forced entry by the tribesmen but of a gate 
being opened, as it were, by rebels within the State of 
Jammu  and Kashmir in the interest of an entity which in 
two days was to declare itself the independent State of 
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Azad Kashmir. The participation of the tribesmen in what 
amounted to a civil war could well be considered to 
represent an error of political judgment on the part of those 
who sought their assistance;  but it would be difficult in 
these particular circumstances to classify it as part of an act 
of external ‘aggression’ by Pakistan.”1 

P.N. Bazaz, comments on aggression as:-  

 “…. ….. People were shot in Poonch  like dogs and whole 
villages burnt. This  happened during August, September 
and October. The Maharaja was repeatedly warned but to 
no purpose. If then, the tribesmen came to Kashmir to help 
their Muslim brethren on October 23, 1947 in their sad 
plight, how can we call it aggression? ….……..”.2  
(Underlining is mine). 

The presence of Patiala Army in Srinagar (Army of Maharaja of 
Patiala) when Patiala  had acceded to India before 15th August, 
1947, clearly  means that India  had deployed its forces in 
Kashmir. It was a blatant  armed aggression as against alleged 
tribesmen assistance to Kashmiri Freedom Fighters, who  were not 
men of  regular Army  of Pakistan, but people  having  personal  
interest  in  view  of  their      coreligionists in Kashmir, 
particularly in the regions adjacent to North West Frontier 
Province and Punjab.  Irrespective of them, out of 61,667 citizens 
of the State  of Jammu and Kashmir who  participated in World 
War-II, while in British Indian Forces, 60,402  were  Muslims.3  It 
was a huge army  who had returned to their homes after the War 
was over. As communal  sentiments were very high during those 
days, Muslims of Punjab entered Jammu to help their Muslim 
brothers and relatives when  Punjabi Sikhs and Hindu  extremists  
crossed the border to aid the Maharaja’s Forces.4  Karan Singh son 

1 Kashmir  A Disputed Legacy 1846 —1990 by Alastair Lamb P/155 
2 Azad Kashmir by P.N. Bazaz  P/33 
3 Excerpts from Danger in Kashmir by Josef Korbel 
4 Excerpts from Danger in Kashmir by Josef Korbel P/19 
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of late Maharaja  admits this in his autobiography, Heir Apparent 
that:- 
 “…………….   The virus  of communalism that was raging 

in the subcontinent  could not have left our State 
uncontaminated. The main recruiting area for the Muslim 
component of the forces had been the provinces of Mirpur 
and Poonch, from where several  martial classes of Rajput 
Muslims also provided thousands of   recruits for the Indian 
Army. With the creation of Pakistan all those regiments 
opted for that country, and the people of these areas, 
directly contiguous to the new nation and bound to West 
Pakistan by bonds of religion and family relationship, were 
naturally swayed against my father despite their traditional 
loyalty. Thus not only were the State Forces dangerously 
over-extended, but one-third had in effect switched loyalty 
to the other side and were waiting for the opportunity to 
defect. Added to this was the discontent amounting to 
revolt in some areas contiguous to Pakistan…………”1   

As against the above, Congress leadership had  from the very 
beginning an intriguing liaison with the Maharaja  to usurp the 
State,  and Lord Ad-hoc Appointment Mountbatten was in the know of 
it. Alastair Lamb has  given four reasons for it:-  
 “First: Nehru and other Congress leaders had from the 

outset  of the Mountbatten Viceroyalty  made no secret of 
the fact that they thought for various reasons, emotional, 
ideological and geopolitical,  that the State of Jammu and 
Kashmir should accede to India. Nehru’s   note to 
Mountbatten  of 17th June 1947  and Sardar Vallabhai 
Patel’s  correspondence leave one in no doubt on this point. 
The documents  printed in the transfer of power which have 
been examined here can  be interpreted easily enough to 
suggest that Mountbatten, at least by August 1947, was  in 

1 Heir Apparent, An Autobiography by Karan Singh  P/56 
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agreement with this view. None of this would have caused 
M.A. Jinnah the slightest surprise.  
Second: that from at least  the beginning of September 
1947 the Indian leadership was in contact with the 
Government of Jammu and Kashmir and by various 
measures, such as  the provision of military assistance and 
advice and the support for the appointment of Mehr Chand 
Mahajan as Prime Minister, was preparing the ground  for 
the State’s accession to India in the face of the Maharaja’s 
indecisiveness.  Again, hard evidence that all this was 
going on, such as was supplied over twenty years later with 
the publication of Sardar Vallabhai Patel’s correspondence, 
would only have reinforced what the Pakistani leadership 
believed to be the case.  
Third,  and  perhaps most importantly:  it is apparent that 
the actual process  of accession between 24th and 27th 
October 1947  was manipulated by Jawaharlal Nehru and 
Sardar Vallabhai Patel in collaboration with Sheikh 
Abdullah. The proposal that Sheikh Abdullah should head 
the Maharaja’s administration  after accession was imposed 
upon the Maharaja by the Indian leadership as a condition 
for the acceptance of accession and the provision of Indian 
military assistance. There can be no other interpretation of 
the various comings and goings and communications 
between Srinagar,  Jammu and New Delhi in this period as 
revealed in Mehr Chand  Mahajan’s  narrative. The 
Pakistani leadership were well aware of the presence of 
Sheikh Abdullah in Nehru’s household at this  crucial 
juncture;  and, no doubt, they drew their own conclusions.  

Finally: Mahajan’s narrative also contains the fascinating 
suggestion that the first Indian  troops were landing at 
Srinagar  airfield before the process of accession had been 
completed. If so, then the intervention of the Indian Army 
in the Kashmir dispute could well be another of those 
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episodes, of which Pearl Harbour is the supreme example, 
where the military course of events resulted in the opening 
act of war taking place before the politicians and diplomats 
were able to organize its formal legitimisation. Even more 
intriguing, in this  context,  is the fact that the Indian troops 
arriving at Srinagar airport on 27th October  1947 found 
other Indian troops, in the shape of the Patiala men, already 
established there and  elsewhere in the State. The Patiala 
forces had arrived, it seems, on about 17th October  1947, 
that  is to say before the tribal crossing of the bridge at 
Domel on 22nd October.”1 

Josef Korbel writes that no Muslim leader visited Junagadh, 
Hyderabad or Jammu and Kashmir during the days  of turmoil, 
while Indian Congress leaders like Mahatma Gandhi, Acharya 
Kripalani,  Maharajas of Patiala, Faridkot, Kapurthala, paid visits  
to the Maharaja in Kashmir.2  Moreover Muslim leaders  Sheikh 
Muhammad Abdullah and Chaudhry Ghulam Abbass  were in jail 
during the critical days. But Sheikh Muhammad Abdullah was  
surprisingly released  on 29th September, 1947  although  he was 
sentenced to nine  years in prison in May 1946, while Chaudhry 
Ghulam Abbass was not  released, though not sentenced. Josef 
Korbel writes that Lord Mountbatten’s insistence for accession 
before  sending military help in Kashmir, not making an appeal to 
United Nations or getting  into contact with Karachi Government 
for consultation, raises critical questions.3 

 Who,  under these circumstances can accept  the accession, 
if any,  to be legal, constitutional or moral, which was obtained by 
a deceitful and fraudulent manner in which the British, the 
Maharaja and Congress leadership were fully involved. Given the 
contents of the letter of the Maharaja  to Lord Mountbatten  
accompanying Instrument of Accession, it is  unambiguously clear 

1 Alastair Lamb pp. 153-154 
2 Excerpts from Danger in Kashmir by Josef Korbel  P/19 
3 Excerpts from Danger in Kashmir by Josef Korbel, Pp/26-27 
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that being under stress and nervousness, the Maharaja was 
rendered judgment-less, who  wrote:- 
 “I have to inform your  Excellency that a grave emergency 

has arisen in my State and request the immediate assistance 
of your Government. As your Excellency is aware, the 
State of Jammu and Kashmir has not acceded to either the 
Dominion of India or Pakistan. Geographically my State is 
contiguous with both of them. Besides, my State has a 
common boundary with the Union of Soviet Socialist 
Republic and with China. In their external relations the 
Dominions of India and Pakistan cannot ignore this  fact. I 
wanted to take time to decide to which Dominion I should 
accede or whether it is not in the best interests of both the 
Dominions and my State to stand independent, of course  
with friendly relations with both.”1  

 After this paragraph followed an account of the Tribal invasion and 
then His Highness wrote:  

 “With the conditions obtaining at present in my State and 
the great emergency of the situation as it exists, I have no 
option but to ask for help from the Indian Dominion. 
Naturally, they cannot send the help  asked for by me 
without my State acceding to the Dominion of India. I have 
accordingly, decided to  do so  and I attach the Instrument 
of Accession for acceptance by your Government.”2   

2. OPINION  OF  HINDU  LEADERS  ON  ACCESSION  

 No law in the world recognizes an agreement executed in a 
state of nervousness, stress  and strain to be legal and enforceable. 
More so, when its  legality and morality, given the partition plan 
and circumstances under which it was executed  and accepted,  and 
in particular, given the conduct of India in rejecting the decision of 

1 Justice A.S. Anand 3rd  Edition  P/74 
2 Justice A.S. Anand 3rd  Edition  P/74 
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Rulers of  other princely States,  whose subjects did not belong to 
the religion of the Ruler. P.N. Bazaz writes:-  
 “By the end of September 1948 there was, in the whole 

Subcontinent, barring the State of Jammu and Kashmir, no 
province, State, area or region left, which had not acceded 
to or  been  incorporated in the Indian Union if the majority 
of population was Hindu and in Pakistan if the majority 
happened to be Muslim. Obviously in accordance with the 
basic principle governing the partition viz. the 
consideration of the religion professed  by people in 
different parts coupled with the policy pursued by  the 
Congress  leaders, the Jammu and Kashmir State, whose 
population is preponderatingly (77 p.c.) Muslim — almost  
the same as is the ratio of Hindus in Junagadh and 
Hyderabad to the total populations of these States — 
should legitimately and  unconditionally belong to Pakistan 
and must in fairness go to  it. “Those who accepted the 
partition of India — the Congress —  on the basis of 
communal majority”, declared  Dr. N. B. Khare,  President 
of the Hindu Mahasabha, in an interview to A.P.P.  on 3rd  
May 1951,  New Delhi, should  have agreed to the 
inclusion of Kashmir in Pakistan as undeniably Kashmir 
has a Muslim majority. It should have been done at the 
same time  as partition. Had they done it at the same time 
we would have accepted it and no one would have any 
quarrel”. Thus the occupation of the Valley by the forces of 
the Indian Union, whatever the plea for doing so, was a 
clear act of unprovoked  and wanton aggression because 
there was  ample justification for the assumption that the  
State  Muslims  would,  like  their     co-religionists all over 
the subcontinent, desire to accede to Pakistan and not to 
India. Moreover, it was widely known before the 
occupation took place that all sensible and patriotic non-
Muslims in the Valley had every sympathy with the 
legitimate aspirations of the Kashmiri Muslims.    
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On May 27, 1948, M.N. Roy, leader of the Radical 
Democratic Party, in a statement put the problem thus:  

. “The basic issue is: who is morally as  well  as 
legally entitled to settle the fate of Kashmir?  Is it 
the  feudal prince with a very unsavory  reputation, 
or the people?  The Government of Socialist Nehru 
has cast  its vote for the former. India’s right to 
maintain any army in Kashmir  and to wage a war 
there results from the fact that the Hindu Maharaja 
decided to accede to India without consultation of 
the overwhelming Muslim people. Prima facie the 
decision of the Maharaja is invalid……”1  
(Underlining is mine). 

The authority of the Maharaja  had come to an end not only 
because British Paramountcy  had lapsed, but also because of the 
War of Liberation of the people of Kashmir culminated into 
extermination of the Maharaja from  his summer capital of the 
State and its  forces from Kashmir and Poonch  parts of the State. 
He was practically overthrown by his subjects. Only the winter 
capital city of the State i.e.  Jammu was left with him besides its 
adjoining Hindu dominated district Kathua. Karan Singh accepts 
this reality in his Book “Heir  Apparent at pages 52 and 53 that:-    

“………..  ………… Once the British intention to 
withdraw became established,  and  the emergence of 
Pakistan a certainty, the whole situation underwent a 
fundamental change.  The State was thrown into inner 
turmoil; areas bordering the future Pakistani provinces of 
Punjab and N.W.F.P. started becoming  restive……..”  

1 The History of Struggle for Freedom in Kashmir by  P.N. Bazaz  P/341 &  342 
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[Emergence of AJ&K Government] 

Synopsis 

1. SYSTAMATIC  MASSACRE  BY  DECEIT

The massacre continued even after establishment of Azad
Government. As a gimmick, in the midst of this tension, the Dogra 
regime  asked the Muslims to  surrender  and  they  were 
guaranteed with safe entry into  newly born Muslim country 
Pakistan.  The Muslims accepted  the  offer in good  faith. On 5th 
November 1947  they were  asked to assemble in  Parade Ground 
Jammu so that  some lorries  would be able to carry them to 
Pakistan. More than 70 Lorries were loaded with women, children 
and old men. On 6th November, more lorries were taken  into the 
wilderness of Kathua forests.  Hindu extremists and armed gangs 

 1 Systematic  Massacre  by  deceit  
2 Emergency Government of AJ&K 
3 Headquarter  of  Government,  Rawalpindi — 

Pallandri — Muzaffarabad 
4 Sardar Muhammad Ibrahim Khan as  President 
5 How was the name — Azad Kashmir — 

Coined 
6 Civil and Military Administration of Azad 

Kashmir  during turmoil 
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were let loose on these innocent people and an unparalleled 
holocaust was perpetrated  on them. Women were molested and 
raped, while their valuables looted. Very few people escaped to tell 
their awful tale in Sialkot, Pakistan. All this  bloodshed took place 
in full  view of the Indian Army  that had by then occupied the 
State. Large number of people from different areas of Jammu 
province migrated to Pakistan  in a  miserable condition. A 
gathering of 25000 Muslims in Miran Sahib and Ranbir Singhpora 
was machine-gunned.1  
 The massacres took place from time to time at different 
places. On 22nd October,  at least 14000 Muslims  were massacred   
at Saniya Jammu. Only 15  wounded could reach Sialkot.  On 20th 
October, nearly 8000  Muslims were massacred at Malatank 
Jammu, only 40 wounded could reach Sialkot. 15000 Muslims 
were killed near the bridge at Akhnoor. On 9th  November, 30 
more lorries faced the same fate on their way to Pakistan, through 
Suchetgarh  route.2 
2. EMERGENCY  GOVERNMENT  OF  AJ&K 

 The valiant warriors  of the State along side with fighting 
against State terror, consolidated their position in the areas cleared 
from Dogra occupation forces. A political set up was  established 
in the liberated areas.   

 A declaration of the Azad Government of the State of 
Jammu and Kashmir was issued on 24th October 1947, the day, 
when the Chief  of Army of Hari Singh’s State Forces Brig. 
Rajender Singh was killed in Baramula. The headquarter of the 
Government was established at Junjal Hill in Pallandri, a tehsil of 
then District Poonch and now a District Headquarter in Azad 
Jammu and Kashmir. The Working Committee of All Jammu and 
Kashmir Muslim Conference unanimously  appointed Sardar 

1 Kashmir Saga by Sardar Muhammad Ibrahim Khan and Kashmakash by Ch. 
Ghulam Abbass.  
2 Ibid. 
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Muhammad Ibrahim Khan, as the  first  President of  Azad Jammu 
and Kashmir. This was the Government, parallel to the 
Government of Sir Hari Singh, Maharaja of Jammu and Kashmir. 
Following is the text of the Resolution of 24th October 1947, 
issued by the Provisional Government of Azad Jammu and 
Kashmir:-1  

“The Provisional Azad Government, which the people of 
Jammu and Kashmir have set up a few weeks ago with the 
object of ending intolerable Dogra tyrannies and securing 
to the people of the State, including Muslims, Hindus and 
Sikhs, the right of free self-government has now 
established its rule over a major portion of the State 
territory and hopes to liberate the remaining pockets of 
Dogra  rule  very soon. In view of these circumstances it 
has been reconstituted with Mr. Ibrahim, Bar-at-Law, of 
Poonch as its provisional head, and its headquarters have 
been moved to Pallandri in Poonch.     
The new Government represents the united will of  Jammu 
and Kashmir  State to be free from the rule of the Dogra 
dynasty which has long suppressed and oppressed the 
people.  
The movement of liberty which has culminated in the 
formation of the present provisional Government has a long 
history dating from 1929. Thousands of Jammu and 
Kashmir people, including members of all communities, 
have suffered death  and imprisonment in the cause of this 
movement. One of its forms was the Quit Kashmir 
Movement launched in the Kashmir Valley last year.  

It will be recalled that Pundit Jawaharlal Nehru as a friend 
of the suffering people of Indian States went to help  this 
movement at the time but was not allowed to enter the 

1 Kashmir Saga  Pages 117 to 119. 
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States territory under the order of the Ex-Ruler Hari Singh. 
The tyrannies perpetrated by the  Raja  and his officials and 
his troops on the people increased  with the increase in the 
desire of the people for freedom and self-government.  

Recently a prominent Hindu patriot, who wanted to 
proceed to Karachi and New Delhi to represent  the 
intolerable conditions in the State to our neighbouring 
Dominions of Pakistan and India was arrested by the  Ex-
Ruler’s officials.  
The united will of the people has, however, overcome the 
organized violence of the Ruler’s armies. He and his so 
called Prime Minister have fled from Kashmir and will 
perhaps soon flee from Jammu as well.  
The Provisional Government, which is assuming the 
administration of the State is most emphatically not a 
communal Government. It will include Muslims as well as 
non-Muslims in the provisional Cabinet which will serve  
the people,  the temporary purpose of restoring law and 
order in the State and enable the people to elect by their 
free vote a popular legislature and a popular Government.  

 The Provisional Government entertains sentiments of the 
utmost friendliness and goodwill towards its neighbouring 
Dominions of India and Pakistan and hopes that both the 
Dominions will sympathise with the people of Jammu  and 
Kashmir in their efforts to exercise their birthright of 
political freedom. The Provisional Government is further 
anxious to safeguard the identity of Jammu and Kashmir as  
a political entity.  

The question of accession  of Jammu and Kashmir to either 
Dominion can only be decided by the free vote of the 
people in the form of a referendum. The Provisional 
Government will make prompt arrangements for this and  
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hopes to invite independent observers to see that the 
question is decided by the free will of the people.” 

The  text of the declaration is clear that Azad Kashmir Government 
was set up with non communal designs, under the mandate of a 
party, which was dubbed as communal by  birth.  
 Even before the declaration of 24th October 1947,  and 
appointment of Sardar Muhammad Ibrahim Khan as President with 
his headquarter at Pallandri, Lahore Press published a  Rawalpindi-
date-lined announcement on 5th October, 1947 of setting up of a 
parallel Government with Anwar as its President.1  It is generally 
believed that Anwar was Mr.  Ghulam Nabi Gilkar, an Ahmedi 
freedom fighter.  However, nobody saw or felt the presence of this 
Government. But  the fact of the matter is that  the  people  of  the  
State had overthrown the Dogra rule  and   announced   their   
intention to be out of the rule of  Dogra.  

3. HEADQUARTER OF GOVERNMENT, 
RAWALPINDI—PALLANDRI — MUZAFFARABAD.  

 The headquarter of provisional Government was initially 
housed in a building at Rawalpindi, but later on shifted to Junjal 
Hill in Pallandri, now a district headquarter. This place was 
perhaps  thought to be the safest being adjacent to Pakistan or 
because majority of  the  warriors belonged to Poonch  and its 
adjacent areas.  It was, however, shifted to Muzaffarabad  after the 
18th of January 1949,  when ceasefire agreement was signed 
between India and Pakistan.2 According to late Justice Saraf, 
Commissioner Rawalpindi Division, Khawaja Abdur Rahim was 
the liaison between  the Government of Pakistan and the 
provisional Government.3  

1 Kashmiri Fight  for Freedom Vol. II P/1286, by Justice Muhammad Yousaf 
Saraf 
2 Shahab Nama by Qudratullah Shahab P/413 
3 Kashmiris Fight for Freedom  by Mr. Saraf Vol. II P/1288 
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Sardar Muhammad Ibrahim Khan had a Cabinet of seven 
Ministers. Justice Saraf writes that “the Government had 
practically nothing to do as the liberated territory was still in a state 
of disorder and confusion which was quite natural in these 
circumstances.”1   

The official name of Azad Kashmir is “Azad Jammu & 
Kashmir” and it consists of the territories of the State of Jammu 
and Kashmir for the time being under the control of Government 
of Azad Jammu and Kashmir.2  It is a narrow strip comprising an 
area of 5,134 square miles between  Munawar in  Bhimber District  
and  Qamar Bal Pass in Muzaffarabad District.3  

The Government of the area was initially established as an 
emergency Government, with its concentration  upon  liberation  of  
the entire State. After the cease-fire agreement between the 
Governments of India and Pakistan, the position came to a point of 
standstill. The Emergency Government started functioning as a 
full-fledged administrative Government.  Rules of Business were 
framed in order to run the administration of the State. 

4. SARDAR MUHAMMAD IBRAHIM KHAN AS
PRESIDENT

Sardar Muhammad Ibrahim  Khan, was an elected
representative from Poonch to the Praja Sabha. He was a Barrister-
at-Law, Chief  Whip   of Muslim  Conference and belonged to the 
tribe of Sudhans  of Poonch, who dominated warriors. Perhaps it 
was on account of this that he was chosen to be the President of 
Azad Kashmir, although  stalwart leaders of the party were  Ch. 
Ghulam Abbass (President of the Party, who was in Jail then), Ch. 
Hameedullah Khan and Mir Waiz Muhammad Yousaf Shah. The 
latter two were reluctant  to  accept the office of the President for 
the reason that their children were in Occupied Kashmir. Sardar 

1 Ibid  P/1290 
2 Sec. 2, Interim Constitution Act, 1974 
3 Map of AJ&K, Appendix X. 



Emergence of AJ&K Government 
 

111  

Muhammad Ibrahim Khan accepted the risk, although his family 
was also in  Occupied Kashmir.  

5. HOW WAS THE NAME — AZAD KASHMIR — 
COINED  

 It is quite interesting to note  that ‘Azad Kashmir’ was a 
name coined in 1946. Kashmir Kisan Mazdoor Conference, a 
Kashmiri Socialist Party, held a session of its party at Kaba Marg  
village of Anantnag (Islamabad)  district of Kashmir Valley on  
12th May, 1946. One of the  gates  admitting visitors to pandal of 
the session was named as the Azad Kashmir Gate.1 It will be 
worthwhile to quote the relevant part of Mr. Bazaz’s Book:-  
 “Unbelievably enough, precious little is known outside the 

State about the origin of Azad Kashmir Movement and 
what it really stands for in the eyes of the people of the 
Valley. No outsider knows that this movement (even  the 
very name Azad Kashmir) is older than the accession issue 
and was started by an influential band of public workers, 
both Muslim and Hindu, long before partition of the sub-
continent or Pakistan came into existence. Their conception 
of Azad Kashmir is undoubtedly quite different, based as it 
is on the high principles of Radical Humanism and 
democratic Socialism. I venture to  suggest that if this truth 
is widely known much of the bitterness would lessen and 
possibly such a knowledge would contribute to the solution 
of the most difficult and intricate problem of Kashmir  

It is astonishing that how close were the ideals  visualized before 
the birth  of Azad Kashmir and declaration of Government of Azad 
Kashmir, on 24th October 1947.  

 

1 P.N. Bazaz, Azad Kashmir, P/11 
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6. CIVIL AND MILITARY ADMINISTRATION OF 
AZAD  KASHMIR  DURING  TURMOIL  

 In spite of being devoid of any administrative experience 
and any regular civil service, and at the same time starting  from 
scratches, the  Provisional Government  was able to establish a 
Secretariat, although in tents. It  raised  an army consisting of 
30,000 men in the name of Peoples  Army  of Liberation, generally 
called Azad Army.1 They were all retired army people from British  
and Dogra Army,  mostly from Poonch and Mirpur districts. Even 
the serving Muslims  of the Dogra Army joined their ranks.  P.N. 
Bazaz writes:-  
 “…….. they raised a huge army of the demobilized war 

veterans in Poonch and Mirpur. Tribesmen had already 
entered the State and the fighting was in progress. The 
Provisional Government dispatched regular forces to the 
front and their officers tried not  only to conduct the 
warfare on modern scientific lines but also to check the 
tribesmen from resorting to depredations and vandalism. 
Many Kashmiris from the Valley left their homes, went to 
Rawalpindi and joined the Azad Forces to fight on the side 
of the Provisional Government. Among those who were 
killed on the front was Azad Kamal, a prominent worker of 
the Kisan Mazdoor Conference who was temperamentally 
opposed to communalism, religious bigotry and the two-
nation theory of the Muslim League.”2 

1 Kashmir Saga P/119 
2 P.N. Bazaz, The History of Struggle for Freedom in Kashmir P/624 
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[Constitutional Position of AJ&K] 

Synopsis 
1. Azad Kashmir as a State
2. Political  existence
3. Occupation  of  territory and display of authority-

Protectorate

1. AZAD KASHMIR  AS  A  STATE

The Azad Jammu and Kashmir, so to  say, had acquired a
complete legal status of a State on 24th of October 1947, much 
before the date when the Maharaja allegedly  acceded  to India,  or 
the Indian or the Jammu and Kashmir Constitutions were enforced 
in 1950 and 1957, respectively.  
The essential attributes of a State as a person under International 
Law are;  
a) a permanent population;

b) a defined territory;
c) a Government, and

d) a capacity  to enter into  relations with other States.1

1 Article 1 of the Montevideo Convention  of 1933 on the Rights and Duties of 
States. 
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Under the International Law, capacity  to enter into relations with 
other States is treated as one  of the most important elements of a 
State, so that it has a  recognized capacity to maintain external 
relations with other States. But  this is required of a full-fledged  
international State, not for a State which treats  itself as interim, 
and intends to join any big State as its confederating unit. It can 
rightly be said to be a protectorate,  being defended by a big State, 
not managing its own Foreign Affairs and short of being full-
fledged member of the international community. Short of 
international personality, Azad Jammu and Kashmir Government 
had full command within its territory  with an executable writ. The 
people living within the limits of the territory of Azad Jammu and 
Kashmir felt themselves obliged to carry out the  writs and orders 
of the Government. 
2. POLITICAL  EXISTENCE

The political existence of the State is independent of
recognition by other States. It is basically the territory occupied  by 
an organized society, whether derived from a former Ruler or 
brought into existence afresh, which is in  itself an implied 
recognition of the State. The formation of the States comes into 
being by different processes as is seen through the march of 
history. Some old States disappear, some disintegrate  and split 
into  several new States,    such as, Bharat,  Pakistan, Bangladesh, 
Central Asian States etc. and some former colonial  territories by 
process of emancipation  attain  a statehood.  If a new State coming 
into being through  this process does not want to retain its 
sovereignty as an international personality, it need not seek 
recognition, nevertheless it does not cease to be a State.  It may 
take form of a mini State or protectorate of a sovereign State such 
as Azad Kashmir.  

Whatever name may be given to Azad Jammu and 
Kashmir, it emerged as a State and existed so, without being  a 
confederating unit of any big country or itself asserting to be a 
sovereign State of International personality. It had got recognition 
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through United Nations Security Council by being accepted as a 
local authority having full political and administrative control 
within its affairs. The Government of Azad Jammu and Kashmir 
surrendered some aspects of its sovereignty to the Government of 
Pakistan e.g. Foreign Affairs, Defence, Currency  etc. retaining 
other sovereign powers  for itself exercised within the territorial 
limits of the State.  

 It is exactly the international position of ‘protectorate  or 
protected State which arises in practice when it puts itself under 
the protection of a strong and powerful State, so that the conduct of 
its most important international business  and decisions of high 
policy are left to the protecting State.1   
3. OCCUPATION OF TERRITORY AND DISPLAY OF 

AUTHORITY — PROTECTORATE   
 In the case of occupation of territory, the element of display 
of authority is an outstanding ingredient of acquisition  of 
territorial sovereignty. It may come into being by establishing 
authority on a territory not under the authority of any other State or 
abandoned by the State formally in control thereof. According to 
Stark, “where land is inhabited by organized tribes,  or peoples,  
territorial sovereignty is acquired by legal agreements with the  
Rulers or Representatives of the Tribes or people.”  It is pointed 
out in Island of Palmas Arbitration, that the territorial sovereignty 
is acquired by display of effective control and authority either by 
the State claiming sovereignty or by a State from which the State 
claiming sovereignty can prove that title has been derived.2  
 According to the declaratory or evidentiary  theory, 
Statehood or authority of a new Government exists as such  prior 
to and independently of recognition. The act of recognition is 
merely a formal acknowledgement of an established situation of 

1 J.G. Starke  Introduction to International Law 8th Edition P/130 
2 See American Journal of International Law (1928), Vol. 22, at pp. 875-6. 
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fact.1  Similarly Article 9 of the Charter of Organization of 
American States, Bogotá, 1948, the political existence  of the State 
is independent  of recognition by other States.   

 The Permanent Court of International Justice in the case of 
Eastern Greenland2 laid down that occupation, to be effective, 
requires on the part of the appropriating State two elements:-  
1. an intention or will to act as sovereign; 

2. the adequate exercise or display of sovereignty.  
Similarly in the case of Minquiers and  Ecrehos3 the International 
Court of Justice stressed the importance of actual exercise of “State 
functions” e.g. local administrative, local jurisdiction,  and acts of 
legislative authority, as proving the continuous display of 
sovereignty necessary to confirm title.  

 Viewed from any perspective of international 
jurisprudence, the Azad Jammu and Kashmir emerged as a State 
from the very beginning  . But it lost every thing soon after UN 
resolutions and cease fire agreement of 1949. 

 I can justifiably say that under a bipolar world  which has 
now been taken over by an unipolar world power, and on account 
of multiple regional and global economic groups, whereby the 
interdependence of the States in various fields is interwoven, strict 
concept of sovereignty stands diluted. Sovereignty under the 
present geo political scenario is some total of administrative 
authority within the boundaries of a State, left after submitting 
several functions to the regional and global alliances.  

1 J.G. Starke, Introduction  to International Law pp. 152-3. 
2 P.C.I.J. (1933) Series A/B No. 53 
3 I.C.J. Reports (1953) 47 at pp. 68-70 
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[Northern Areas] 

Gilgit  and  Baltistan  commonly  called  as  Northern 
Area,  comprising different areas, spread over 28,000 square miles,  
are also a part of the State of Jammu and Kashmir, but not of Azad 
Jammu and Kashmir.1 The Census Report of 1941, describes the 
area of Gilgit Agency as under:-   

“The Gilgit  Agency   has  a  total area  of  14,680  square 
miles  and consists of the illaqas of  Hunza, Nagar, Punial, 
Ishkoman, Yasin,  Kuh,  Ghizar and Chilas. The whole area 
is administered on behalf of His Highness’  Government by 
the Government of India’s political agent  at Gilgit. These 
illaqas are tributary to His Highness and  form part of the 
territories of the Jammu and Kashmir State.”2   

These areas being adjacent to Russia and China, the British were 
very much  concerned. Apprehending Russian intrusion in the Sub-
continent through this area,  the British wanted their presence in 
the area to continue. These areas were, therefore, obtained on  
lease by the British from the Maharaja of Kashmir on 9th March 
1935 for 60 years.  However with the cessation of the sovereignty 
of the British, this agreement came to an end under section 7 of 
Indian Independence Act, 1947.  The areas were restored to the 
State Government of Maharaja on 1st August 1947.  Brig. 
Ghansara Singh was appointed on 17th July 1947, as its 
Governor3, but he was overthrown and arrested on 31st October 

1 Federation of Pakistan   v.  Malik Muhammad Miskeen  1995  SCR  43 
2 Malik Muhammad Miskeen   v.  Govt. of Pakistan  PLJ 1993 AJK  59 
3 Appendix  XIII 
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1947 by Gilgit Scouts who had arisen in revolt. The area was 
annexed to Pakistan.1   Karan Singh  writes in his Book that:- 
 “….. ……..   Brigadier Ghansara Singh, Governor of 

Northern Province of Gilgit, had been taken prisoner by the 
Gilgit Scouts which, under their British Commandant, 
Major Brown, had switched loyalty to Pakistan  
…….…..”2.  

The Scouts hoisted the Pakistani flag on the Agency House  
asserting unequivocally to be part of Pakistan.  

 The Government of Pakistan appointed Sardar Muhammad 
Aslam, as the first Political Agent of Pakistan, in the Northern 
Areas on 16th November 1947. After Northern Area Scouts having 
taken over the control of Northern Area and acceding to Pakistan, 
the local Princes/Jagirdars of the relevant areas also issued 
documents of accession in favour of Pakistan. Some of the 
documents, photo copies  of which, I  got  from the Foreign Office 
of the Government of Pakistan,  are by Raja Mir Mehboob Ali 
Khan, Governor of Yaseen issued on 23rd of Zul-Haj  1366 (Hijri),  
Raja Muhammad Anwar Khan, Governor of   issued on 4th  
November 1947, Waali  of Nagar, undated, and Mir of Hunza 
issued on 3rd  November 1947.3 But,  these were never made 
public and Government of Pakistan all along treated these areas as 
part of Jammu and Kashmir State. The arrangement was finally 
formalized under the Karachi Agreement of 1949, between the 
Government of Pakistan and Azad Jammu and Kashmir 
authorities, when the administration of the area was handed over to 
Government of Pakistan.4   
 The United Nation’s representative for Kashmir, Mr. 
Korbel in a  meeting held on 2nd September 1948, describing the 

1 Commentary on the Constitution of J&K,1957  by  Justice R.P. Sethi  P/157 
2 Heir Apparent,   An  Autobiography by Karan Singh  P/57 
3 Appendix  XIV to XVII 
4 Appendix XVIII 
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position of Northern Areas while interpreting different terms used 
in U.N.C.I.P. Resolutions stated that “we agree  that there will be 
no change in the  existing administration of Gilgit.”. He further 
stated  “the Commission does not contemplate “surveillance’ of 
Gilgit administration.”1  The Government of Pakistan, in line with 
the above position of United Nations, has  not   made  any  change  
in the political position of Northern Areas. It is not annexed with 
Pakistan, nor is it under the administration of Azad Jammu and 
Kashmir Government. However, its administrative  affairs are run 
under a Legal Framework Order, called as the Northern Areas 
Council Legal Frame Work Order (NACLFO)  issued in 1994 by 
the Government of Pakistan.2  It is practically the Constitution of 
the areas short of the name of Constitution. A local administration 
based on adult  franchise  runs its affairs. A duly elected member 
of Northern Areas Legislative Council is its Deputy Chief 
Executive.3  A Minister of the Government of Pakistan appointed 
as Minister of Kashmir Affairs and Northern Areas Affairs  is its 
Chief Executive.4  Most of the powers are delegated to the  Deputy 
Chief Executive.   
 The Northern Areas Legislative Council consists of 24 
members directly elected on the basis of adult franchise and five 
women members one each from every district of the areas to be 
indirectly  elected  by the elected members  of  the  Council.5  
Term of  the   members is five years.6 Terms and conditions of the 
members, their qualifications and disqualification  and removal 
and resignation  are regulated by sections 11 to 16  of the Northern 
Areas Council Legal Framework Order. The Council elects its 
Speaker and Deputy Speaker.7 Not less than three and more than 

1 Press communiqué issued by Government of Pakistan on 16th January 1949 
2 Appendix  XIX 
3  Section  4 of Northern Areas Legal Frame Work Order 1994 
4  Ibid Section 3 
5  Ibid Section  6 
6  Ibid Section  9 
7  Ibid Sections 4-A, 4-AA 
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six members of the Council can be appointed as Advisers by the 
Chief Executive.1  The Council is empowered to make laws on all 
the 49 subjects  enumerated  in Schedule II of the NACLFO 
subject to limitations imposed by the Government of Pakistan2,  
while Government of Pakistan can by order make laws on all the 
subjects not enumerated in  Schedule II.3  The people of the 
Northern Areas have the same fundamental rights as specified in 
Chapter-I  Part II of the Constitution of Pakistan,  detailed in 
Chapter-I  of the LFO.4  Judicial system consisting of highest 
Court of appeal as Chief Court and subordinate Courts  are 
established.5      

The people of the area genuinely demand  a provincial or 
Azad Kashmir type status for the area.  If the accession documents 
and declaration by local scouts  who arrested Brig. Ghansara 
Singh  of Dogra Army and hoisted Pakistani Flag in Gilgit  are 
accepted, it  has  to be given a provincial status, if not, it has the 
right to be governed like Azad Kashmir.  

Commenting  on its position, the Supreme Court of 
Pakistan held that “it is an admitted position that the people of 
Northern Areas have the citizenship of Pakistan. They are issued 
Pakistani Identity Cards and Passports. They have reserved seats in 
Pakistani educational institutions and the Federal Government etc. 
The Federation exercises de-jure  administration in the  Northern 
Area.  The doctrine of de facto administration applies and Pakistan 
has been exercising a continuous effective occupation of Northern 
Area for the past fifty years with the intention to  act as sovereign. 

1  Ibid Section  5 
2  Ibid Section 17 
3  Ibid Section 17-B 
4  Ibid Section 19-A 
5 Ibid Section 19-C 
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The international community generally and the United Nations 
Organization in particular recognises this position.1   
 The same is true for Azad Kashmir. Both stand on a similar 
footing as far as their position in the Pakistani system is 
concerned.2  Azad Jammu and Kashmir, however, has an edge 
over Northern Area in the sense that its affairs  are regulated with 
Pakistan by way of an Interim   Constitution.3  
 Though Northern Area was a part of Jammu and Kashmir 
State   and was liberated by the valiant people of the State of that 
part, it is neither a province of Pakistan nor governed  in the same 
manner as  Azad Jammu and Kashmir.  However, it is notionally 
treated as a province of Pakistan given the political names of 
Governor  and Chief Minister under the Governance Order 2009.     

1 Al-Jehad Trust through Habibul Wahab Al-Khairi, Advocate    v.   Federation 
of Pakistan through Secretary, Ministry of Kashmir Affairs Islamabad and 
others  1999  PSC   1516 
 
2  Mst. Nasim Akhtar   v.  Director General Emigration & Passports  PLD 2006 
Lah. 465 
3 The AJ&K Interim Constitution Act, 1974. 
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Synopsis 
1. Ground reality — then and now 
2. Commitments  of  Indian  leaders 
3. Whether  Election  in Occupied Kashmir is a  

solution? 
4. Position of Held Kashmir Political Parties 
5. Political position in Azad Jammu &  Kashmir and 

Northern Area   vis-à-vis  Occupied Kashmir 
 

1. GROUND REALITY — THEN AND NOW 
 The Jammu province of the State particularly half of 
Udhampur, most of Jammu district and almost whole of Kathua 
district was otherwise docile and   non-insurgent.   It comprised of  
Hindu majority. There was no unrest and no widespread, popular 
anti-Dogra dynasty movement. The  Maharaja’s accession at the 
most could be to that extent. It could be justified on the basis of 
Partition  Plan, concept of creation of two States in the 
Subcontinent  and background of Freedom Movement in the State. 
It is still true. The recent armed uprising for freedom in  Held 
Kashmir is in full swing  exactly  in the  areas of the State which 
saw peak of Liberation Movement  against Dogras in 1947 i.e. 
whole of Kashmir province, Poonch, Rajouri and Doda districts of 
Jammu province and Mahore  tehsil (Gool Gulab Garh) of 
Udhampur district.  Other areas  are,  as they were, silent  but 
tense, with nominal  voice against India.  
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I have observed during my visit to the State in September 
2004 and October 2005, that  99% people of Kashmir province and 
adjoining areas are alienated from India. Some of them  are vocal 
and  actually fight, while  others are passive but  definitely against 
India. They may not be all Pakistanis,  but   definitely  not against 
Pakistan. This is admitted by highest of their military and civil 
administration  in their interaction with me. Even vocal 
mainstream, local political parties, i.e. National Conference and 
Peoples Democratic Party voice for autonomy and self rule 
respectively, which  means Pre-1953 position,  when India  had 
only three subjects under its authority in the State i.e. Defence, 
Foreign Affairs and Communication. It speaks of their 
dissatisfaction from India. Twenty eight other local parties   and 
political groups forming “Hurriat Conference”  are totally against 
Indian control.  It is indicative of their alienation  and 
dissatisfaction from India.  The Constitution of Hurriat Conference 
clearly speaks of the severance of Kashmir  from India and its 
accession  to Pakistan  or remain independent.1   

Some Think Tanks claim that India was more interested in 
giving power to the people  through their popular leaders than the 
accession of the State  to India. Assuming it so, it should have been  
left  to the people to decide what they want if it was interested in 
power being given to people. The  then Governor General of India,  
conditionally accepted the accession  subject to the wishes of the 
people of the State.  It was nothing more than a makeshift 
acceptance.   
2. COMMITMENTS  OF  INDIAN  LEADERS

Pandit Jawaharlal Nehru, the Prime  Minister of India,  in a
telegram dated 30th October 1947,  assured the Prime Minister of 
Pakistan Mr. Liaquat Ali Khan:-  

1 Appendix LXIX 
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 “….  …….  …….. Our assurance that we shall withdraw 
our troops from Kashmir as soon as peace and order are 
restored and leave the decision about the future of the State 
to the people of the State is not merely a pledge to your 
Government but also to the people of Kashmir and to the 
world”. On  2nd November 1947 Pundit Nehru, in a radio 
broadcast, reiterated the plebiscite  commitment which he 
declared would be “held  under international auspices like 
the United Nations.”1 

Consistent with it was the assurance given by Pandit Jawaharlal 
Nehru, the then Prime Minister of India on 2nd  November 1947:-  

 “……  ……..   We have declared that the fate of  Kashmir 
is ultimately to be decided by the people. The pledge we 
have given, and the Maharaja has supported it, not only to 
the people of Kashmir but to the world. We will not and  
cannot back out of it. We are prepared when peace and law  
and  order have been established, to have a referendum held 
under international auspices like the United Nations.   We 
want  it to be a fair and just reference to the people  and we 
shall accept their verdict. I can imagine no fairer and more 
just offer”.2  

“Mr. Nehru’s another Telegram to the British and Pakistan Prime 
Ministers, October 27, 1947.  

 “I should like to make it clear that the question of aiding 
Kashmir in this emergency is not designed in any way to 
influence the State to accede to India. Our view which we 
have repeatedly made public is that the question of 
accession in any disputed territory or State must be decided 

1 Kashmir Dispute  by Ijaz Hussain P/11. 
2 Kashmir White Paper, New Delhi,  by Majeed Mattu Pages 52-55.   
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in accordance with the wishes of people, and we adhere to 
this view.”  

Lord Mountbatten, Governor General of India, replying to 
Maharaja of Kashmir’s (alleged) request for accession to India, 
October 27, 1947.  

 “In consistence  with their policy that in the case of any 
State where the issue of accession has been the subject of 
dispute, the question of accession should be decided in 
accordance with the wishes of the people of the State. It is 
my Government’s wish that as soon as law and order have 
been restored in Kashmir and her soil cleared of the 
invader, the question of State’s accession should be settled 
by a reference to the people.” 

Mr. Nehru’s telegram to Prime Minister of Pakistan, October 28th 
1947.  

 “In regard to accession also, it has been made clear that this 
is subject to reference to people of State and their 
decision.” 

Mr. Nehru’s letter to the Prime Minister of Pakistan, November 
21st 1947.  
 “Kashmiri’s should decide question of accession by 

plebiscite or referendum under international auspices such 
as those of United Nations.” 

Mr. Nehru’s  statement in the Constituent Assembly of India, 
March 5, 1948.  

 “Even at the moment of accession, we went out of our way 
to make a unilateral declaration that we would abide by the 
will of the people of Kashmir as declared in a plebiscite or 
referendum. We insisted further that the Government of 
Kashmir must immediately become a popular Government. 
We have adhered to that position throughout and we are 
prepared to have a plebiscite, with every protection for fair 
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voting, and to abide by the decision of the people of 
Kashmir.”  

Gopalaswami Ayyangar (Ex-Prime Minister of Kashmir)  address 
in the Constituent Assembly May 27, 1949.  
 “No doubt we have offered to have a plebiscite taken when 

the conditions are created for the holding of a proper, fair 
and impartial plebiscite. But  if the plebiscite produces a 
verdict which is against the continuance of accession to 
India of the Kashmir State, then what we are committed to 
is simply that we shall not stand in the way of Kashmir 
separating itself from India.”  

Mr. Nehru’s address at public meeting  in Srinagar, June 4, 1951, 
reported in “The Hindu, Madras, June 5, 1951.  

 “First of all, I would like to remind you of the fateful days 
of 1947 when I came to Srinagar and gave the solemn 
assurance that the people of India would stand by Kashmir 
in her struggle. On that assurance, I shook Sheikh 
Abdullah’s hand before the vast multitude that had gathered 
there. I want to repeat that the Government of India will 
stand by that pledge, whatever happens. That pledge itself 
stated that it is for the people of Kashmir to decide their 
fate without external interference. That  assurance also 
remains and will continue.” 

Mr. Nehru’s statement in the Indian Parliament, June 26, 1952.  
 “If, after a proper plebiscite, the people of Kashmir said, 

‘we  do not want to be with India’, we are committed to 
accept it though it might pain us. We will not send an army 
against them. We will accept that, however hurt we might 
feel about it, we will change the Constitution, if necessary.  

 “India is a great country and Kashmir is almost in the heart 
of Asia. There is an enormous difference not only 
geographically but in all kinds of facts there. Do you think 
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(in dealing  with Kashmir) you are dealing with a part of 
U.P. or Bihar or Gujrat?” 

Joint Communique by Prime Ministers of India and Pakistan, 
August 20, 1953.   
 “The Kashmir dispute was specially discussed at some 

length. It was their firm opinion that this should be settled 
in accordance with the wishes of the people of that State 
with a view to promoting their well-being and causing the 
least disturbances  to the life of the State. The most feasible 
method of ascertaining the wishes of the people was by fair 
and impartial plebiscite. Such  a plebiscite had  been  
proposed and agreed to some years ago. Progress, however, 
could not be made because of lack of agreement in regard 
to certain preliminary issues. The Prime Ministers agreed 
that these preliminary issues should be considered by them 
directly in order to arrive at agreements in regard to this. 
These agreements would have to be given effect to and the 
next step would be appointment of a Plebiscite 
Administrator.” 

Mr. Nehru’s statement  in the India Council of States, May 18, 
1954.  
 “Every  assurance we have  given, every international 

commitment we have made in regard to Kashmir holds 
good and stands. Difficulties   have come in the way and 
may come in its  fulfilment, but the  difficulties are not of 
our seeking  but of others. But so far as the Government of 
India is concerned, every assurance and international 
commitment in regard to Kashmir stands.” 

3. WHETHER ELECTION IN  OCCUPIED KASHMIR  
 IS A  SOLUTION?  
 Some people, and particularly the Government of India 
advocate that as the Kashmiris have participated in several 
elections in the State in Occupied Kashmir, it signifies that they are 
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with India. It is misleading and  unrealistic. Elections  are held for 
choosing representatives for business of the governance of the 
local society.  It can never be and has nowhere been, akin to   
referendum or plebiscite. British also conducted election in the 
Subcontinent during their rule, but it never  legitimized their 
occupation, nor was India ever deemed independent because of its 
people’s and leaders participation in the election.  The United 
Nations Security Council in its Resolution dated 24th of January, 
1957,  has rightly rejected this notion resolving that “the final 
disposition  of the State of Jammu and Kashmir will be made in 
accordance with the will  of the peoples expressed through the 
democratic  method of a free and impartial plebiscite conducted  
under the auspices of the United Nations, and declares that the 
convening of a Constituent Assembly as recommended by the 
General Council of the “All Jammu and Kashmir National 
Conference”  and any action that Assembly  may have taken or 
might attempt to take to determine the future  shape and affiliation 
of the entire State or any part thereof, or action by the parties 
concerned in support of any such action by the Assembly, would 
not constitute a disposition of the State in accordance with the 
above principle.”1       
 If participation in election is deemed as a  vote for India, 
should non-participation therein and out right defiance  of entire 
system resulting in handing over the machinery of State to  Army not  
be deemed as a  referendum against India? 

4. POSITION OF HELD KASHMIR POLITICAL 
PARTIES 

 Both the major political parties of Kashmir i.e. All Jammu 
and Kashmir Muslim Conference and All Jammu and Kashmir 
National Conference were dominated by Muslims. National 
Conference had  symbolic representation of non Muslims as well, 
but they were numerically negligible and most prominent figures 

1 Kashmir Dispute by  Ijaz Hussain P/263 
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were not pro Indian. Sheikh Muhammad Abdullah was no doubt  a 
great leader of the State, who gave voice to the people of the State 
at a time when they were deaf and dumb. People had unflinching 
faith in his leadership who spoke courageously at a time when 
nobody could  dare to speak.  But people never wished what 
Sheikh Muhammad Abdullah ultimately did. People were all along 
kept in dark and were lured by him by sympathizing with Muslims  
and Pakistan in his own typical and tactical ways  and body 
language, e.g. raising green cloth  or handkerchief or showing rock 
salt, popularly called Pakistani Namak in Kashmir, but 
clandestinely bargaining  with India.  
 The National Conference had almost always  swept the 
polls as a  regional party  on account of  peoples animosity against 
Indian based parties.  It is still the most popular party in Kashmir. 
It is the single largest parliamentary party in the State Assembly.  
Its slogan of autonomy  appeals to  people as the  least possible 
relief.  I found its  new leader, Mr. Umar Abdullah, a very 
enlightened and straight forward; people feel more comfortable 
with him than his father. I found the same charismatic charm in 
him, that his grandfather, late Sheikh Abdullah  had.  His 
nationalist approach is appealing.  His party advocates autonomy 
within India on the lines of accession document and within the 
spirit of Article 370  of the Indian Constitution. It has  published 
two documents on the basis of reports of Parliamentary 
Committees, i.e.  Autonomy Report in 1998  and Regional 
Autonomy Report 1999.  
 To minimize National Conference’s popularity  in the 
State,  Peoples Democratic Party (P.D.P.) and Peoples Democratic 
Front  (P.D.F.)  are also in the field,  as  regional parties. They 
appear to supplement  Congress in the State, but with  the 
appealing slogan of self rule, without any clearity of mind as to 
what self rule means.PDP is the only mainstream political party of 
Kashmir which acknowledges the sovereignity of Pakistan over 
Azad Kashmir and Gilgit Baltistan.  
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 Whenever  an Indian based party, mostly the Congress, 
formed the Government in the State in consequence of any 
election, it was with the help and cooperation of regional parties. 
No party in the State except B.J.P. in Jammu region, had  ever 
dared to base its election campaign on hatred against Pakistan. 
 Subjugation, suppression  or lusty persuasion may for the 
time being delude one to say that everything was alright in 
Kashmir, as claimed by power politics based parties whether 
regional or Indian,  but it was not so. The root cause of injustice 
had to be removed.   Kashmir imbroglio needs to be solved  for a 
durable peace in the Sub-Continent.  People of the occupied area 
want their participation in resolution of the dispute, and to be 
heard.  I have  intentionally used the word ‘Occupied Area’; as  
unrest is in that area alone out of all the regions of the State of 
Jammu and Kashmir, not in Azad Jammu and Kashmir and 
Northern Area.      
 Ladakh area of the State is composed of  two major regions 
i.e. Leh and Kargil.  Leh has a marginal non-muslim majority, 
while Kargil is muslim majority region. Leh region is aligned  with 
India and feels comfortable with centre than Muslim rulers of the 
State Government, while Kargil lives with  and feels safe with the 
State Government.  This division is based on diverse religious, 
ethnic and linguistic realities. Though these are two separate 
regions with their own regional identities,  but are merged in one 
unit  in the name of Ladakh with headquarter at  Leh.  To 
overcome the dilemma, the Ladakh Autonomous Hill Development 
Council Act, 1997 was passed by the State Assembly. 1  Two 
Autonomous Hill Development Councils were established for Leh 
and Kargil Districts.  Twenty Eight items   are placed under the 
control of these Councils which are composed of elected members. 
Power to levy and collect taxes and fee to a certain extent is vested 
in the Council under sections 23 and 24  of the Act. These powers 
have resemblance with the powers delegated to our Local Councils  

1 Appendix XII 
 

                                              



Ground Political Reality of Occupied Kashmir  
 

131 

under Local  Government Ordinance and rules made thereunder. It 
receives aid from the  Centre as well as from State Government.  

5. POLITICAL POSITION IN AZAD JAMMU AND  
KASHMIR AND NORTHERN AREA   VIS-À-VIS  
OCCUPIED KASHMIR 

 Regions of the State of Jammu and Kashmir forming Azad 
Jammu and Kashmir and Northern Area, are Pakistani in culture 
and thought. There is no voice in favour of India or against 
Pakistan in these areas.  There are people in Azad Kashmir as well 
as in Northern Area, who advocate the cause of a “United 
Independent Kashmir”,  but they  are in  a negligible minority. 
However, they are not anti Pakistan  or pro India.  

 The Northern Area and its people have nothing common 
with Azad Kashmir  or whole of Kashmir, except religion and  a 
common ruler in the past. 90% of the Northern Area people 
demand a provincial status in Pakistan, or an  Azad Jammu and 
Kashmir  type status, while  10%  want merger with Azad Jammu 
and Kashmir. But none seeks severance  from Pakistan or merger  
with India. They are all Pro-Pakistani  and Anti-India.  The area is 
strategically   important to Pakistan as it was  to  the British.  So, 
given the wishes of its people and its importance for  Pakistan it 
has to be with Pakistan at any cost.  

 As against above, Muslims and Muslim majority areas of 
Occupied Kashmir bordering Pakistan, particularly Valley  and its 
adjacent Muslim majority areas included in Jammu Division  for 
administrative purposes i.e. Chinab and Peer Panjal areas 
comprising  whole of Districts of Doda, Rajouri, Poonch and  
Goulgulab Garh area  of Udhampur and whole of Kargil which is 
included in Ladakh Division for administrative purposes, (although 
it  has nothing in common with Ladakh)  are Pro-Pakistan and 
Anti-India, while non Muslim majority areas of the State  and non 
Muslims, therein, i.e. Ladakh, half of Udhampur, most of Jammu   
and entire district of  Kathua, are Pro-India and Anti-Pakistan. This 
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is natural and historical division, based on religious, cultural, social 
and geographical equations and it has ultimately to materialise. So 
let it happen as early as possible, so that people of the Sub-
Continent do not become hostage to the  false  ego of Rulers. I 
think keeping this in his political vision, Karan Singh  son of late 
Maharaja aptly observed and rightly perceived that:-1    
 “…………. ……..   In retrospect the only rational solution 

would appear to have been to take the initiative in 
promoting and  presiding  over  a peaceful partition of his 
State between the two new nations. But  that  would have 
needed clear political vision and careful planning over 
many years. As it turned out, the State was, in fact, 
partitioned, but in a manner that  caused  untold suffering 
and bloodshed, poisoning relations  between  India  and  
Pakistan right down to the present day.” (Underlining is 
mine) 

 
 

1 Heir Apparent,  by Karan  Singh  Page 53. 
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1. KASHMIR  DISPUTE IN UNITED NATIONS  

 On first of January 1948, the  representative of the 
Government of India  transmitted a telegram sent to him by his 
Government, to the President of the Security Council.  It levelled 
allegations against the  Government of Pakistan that it allows the  
invaders  to transit  across Pakistani territory, use the territory of 
Pakistan as its  base for operations; most of the people including 
the Pakistan Nationals, draw their military equipment stocks etc. 
from Pakistan, and that  Pakistani Officers are training and guiding 
them.  It was requested that Pakistan Government may be asked to 
prevent its personnel from participating or associating in invasion  
of the Jammu and Kashmir State  and to call upon the Government 
of Pakistan to desist from taking any part in fighting in Jammu and 
Kashmir State, besides denying the invaders  access or use of its 
territory for operations against Kashmir, and stopping military and 
other supplies to them.  
 The Security Council passed a Resolution  (Resolution No. 
38) on 17th of January, 1948.  It called upon the Governments of 
India and Pakistan to take all measures  within their power to  
improve the situation and refrain from doing any act which might 
aggravate the situation.1

  

2. SECURITY COUNCIL RESOLUTION NO. 39 
DATED 20th JANUARY, 1948.2  

 
 The Security Council passed another Resolution on 20th of 
January 1948, establishing a Commission of the Security Council 
consisting of representatives of three members of the United 
Nations, one each to be  selected by India and Pakistan and 3rd  to 
be designated by the two, so  selected.  

 The Commission was assigned a  dual function; to 
investigate  the facts pursuant  to Article 34 of the Charter and 

1 Appendix XX   
2 Appendix  XXI   
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secondly to exercise  any mediatory influence  likely to smooth 
away difficulties and to carry out the directions  given to it by the 
Security Council and to report about the implementation of the 
advice and the directions of the Security Council.   

3. SECURITY COUNCIL RESOLTUION NO. 47 
DATED 21st  APRIL 1948.1  

 
 Another resolution  was passed by the Security Council  on 
21st April 1948, after hearing the representatives of India and 
Pakistan, whereby they had agreed that the question of accession 
of Jammu and Kashmir to India or Pakistan  should be decided 
through the democratic method of a free and  impartial plebiscite.  
This Resolution comprised of three parts. Part one related to the 
ceasefire; part second made it incumbent upon Pakistan  to 
withdraw all its forces, regular  or irregular, while  India  was 
required to reduce the strength of its forces  to the minimum 
required for the support of civil power in the maintenance of law 
and order;  and part third related to the establishment of a 
Plebiscite Administrator to hold a plebiscite, as soon as possible, 
on the question of accession of the State to India or Pakistan.  
 The Government of India was desired to undertake that a 
nominee of the Secretary General of the United Nations will be 
appointed to be the Plebiscite Administrator.  He was to act as an 
officer of the State of Jammu and Kashmir  at Srinagar and would 
be delegated such powers by the State as he considered necessary 
for holding an impartial plebiscite, including the Police Force of 
the State for that purpose. All the necessary details were laid down 
in the Resolution,  which related to the obligations to be fulfilled 
by the Government of India. Freedom of the State Subjects 
travelling in the State, protection and exercise of their rights as 
citizens,  were ensured.   

 

1 Appendix  XXII   
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4. RESOLUTION  NO. 51 DATED 3rd JUNE  1948.1  
 Another resolution was passed on 3rd June 1948, 
reaffirming three earlier Resolutions. The Commission of 
Mediation was directed to proceed in the areas of the dispute and 
report to the Security Council regarding the matters outlined in 
paragraph ‘D’ of the Resolution of the Council dated 20th  January 
1948.  
5. UNCIP  RESOLUTION  (DOCUMENT NO. S/1100, 

PARA 75 DATED  13th  AUGUST 1948.2 
 
 United Nations Commission for India and Pakistan 
(UNCIP)  passed  its  first  resolution  on  13th  August 1948.  It 
also consisted of three parts;  
 Part one related to the ceasefire  order  and called upon the 
Governments of India and  Pakistan to refrain from taking any 
measure that might augment the  military potential  of the forces 
under their control in the State of Jammu and Kashmir and to 
appeal to their people in creating and maintaining an atmosphere 
favourable to the promotion of further negotiations. The 
Commission was authorised to appoint Military Observers to 
supervise the observance of the ceasefire order.  Military observers 
stand deployed till date and are called  United Nations Military 
Observer Group for India and Pakistan (UNMOGIP).  
 The second part consisted of the responsibilities of the 
Government of Pakistan to undertake to withdraw its troops,  
tribesmen and  Pakistan Nationals who have entered the State for the 
purpose of fighting. It stipulated that “Pending  the final solution, 
the territory evacuated by Pakistani Tribesmen will be administered 
by the local authorities under the surveillance of the Commission.”  
After the fulfillment of the above, “the Government  of India was to 
begin  to withdraw the bulk  of their forces from the State in stages 

1 Appendix  XXIII 
2 Appendix  XXIV 
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to be agreed upon with the Commission.  The Government of India 
was authorized to maintain a minimum strength  of its forces in 
agreement with the Commission which was considered necessary to 
assist the local authorities  in the  observance of law and order; and  
  Part third of the Resolution contained the confirmation of 
the Governments of India and Pakistan that the future status of the 
State of Jammu and Kashmir  shall be determined in accordance 
with the will of the people and both the Governments agreed  to 
enter into the consultation with the Commission to determine the 
fair and equitable conditions, whereby such free expression would  
be assured.  

6. UNCIP  RESOLUTION (DOCUMENT NO.S/1196 
PARA 15,   DATED  5th  JANUARY  1949.1   

 The UNCIP   passed 2nd Resolution on 5th of January 
1949 on the basis of communication made to it by the 
Governments of India and Pakistan on December 23rd,  and 25th,  
1948, respectively.  This Resolution was passed as a 
supplementary to the Resolution of August 13th, 1948. This 
resolution is in fact an elucidation, clarification, reaffirmation and 
detail of the earlier resolutions passed by the Security Council and 
the UNCIP. It reaffirmed the resolve  of the two Governments and 
Commission of holding a plebiscite  when it is found by the 
Commission that the ceasefire and the troops  agreement set forth  
in Commission’s  Resolution on 13th August 1948,  have been 
carried out  and arrangements for the plebiscite  have been 
completed.  
7. CEASEFIRE   LINE  AGREEMENT   DATED   29th  

JULY   1949.2 

 Pursuant to the above, an agreement was signed between 
the Military Representatives of India  and Pakistan on 29th July 

1 Appendix  XXV    
2  Appendix  XXVI 
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1949, regarding the establishment of a  ceasefire line in the State of 
Jammu and Kashmir under the auspices of the UNCIP  in 
pursuance of the resolution of the Commission dated 13th August 
1948.1   
 A controversy arose  as to the interpretation of the 
resolutions  of 13th August 1948,  and 5th January 1948. Although 
these Resolutions were agreed upon,  Indian and Pakistani 
Governments submitted their points of view regarding the  
Resolutions and stand of their Governments. The UNCIP  did not 
agree with Indian interpretation.  It proposed that the points of 
difference be referred to  arbitration  of Admiral Chester  W.  
Nimitz, whom both India and Pakistan had accepted as Plebiscite 
Administrator.  Pakistan accepted the arbitration proposal, but 
India turned it down.  

8. Mc-NAUGHTON PROPOSAL DATED 22.12.1949.2 
    The President of the  Security  Council,  General  A.G.L. 
Mc-Naughton was authorised by the Security Council to  mediate 
between  the parties.  He prepared his own proposal with regard to 
the entire State of Jammu and Kashmir including Northern Areas 
preparatory to the plebiscite. He submitted  his proposal on 22nd 
December 1949.3 Pakistan accepted the proposal but India insisted 
on amendments, rendering them redundant. 
9. SECURITY COUNCIL RESOLUTION NO. 80 

DATED 14th  MARCH  1950.4
  

 The Security Council was, therefore, constrained to pass 
another Resolution on 14th March 1950, reaffirming the UNCIP 
Resolutions of 13th August 1948, and 5th January 1949. It 
emphasized immediate steps be taken for demilitarization within a 
period of five months on the basis of the proposals of the Mc-

1  Story of Kashmir Vol. III  P/181 
2 Appendix  XXVII 
3  Story of Kashmir Vol. III  pages 187 to 189 
4  Appendix  XXVIII 
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Naughton plan, and for expeditious determination of the State of 
Jammu and Kashmir in accordance with the  freely expressed will 
of  the people of the State.1    
 The Security Council also decided to appoint a United 
Nations  Representative to  replace UNCIP. Resultantly the UNCIP  
was terminated. All the powers vested in the United Nations under 
Resolutions  and agreements of India-Pakistan  vis-à-vis  UNCIP, 
were conferred  on the representative. The representative was 
empowered to make suggestions to India-Pakistan and Security 
Council, which in his opinion were necessary to contribute to the  
solution of the dispute of the State of Jammu and Kashmir.  

10. SIR OWEN DIXON — U.N. REPRESENTATIVE — 
HIS PLAN. 

 Sir Owen Dixon, a jurist of Australia and a Judge of 
Australian High Court, was nominated  on  12th April, 1950, as 
United Nations Representative, in furtherance of resolution of 
Security Council dated 27th May 1950.2     

 He  travelled across Jammu and Kashmir  and met cross 
sections of society for obtaining first hand knowledge  of local 
conditions. He met Prime Ministers of India and Pakistan in New 
Delhi.  Sir Owen Dixon himself stated that the following specific 
measures were necessary for holding of  a  free and impartial 
plebiscite:-   

“(i) That the plebiscite area should be placed under the 
temporary control of an administrative body consisting of 
United Nations Officials; 

(ii) The administrative body should have the power to exclude 
troops of every description.  If,  however, it required some 
troops it could request both India and Pakistan to provide 
them;  and  

1  Story of Kashmir  Vol. III  Pages 199 & 200 
2 Kashmir Saga  P/168 
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(iii) India and Pakistan should have equality in any right 
granted to lay their views before the people and in other 
respects.”1 

The Pakistan Government, in spite of its serious reservations, 
agreed to Dixon’s proposal of total demilitarization, including 
disbanding State Forces and Militia and Azad Kashmir Forces.  
But India  did not agree  to it at all, although Dixon was prepared 
to give a number of concessions to India, even  beyond the agreed 
settlement.  Sir Owen Dixon reported:- 
 “That India’s agreement to demilitarization in any such 

form would never be obtained, or  to provisions governing 
the period of plebiscite in any such character, as would, in 
my opinion, permit of the plebiscite being conducted in 
conditions sufficiently guarding against intimidation, and 
other forms of influence and abuse, by which the freedom 
and fairness of the plebiscite might be imperilled.”2  

He  considered a number of alternatives besides   plebiscite. One of 
the alternatives was partition  of the State or partition combined 
with plebiscite within a limited area. This idea could not 
materialize as India did not want to let go the Valley of Kashmir 
and Pakistan wanted that the issue of accession of the State should 
be decided by an overall plebiscite.  He also explored the 
possibility that the plebiscite should be held in Kashmir Valley and 
adjacent areas and the rest of the State should be partitioned 
between India and Pakistan.  Sardar Muhammad Ibrahim Khan 
writes:-  

 “…… ……….  The report of the United Nations 
Representative states that Pandit Jawaharlal Nehru  was 
prepared to agree to a plebiscite even in a limited area, only 
on the following conditions-  

1 Kashmir Saga pages 169 & 170 
2 Kashmir Saga P/169 
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 (i) That the armed forces of India were allowed to 
remain in control in the Valley.  

 (ii) That the then Sheikh Abdullah’s administration 
should remain intact; and  

 (iii) That Pakistan should have no access to the 
plebiscite area.”1 

Ultimately Sir Owen Dixon left  disappointed.  

11. COMMONWEALTH  MEDIATION  

 The Commonwealth also tried to mediate in the meantime. 
Writes Josef Korbel, “a number of  communications had been 
exchanged between Delhi-Karachi and London on the  subject. But 
India was suspicious about anything coming from His Majesty’s 
Government”.  He further writes:- 
 “Three proposals were suggested by the Australian Prime 

Minister, Robert Gordon Menzies: (1) to station 
commonwealth troops in Kashmir; (2)  to have a joint Indo-
Pakistan force there; (3) to entitle the plebiscite 
administrator to raise local troops. Pakistan  accepted any  
of the three propositions. India refused them all. Pandit 
Nehru explained later to the Indian Parliament, on February 
12,  1951, that he could not agree  to the presence of the 
commonwealth forces because of suspicions arising out of 
the recent past and those growing out of current 
international tensions;  that the second solution would place 
Pakistan, the aggressor, on an equal footing with India;  and 
that although the third proposal could be considered, India 
must still be responsible for the security of the state and 
would continue to  station troops in Kashmir.2”  

1 Kashmir Saga  P/170 
2 Danger in Kashmir Pages  176 to 178 
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12. SECURITY COUNCIL RESOLUTION NO. 91 (1951) 
DATED 30th MARCH 1951. 1 

 The Security Council passed a  resolution on 30th March 
1951 after the report of Sir Owen Dixon.2 In retrospect of the 
report of Sir Owen Dixon and recommendations of the General 
Council of the All Jammu and Kashmir National Conference dated 
27th October, 1950 for  convening a Constituent Assembly to 
finally decide the accession issue, the Security Council confirming 
its earlier Resolution and those of UNCIP observed: 
 “…….  ………….  ………..  that the final disposition of 

the State of Jammu and Kashmir will be made in 
accordance with the  will of the people, expressed in the 
democratic method of a free and impartial plebiscite, 
conducted under the auspices of the United Nations.3”  

Out of Sir Owen Dixon’s report, the main point of differences that 
prevented an agreement were- 
 “(a) The procedure for, and the extent of demilitarization 

of the State preparatory to the holding of a 
plebiscite; 

 (b) The degrees of control over the exercise of the 
functions of government in the State necessary to 
ensure a free and fair plebiscite.….……”4  

 
13. RESIGNATION OF SIR OWEN DIXON AND 

APPOINTMENT OF DR. FRANK  P. GRAHAM  
 
 As a result of disappointment due to India’s improper 
attitude towards a just  solution  of  the Kashmir dispute,  Sir Owen 
Dixon presented his resignation  before the United Nations. After 

1 Appendix  XXIX 
2 Story of Kashmir Vol. III  P/211 
3 Story of Kashmir, P/212 
4 Story of Kashmir Vol. III  P/212 
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accepting the resignation of Sir Owen Dixon, the Security Council 
appointed Dr. Frank P. Graham, as the  new  representative  of 
United  Nations  for Jammu and Kashmir. He was instructed by the 
Resolution of 30th March, 1951, to proceed to the Sub-Continent  
and after consultation with India and Pakistan effect 
demilitarization in the State of Jammu and Kashmir  on the basis of 
UNCIP Commission Resolutions of 13th August  1948 and 5th  
January 1949. He was asked to report to the Security Council 
within three months of his arrival in the Sub-Continent.  
 Dr. Graham submitted three reports to the Security Council.  
He made twelve proposals for consideration  of demilitarization 
and settlement of the dispute.1   He initially suggested  that  on the 
Indian side of Kashmir should  retain 12,000 to 18,000 forces 
personnel and on Azad Kashmir side,  should retain 3,000 to 6,000 
forces.  He later on suggested 21,000  forces for Indian side of 
Kashmir  and  6,000 in Azad Kashmir side.  It was not only  un-
proportionate but  against the  spirit  of earlier understanding.  Had 
this proposal been accepted, it would have given an edge to India 
over Pakistan in  Kashmir.  
14. SECURITY COUNCIL RESOLUTIONS DATED 10th 

NOVEMBER 1951 AND 23rd DECEMBER 1952. 2  
 Consequent upon the reports and proposals of Dr. Graham, 
the Security Council passed two successive Resolutions on 10th 
November 1951 and 23rd December 1952.3  Both the resolutions 
reaffirmed the earlier Resolutions passed by the Security Council 
and UNCIP.  
 Through its first resolution,  the Security Council instructed 
its representative to  continue  its efforts for demilitarization and 
requested  the Governments of India and Pakistan  to cooperate.  

1 Chap. 46 of Story of Kashmir Vol-III pp.214 to 216, Appendix XXX 
2 Appendixes XXXI & XXXII 
3 Story of Kashmir  Vol. III pages 217 to 219 
 

                                              



Kashmir Dispute in United Nations 147 

  Through the second one, the Governments of India and 
Pakistan  were urged  to enter into immediate negotiations  with 
the representative in order to reach agreement  on the specific 
number of forces to remain  on each side of the ceasefire line at the 
end of the period of demilitarization.  
 The mission of Dr. Graham ended without any progress on 
the ground, except his reports and proposals.  
15. SECURITY COUNCIL  RESOLUTION DATED  24th   

JANUARY 1957.1 
 
 The Security Council, however, did not give up the matter 
and kept on making efforts.   A resolution was again  passed on 
24th January 19572, reaffirming  earlier Resolutions and 
disapproving any action of the All Jammu and Kashmir National 
Conference or Constituent Assembly regarding disposition of the 
State of Jammu and Kashmir, except  in accordance with the  
Resolutions of the Security Council and UNCIP.  
16. SECURITY COUNCIL RESOLUTION DATED 21st 

FEBRUARY, 1957  AND APPOINTMENT OF 
GUNNER   V.   JARRING.3 

 Through Resolution dated 21st February 1957,4  another 
representative  was appointed and deputed to  complete the task 
which earlier could not be accomplished and report to the Security 
Council  not later than 15th April 1957.  

17. SECURITY COUNCIL RESOLUTION DATED 2nd 
DECEMBER 1957 

 Mr. Gunner V. Jarring, the representative of Sweden, was 
appointed for this purpose. He filed his  report in the Security 

1 Appendix XXXIII 
2 Story of Kashmir Vol. III  P/293 
3  Appendix  XXXIV 
4 Story of Kashmir Vol. III P/294 
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Council on the  basis of which the Resolution  dated 2nd December 
1957 was passed.1. It showed concern over the lack of progress  
towards  settlement of the dispute and requested  the parties to 
refrain  from making statements which might aggravate the 
situation.  The representative was requested  to make 
recommendations to the parties  for implementation  of the 
Resolutions of the Security Council and UNCIP.  
 In retrospect of Indo-China War of 1962, hostile statements   
started erupting between India-Pakistan as well. Taking stock of 
mounting tension, Ireland moved a resolution to the Security 
Council on 22nd June 1962, but a permanent member of the 
Security Council,  Soviet Union, cast a negative vote, hence the 
draft, resolution was not passed. The draft is appendix. 2. Pakistan 
did not take undue advantage of Indian vulnerability  during the 
Indo-China War. But hot words culminated  in  1965  War.  

18. INDO — PAK  WAR 1965 AND SECURITY 
COUNCIL  

 All efforts proved a  failure.  The exchange of hot words by 
the leadership of India and Pakistan created  an atmosphere of 
War, which in fact took place in the month of September 1965. 
The Security Council again geared up its efforts of passing 
Resolutions requesting the parties to cease  hostilities, respect the 
ceasefire line, cooperate with United Nations’ Military Observer 
Group (UNMOGIP), withdraw their troops to the pre 5th August 
1965 position etc.  Five consecutive Resolutions were passed one 
after the other on 4th September 1965,(No. 209/1965),  6th 
September 1965, (No. 210/1965), 20th September 1965, (No. 
211/1965),  27th September 1965, (No. 214/1965)  and 5th 
November, 1965 (No. 215/1965).3  

1 Story of Kashmir Vol. III  Pages 295 & 296,  Appendix  XXXV 
2 Appendix XXXVI, Kashmir in the Security Council, by World Kashmir 
Freedom Movement, P/43 
3 Appendixes  XXXVII  to XLI,  Story of Kashmir Pages Vol. III 316 to 321 
 

                                              



Kashmir Dispute in United Nations 149 

19. TASHKENT  DECLARATION  1966 
 The good offices of the Soviet Union prevailed in bringing 
round the President of Pakistan General Muhammad Ayub Khan 
and Prime Minister of India Lal Bahadur Shastri to meet at 
Tashkent, U.S.S.R. for negotiations.  The efforts succeeded and 
both agreed on a declaration called “Tashkent Declaration” on 10th 
January, 1966.1  The dispute of Jammu and Kashmir was 
discussed.  It was decided that the dispute shall be settled by 
peaceful means under United Nations Charter.  Forces were agreed 
to be withdrawn to the pre 5th August 1965 position, diplomatic 
relations to be restored, besides restoration of economic, trade, 
communication and cultural exchange relations etc. The Prime 
Minister of India Lal Bahadur Shastri unfortunately died in 
Tashkent a few hours  after the  above  declaration. 
 
 

1 Appendix  XLII, Story of Kashmir Vol. III Pages 322 & 323 
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1. WAR OF 1971, CREATION OF BANGLADESH,
SIMLA  AGREEMENT &  CONFIDENCE BUILDING
MEASURES

The Tashkent declaration also did not last long.  The
mistrust and indecision of the two countries in resolving the real 
dispute kept on bedevilling them and making their relations from 
bad to worst.  Taking advantage of deteriorating political situation 
in  East Pakistan, which was otherwise cut off from the rest of 
Pakistan by sea, and being adjacent to  West Bengal in India, the 
Indian Forces infiltrated in the territory of Pakistan, i.e. East 
Pakistan, under the guise of Mukhti Bahni of Bengal. It ultimately 
resulted in a full fledged War between the two countries in 
December, 1971.  General Assembly of United Nations passed a 
Resolution No. 2793  in  December 1971.227.   Security Council 
also passed Resolution No. 307  on 21st December 1971.228  

In consequence of fierce fighting between the besieged 
Pakistani Forces and advancing Indian Forces in 1971, East 
Pakistan was separated from Pakistan. A new country was created 
in the Subcontinent by the name of Bangladesh.  About 95 
thousand Pakistanis including armed forces, were made prisoners 
of War.  West Pakistan was also attacked to put pressure on 
Pakistan on the eastern side.   
2. SIMLA AGREEMENT

This led to a second Summit Conference between India and
Pakistan after Tashkent. The Conference was held at Simla 
between Prime Minister of India Mrs. Indira Gandhi and Prime 
Minister of Pakistan, Mr. Zulfiqar Ali Bhutto.  An agreement was 
signed between the two on 3rd July 1972.229  It was agreed that 
both the countries shall settle their differences by peaceful means 

227 Appendix XLIII,  Kashmir in the Security Council by World Kashmir 
Freedom Movement  P/54 
228 Appendix XLIV,  Ibid P/56 
229 Appendix  XLV, Story of Kashmir Vol. III pages 324 to 326 
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through bilateral negotiations or by such other means which the 
two countries mutually agree  to.  In relation to Jammu and 
Kashmir it was agreed that:- 

 “In Jammu and Kashmir, the line of control resulting from 
the cease-fire of December 17, 1971, shall be respected by 
both sides without prejudice to the recognized position of 
either side. Neither side shall seek to alter it unilaterally, 
irrespective of mutual differences and legal interpretation.  
Both sides further undertake to refrain from the threat or 
the use of force in violation of this line.”230 

3. INDIA’S REFUSAL  TO ACCEPT U.N. RESOLTUION 
ON THE PRETEXT  OF  BILATERALISM 

 After the Simla Agreement India changed its stand on 
Kashmir.  It claims that United Nations Security Council’s 
Resolutions have become redundant on Kashmir as the parties 
have resolved to solve this issue through bilateral negotiations.  
But it never settled the issue bilaterally.  
 This is now the consistent position of India on Kashmir, 
although, sub-clause (ii) of clause (iv) of the Simla Agreement is 
very clear that “Line of control ……… shall be respected 
………without prejudice to the recognized position of either side 
………..”.  The recognized position of Pakistan side is well known 
that Kashmir dispute is to be solved under the United Nations 
Resolutions, and Simla Agreement unequivocally reiterates that the  
relations between the two shall be governed by the United Nations 
Charter. 

4. KASHMIR  UPRISING 
 The relations between the two countries remained peaceful 
till the late eighties with resumption of diplomatic ties, trade etc.  
India, however, encroached upon  and occupied the Siachin 

230  Story of Kashmir Vol. III pages 325 & 326 
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Glacier in Northern Area of Pakistan in April, 1984. The bad 
relations again started soaring.  Uprising and armed struggle of the 
people in Indian Held Kashmir in 1988, added fuel to the fire and 
India started accusing Pakistan of aiding and abetting Kashmiris 
against India. Border skirmishes almost  became  a routine.  
Pakistan’s  open moral, political and diplomatic  support to the 
freedom movement of Kashmir further worsened the relations.  
However, the world, particularly the western  intervention  and  
mediation did not allow full scale War.   

5. NUCLEAR  ISSUE 

 It was perhaps for pressurising   or overawing Pakistan  that 
India tested three nuclear devices by explosion on 11th May, 1998 
and two on 13th May 1998  at Pokhran Rajasthan although  it had 
already made a nuclear test on 18th May 1974.  

 The tune and tenor of Indian officials and non-officials  
changed after the explosion.  They started bragging that   changed 
nuclear situation   has  shifted the balance in Kashmir decisively, 
and that India was now ready for hot pursuit of the infiltrators 
coming from Pakistan, that India shall now pursue a policy to 
vacate Pakistan aggression in Azad Kashmir etc. etc.   

 This gave an opportunity to Pakistan to conduct its own 
nuclear explosions and that too, in defencive response to India’s 
explosions. Pakistan made seven explosions  on 28thh  of May and 
30th  May 1998 at the Chaghai Hills in  Baluchistan. It was the 
bravest  decision made by Mian Muhammad Nawaz Sharif, the 
then Prime Minister of Pakistan. Pakistan also entered into the 
Nuclear Club and became  the 7th Nuclear  power with seven 
explosions.  

 It internationalised the Kashmir issue  as a nuclear flash 
point, as Indian  rhetoric  was Kashmir centric. Almost entire 
world   particularly America felt very much concerned. United 
States Secretary of States Madeline Albright’s department  made a 
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statement   that “big powers should directly undertake to resolve 
the  Kashmir problem as it was a   new threat to world peace.”    
 The Security Council of the United Nations also took 
notice of the event and passed resolution No. 1172  on 6th of June 
1998, calling upon the Governments of India and Pakistan to 
resume the dialogue to find mutually acceptable  solutions to 
address the root causes of their problems, including Kashmir.  

6. BUS  DIPLOMACY  

 Due to American and European good offices, Prime 
Minister of India, Mr. Atal Behari Vajpayee, visited Pakistan by a 
Bus from Amritsar to Lahore in February 1999.  Besides signing a 
memorandum of understanding, the two Prime Ministers issued a  
joint statement and signed the historic Lahore Declaration on 21st 
February, 1999 at Lahore.231 

 The diplomacy appears to have been manoeuvred by 
Indian-American nexus to  defuse the situation  and  neutralize the 
moral and political edge gained by Pakistan on Kashmir after 
defencive explosions.  

 It is a history that whenever Pakistan started gaining 
ground on Kashmir front, India engaged  Pakistan e.g. in 1947-48,  
when Pakistan was advancing in Kashmir  it dragged it to the 
United Nations. In 1962 when India was in a vulnerable position in 
War with China, it  lured Pakistan to  talks and  after  Nuclear 
explosions, it calmed it by  Bus and opening  of different points for 
entry on Line of Control.  
7. KARGIL CONFLICT 

 Kargil War between India and Pakistan in June 1999, again 
endangered the peace of  Sub-Continent.  It erupted due to 

231 Appendix  XLVI  
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Kashmiri Freedom Fighters capturing peaks of Kargil Hills  
enabling them to cut the supply line to Leh.  Kargil  is almost in 
the centre of State of Jammu and Kashmir.  Indian army  supported  
by the Air Force attacked the Pakistan positions. Clouds of Atomic 
War began hovering.  However, full scale war between the two 
countries was avoided due to intervention of America. The United 
States, G-8,  European Union and Russia mounted  pressure  on 
Pakistan to withdraw from the  peaks of Kargil, ignoring  that 
Indian occupation on Siachin  Glacier  in 1984 was a more heinous 
offence  than Kargil and no one asked India to vacate  it.   India 
exploited it  to the hilt  and dubbed Pakistan  as  aggressor. This 
reversed the edge Pakistan had got on  Kashmir after defensive 
nuclear devices. However, it brought the Kashmir issue on the 
forefront.  
 The Kargil fiasco perhaps could not  have  taken place, if 
India had not disallowed the United Nation Military Observers to 
take care  of Cease Fire Line or Line of Control,  whatever it may 
be called. India, with the international diplomatic support, forced 
Pakistan to withdraw the occupiers from the positions.   

 The aftermath of this war caused political and economic 
instability in Pakistan  which eventually placed Pakistan Chief of 
Army Staff Pervaiz Musharraf in Power on October, 12, 1999.  
Interaction between heads of two Governments on different 
inevitable occasions in the world  paved the way for reconciliation.  
8. AGRA  SUMMIT 

 General Pervaiz Musharraf, President of Pakistan visited 
India  and met the Prime Minister of India  Mr. Atal Behari 
Vajpayee  at Agra  between 14 to 16 July 2001. But  the summit 
ended without any formal declaration, not to speak of an 
agreement. However, it set in motion a new beginning.  Indian 
External Affairs Ministry’s Spokesman  commenting on it said, 
“Although the commencement of a process and the beginning of a 
journey has taken place, the destination  of an  agreed joint 
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statement has not been reached.” The pursuit for peace by the two 
countries aided by the world, brought a respite. Different Non-
Governmental Organizations  and back door diplomatic channels 
initiated the peace moves. People to people contacts were set in 
motion.  Global powers helped the civil societies of the two 
countries to pressurize their Governments to come closer on the 
negotiation table.  Dramatic changes started appearing on political 
canvas.  Whatever could not be conceived  started happening.  

9. 9/11 INCIDENT  OF NEW YORK WORLD TRADE 
CENTRE  AND  PAKISTAN 

 
 After the incident of attack on World Trade Centre, in New 
York, on 9th September 2001, (9/11),  Muslims throughout the 
world came under   clouds.  All freedom movements across the 
globe, specifically the Muslim Movements, were dubbed as 
Terrorist Movements.  Kashmiris genuine struggle was also 
dubbed as such.  Kashmiris and Pakistanis were pushed to the wall 
giving a new twist to relations. India took full benefit of the global 
scenario and exploited the Kashmiri Freedom Movement  as a 
terrorist movement.  India was among the first countries to 
announce complete support for a United States led war on 
terrorism and Indian intelligence has played an important  role in 
identifying militants  Islamic Groups. Pakistan became an ally  of 
the United States on war against terror, otherwise India would have 
captured the field at the cost of Pakistan.  This cast adverse affect 
on Kashmir Freedom Movement and also created a domestic 
turmoil  for supporting United States against Taliban in 
Afghanistan. But it was the correct decision at the critical time.  

10. ISLAMABAD  SAARC  SUMMIT 
 At the end of 12th summit meeting of SAARC in 
Islamabad on January 6, 2004, a meeting was held between the 
Prime Minister of India, Mr. Atal Behari Vajpayee and the 
President of Pakistan, General Pervaiz Musharraf.  A joint press 
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statement was issued.232  They again met in New York on 24th 
September 2004 and a joint statement was again  issued.233   

11. MUZAFFARABAD SRINAGER BUS SERVICE 
AGREEMENT 

 Summit meeting was followed up by a Foreign Ministers 
meeting.  A landmark agreement for Bus Service between 
Muzaffarabad and Srinagar was reached and announced in a Press 
Conference at Islamabad on 6th February 2005 by Mr. Khurshid 
Mehmood Kasuri, and Mr. Natwar Singh, Foreign Ministers of 
Pakistan and India, respectively.234  

12. PRESIDENT MUSHARRAF’S INDIAN VISIT 

 The President of Pakistan General Pervaiz Musharraf, 
visited India between April 16th and 18th, 2005.  A joint statement 
was issued by both  the Prime Ministers on 18th April 2005  in 
Delhi.235  

13. 7th  APRIL, 2005  BUS  SERVICE. 
  The contacts started bearing fruit. What   could not be 
imagined, started happening. As a result of mutual agreement 
between India and Pakistan, people of Jammu and Kashmir State 
started travelling across the line of control w.e.f. 7th April 2005 
under a legal permit, not a Passport or  a  Visa issued by the Home 
Office or Foreign Office  of Pakistan or India. The permits are 
issued by the designated local officers from Srinager and 
Muzaffarabad. The jubilation, greetings, felicitations and welcome 
accorded to the passengers of the first Bus by the Azad Jammu & 

232  Appendix XLVII 
233  Appendix  XLVIII 
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Kashmir and Occupied Kashmir administration was worth seeing. 
Prime Minister of India Dr. Manmohan Singh  and head of the 
ruling Congress Party, Mrs. Sonia Gandhi flagged off the  
passengers  from Srinager to Muzaffarabad, while Prime Minister 
of Azad Jammu and Kashmir Sardar Sikandar Hayat Khan, 
received them at Kaman  bridge Chakothi,  besides waving off 
Azad Jammu and Kashmir bus to  Srinager from Chakothi,  the  
border  town,  which was normal  Srinager—Baramula—
Muzaffarabad—Rawalpindi Bus route before partition. Journalists 
of India for the first time visited Azad Jammu and Kashmir  and 
Northern Areas  and Pakistani journalists visited Srinagar.  

  The visit of Hurriat leaders  by Bus from Srinager to 
Muzaffarabad in June 2005 is a historic event. I also had the 
privilege of visiting the valley and my native town by Bus on 12 
September, 2005.  It took me only five hours  to reach Srinager,  as 
against three days via Delhi, one year before.  
  World leaders, international community, and the leadership 
on both sides of LOC have welcomed the daring steps of  the   
leaders  of  the  two   countries.  

  Five new routes were opened on the line of actual control 
for the travel of State Subjects  across the line.  Truck service and 
trade between the two parts of Kashmir is also on  the cards.  
However, the procedure of obtaining permit on both sides of divide 
is so tough and that it is practically impossible for a genuine 
traveller.  

 Although  it psychologically gives an edge to the citizens of 
Kashmir that they travel on the permits of the local authorities not 
on the passport or visa of India and Pakistan, as the case may be, 
but the rigorous procedures of the permits  on both sides of the 
divide are so complicated and difficult that it is better  to travel 
through the longest route on passport  and visa instead of shortest 
route of Bus.  

 



 

Bilateralism 159 

 As a student of law,  I believe that it hardly matters or 
affects the Kashmir issue or stand of Pakistan or Kashmiris on 
Kashmir, if one travels on passport and visa  through the routes 
now opened in Kashmir. It is a fact that the Azad Jammu and 
Kashmir is a terrority of  Pakistan and Occupied Kashmir is  in the 
control of  India irrespective of the legitimacy of its control. The 
two countries have entered into several agreements prominent of 
which are the Cease-fire Agreement of 29th July 1949  and Simla 
Agreement of 3rd July, 1972.  Under the  Simla Agreement both 
the countries have undertaken to respect the line of actual control  
without prejudice  to their recognized position on Kashmir under 
the United Nations Resolutions. The cease-fire line drawn under 
the Cease Fire Agreement of 1949 is now termed  as the line of 
actual control. The travel  through  routes opened  in Kashmir on 
Indian or Pakistani visa, as the case may be, is re-enforcement  of 
the respect of line of actual control. This is the de facto position 
which cannot be denied by   any canon of domestic  or 
International Law. Hence, making it purposeful, if the State 
Subjects are allowed to travel on passport and visa of India and 
Pakistan, (if not on State Subject Certificate, which is the best 
identity),  as the case may be. It would not be politically, legally  
or morally illogical  or  unbecoming, instead, it would  enlarge the 
purpose visualized by the Simla Agreement stipulating a respect 
for the line of actual control.     

14. UNITED NATIONS RESOLUTIONS BETWEEN 
INDIA AND PAKISTAN ONLY 

  Although Kashmir is a  dispute between India and Pakistan 
only in view of Indian Independence Act and United Nations 
Resolutions, but this State and the rights of the people of the State 
are at stake. No  solution can be just and everlasting, unless  it is 
made with the consensus of the people of the State. The peace,  
tranquillity and economy  of the two countries shall remain in 
shabbles until the dispute is resolved by the consensus of all the 
three parties. It has to be settled, whatever the shape or nature of 
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settlement  may be, but it has to be with the participation of the 
people of the State. They just want  to  participate and be  heard 
before any settlement.    

 I may quote here the prophetic observations made by a 
member of the UNCIP in 1948, nominated by India for 
Commission, Mr.  Josef Korbel, who writes in his Book Danger in 
Kashmir236:-   

1. The people of Kashmir have made it unmistakably known 
that they insist on being heard. whatever may be their 
wishes about their future, they must be ascertained directly 
or through their legitimate, popular representatives. This 
does not necessarily mean the  Government of the State. 
The current Government has now been compromised by its 
identification with the Government of India and the rising 
opposition of the Kashmiris. The National Conference, ever 
since Sheikh Abdullah’s imprisonment in 1953,  has 
steadily lost the support and the confidence of the Kashmiri 
people.  Whatever process is used, however, the will of the 
people of Kashmir cannot be ignored, just as the wishes of 
scores  of African Nations -  some of which are smaller and 
even less developed  -  could not be bypassed in the 
decades  when nationalism and self-determination were 
sweeping across continents.  

2. The accession of the State of  Jammu and Kashmir to India 
cannot be considered as valid  by canons of International 
Law.   

3. The issue itself cannot be sidetracked. The history of the 
case has made it clear that time has only aggravated, not 
healed, the conflict; that  neither  Pakistanis nor Kashmiris 
will accept the status quo as a solution. A prolonged 
neglect on the part of the participants would most certainly 

236  Excerpts from Danger in Kashmir by Josef Korbel P/89 
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turn against their own fundamental interest, their national 
security, indeed  perhaps their national existence.”  

15. OUTSIDE  THE  BOX  SOLUTION.  

 President of Pakistan, General Pervaiz Musharraf, like his 
predecessor Mian Muhammad Nawaz Sharif, has been very keen 
to see that the problem is settled by mutual negotiations  whatever 
the cost may be,  even going beyond the methodology  of the 
solution suggested by the United Nations Security Council and 
UNCIP.  He gave the following four ideas which in his estimation 
may form  the basis for the ultimate resolution of the Kashmir 
dispute:- 

1. Firstly, identify the geographic regions of Kashmir that 
need resolution. At present the Pakistani part is divided into 
two regions: Northern Areas and Azad Kashmir. The 
Indian part is divided into three regions: Jammu, Srinagar, 
and Ladakh. Are all these on the table for  discussion, or 
are there ethnic, political, and strategic considerations 
dictating some give and take?  

2. Second, demilitarize the identified region or regions and 
curb all militant aspects of the struggle for freedom. This 
will give comfort to the Kashmiris, who are fed up with the 
fighting and killing on both sides.  

3. Third, introduce self-governance or self-rule in the 
identified region or regions. Let the Kashmiris have the 
satisfaction of running their own affairs without having an 
international character and remaining short of 
independence.  

4. Fourth, and most important, have a joint management 
mechanism with a membership consisting of Pakistanis, 
Indians, and Kashmiris overseeing self-governance  and 
dealing with residual subjects common to all identified 
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regions and those subjects that are beyond the scope of self 
governance.237 

He writes that the idea is purely personal and would need 
refinement  and it would need to be sold to the public  by all 
involved parties for acceptance.238 What should be the ultimate 
solution assuming the four ideas are put in practice? Parhaps 
nobody is clear or does not want to spell out. The practical solution 
in my perception is implementation of U.N. Resolutions, which are 
legal, accepted by the parties and have the endorsement of the 
community of Nations. 

These ideas are not responded by India at least officially or 
publicly. However, the aids of the  two Governments are working 
very strenuously  but secretly. The result of their interaction is not 
made public.  India publicly appears to be consistent with its 
original stand, while Pakistan still believes that its efforts may bear 
fruit. The fact of the matter is that both realize that without the 
settlement of this dispute the peaceful and prosperous future of the 
Sub-continent is bleak.   

237 In the line of fire  by General Pervaiz Musharraf  page 303. 
238 Ibid. 
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[PART  4] 

PRE CONSTITUTIONAL ARRANGEMENTS IN 
AZAD JAMMU AND KASHMIR 

Synopsis 

1. 
2. 

3. 

Evolution 
Status of Provisional Government under 
Declaration  of 24th October, 1947.   
Karachi Agreement dated 28th April 1949. 

4. Rules of Business 1950   —  Skelton 
Constitution

5. Rules of Business, 1952 and Ministry of
Kashmir  Affairs

6. Legislative procedure and extent of authority
7. Rules of Business, 1958 — Chief Adviser
8. Presidential Election Act, 1960  and Refugees

Registration & Representation Act, 1960
9. Azad Jammu and Kashmir Government Act,

1964 and  role of Chief Adviser
10. The Azad Jammu and Kashmir  Government
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12. Azad Jammu & Kashmir Government Act,

1970 
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13. Islamabad Agreement 1970 & Act 1970 for
parliamentary  form  of  Government

1. EVOLUTION

The Constitution and the Civil Law comes into being when
a society is organized in a territory.  It is a matter of fact,  notice of 
which is taken by civil society. As and when a  society develops, 
the principles of social   contract between the members of the 
community also develop  and deepen. This lays the foundation for 
a regular Constitution.  

The Constitution is a social contract and the set of 
principles which lay down the guidelines for the creation of State 
apparatus, their functions and powers. It distributes political 
powers between different organs of the State. In Great Britain 
these principles of social contracts are not written, but strictly 
adhered to as Constitutional Conventions, while most of the 
countries have documented their Constitutions, like ours. Function 
of the Constitution is to define  the function of each organ or each 
branch of an organ and also to specify the territories in which, the 
subjects in respect of which  and sometimes even the 
circumstances in which these functions  will be exercised by each 
of these organs or sub-organs  and it is an instrument by which 
Government can be controlled.1   

Constitution is the Supreme Law of this land, the 
fundamental law from which all public authorities derive their 
powers, all the laws derive their validity and all citizens their 
rights. It is, therefore,  in  accordance with this law that all private 
rights have to be determined of all public authority administered.2   

All other laws are equally  to be followed but  these derive 
their force  from the Constitution,  which is mother of all the laws. 

1  State   v.   Zia-ur-Rehman  PLD 1973 SC 49. 
2 In the matter of:  Syed Akhlaq Hussain Advocate PLD 1965 Lah. 147. 
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Any law in conflict with the Constitution is ultra vires the 
Constitution.  Ordinary laws can be changed in an ordinary 
manner,  but the Constitution cannot be changed save in 
accordance with procedure provided by the Constitution itself. 

When the Government of Azad Jammu and Kashmir came 
into being, there was no law to be called as the Constitution, as the 
State had not come into existence under any prior arrangement as 
the dominions of India and Pakistan, but was a result of the 
achievement of freedom fighters. The main concern of the 
constitutional law is the regulation of appointment of Head of the 
State and the Government, creation of the machinery  to run the 
business of the State, i.e. the Legislative, Executive and Judicial 
branches of the State and prescribe the sphere of the authority of 
each organ.  

Technically speaking, as the people of this State had 
overthrown  the Maharaja, the powers which vested in  Maharaja’s 
Government  automatically vested in the people of the State, to be 
exercised by his successor Government. But as the Maharaja’s 
Government was a despotic rule and the Constitution of 1996 B.K. 
of his Regime, related more to the protection of his dynastical  rule 
than the will and welfare of the people,  hence that Constitution 
could not hold the field.  However, in the occupied part of the 
State, the  Constitution was retained with suitable alterations  and 
modifications  made therein from time to time till 1957, when its 
own Constitution was enacted. Various provisions of Indian 
Constitution were extended to the State, through Constitution 
Extension Order, 1954.    

Although various laws of the Dogra Regime relating to 
civil and criminal justice,  practice and procedural etc. were 
followed by the Government from time to time since its creation, 
but  the law under which the Government was to be formed  to 
establish the institutions and  exercise the authority, was not in 
force.  The  laws and rules of old Regime, not inconsistent with 
any of the laws  enforced by the Azad Jammu and Kashmir 
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Government, have still got the force of law in Azad Jammu and 
Kashmir.1  
 It was a matter of fact, not of law, that the Government of 
Azad Jammu and Kashmir came into being on 24th October 1947. 
This fact was a constitutional event, though not created under any 
Constitution, hence  it can rightly be said that the Constitution as a 
matter of  fact, comes into being when its notice is taken by the 
civil society.   
2. STATUS OF PROVISIONAL GOVERNMENT 

UNDER DECLARATION OF 24th OCTOBER, 1947.   
 The status of the Provisional Government under the 
declaration of 24th of October 1947 was practically of an 
independent State with all the powers of a sovereign Government 
(Appendix VIII), though it was not actually so being under the 
umbrella of the Government of Pakistan. This declaration was the 
first document of politico-constitutional nature. But even this 
position was diluted when the matter was taken to U.N. Security 
Council by India. The U.N. Security Council formed a 
Commission (UNCIP) on it which passed several resolutions one 
of which, and the most important was of 13th August 1948. The 
Commission made several clarifications, orally and in writing to 
the resolution from time to time which were issued in a 
consolidated form by the Government of Pakistan, U.N. 
Commission Liaison Office from Karachi on 25th January 1949. 
(See post part 5, Azad Kashmir, vis-à-vis, United Nations 
Resolutions in this Book). The areas of the State under the control 
of Pakistan were declared as “evacuated territories” by the 
Commission through its letter dated 3rd of September 1948.  
  The word “local authority” used in the resolution was 
clarified as “…….the Azad Kashmir people, though we cannot 
grant recognition to the Azad Kashmir Government. (Mr. Korbel at 

1 State  through Ehtesab Bureau   v.   Khalique-ur-Rehman  PLJ 2002 SC (AJK)  
46. 
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meeting held on 2nd Sep 1948). Earlier to it Mr. Korbel at meeting 
held on 31st August 1948 clarified that “….the local authorities 
will have full political and administrative control and will be 
responsible for the maintenance of the law and order and security”.  
Further elucidating the position, Mr. Korbel at meeting held on 2nd 
Sep. 1948, clarified that “We have gone as far as we could to meet 
the point of view of the Azad Kashmir people. We have tried to 
deal with the de-facto situation. But we cannot lose sight of the 
fact that the State of Jammu and Kashmir still exists as a legal 
entity. We have to respect its sovereignty”. 

Despite that, the day of 24th October  is celebrated with 
same fervor and festivities and people are made to believe that the 
Government is independent, sovereign and legitimate successor 
Government of the whole of the State. They are lured by the name 
of “Azad Jammu and Kashmir”. This leads to a new arrangement 
called Karachi Agreement of 1949 which changed the entire 
politico-constitutional complexion of the liberated territories. 

3. KARACHI AGREEMENT DATED 28th APRIL 1949.
After the clarifications given in writing and orally by the

representative of the U.N., independent status of Azad Jammu and 
Kashmir was diluted and it practically became a ‘protected 
territory/dependency under the control of Pakistan with the status 
of a local authority’. Consequently the Government of Pakistan 
devised a new political scheme of a tripartite agreement between 
the Government of Pakistan, Government of Azad Kashmir and the 
All Jammu & Kashmir Muslim Conference, the only political party 
in field in Azad Kashmir. This agreement is known as “Karachi 
Agreement” and was signed on 28th of April, 1949 at Karachi. The 
signatories were the President of Azad Kashmir Government, 
Sardar Muhammad Ibrahim Khan, Ch. Ghulam Abbas, President 
All Jammu & Kashmir Muslim conference and M.A. Gurmani, 
Minister without Portfolio, Government of Pakistan.1 A scheme of 

1 Appendix XVIII 
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distribution of governmental powers was designed under the 
Karachi Agreement through which Defence, negotiations with 
UNCIP, Foreign Affairs of Azad Kashmir Government, All Affairs 
of the Gilgit and Laddakh areas (now called Gilgit-Baltistan) under 
the control of the political agent at Gilgit, besides some transitory 
matters such as Relief and Rehabilitation of refugees etc. vested in 
the purview of Pakistan Government. Policy with regard to the 
administration in Azad Kashmir, general supervision of 
administration in the Azad Kashmir area, development of 
economic resources of Azad Kashmir area and advice to the 
Minister without Portfolio with regard to negotiations with the 
UNCIP vested in the purview of Azad Kashmir Government. 
Publicity with regard to plebiscite in Azad Kashmir and Indian 
occupied areas of the State and matters connected therewith were 
vested in the Muslim Conference. This Agreement of politico-
legal/constitutional nature was supplemented by the Rules of 
Business of 1950. 

4. RULES OF BUSINESS 1950  — SKELTON
CONSTITUTION

After a degree of organization was achieved since
formation of Azad Jammu and Kashmir Government, the Rules of 
Business were promulgated by the Supreme  Head of the Azad 
Kashmir Movement on 28th December 1950.1  These are well said 
in Azad Jammu and Kashmir Government  v.  Alhaj Sheikh Muhammad 
Salim2, as a fragmentary  or Skelton Constitution of Azad Jammu 
and Kashmir.  Same view was held in  a  case titled   Khan Bahadur  
Khan  v.   Azad Government,3     by the Full Bench of Azad Jammu 
and Kashmir High  Court.  All the powers of the Government 
stemmed out of it. These  were sanctioned by the Supreme Head, 
but are silent as to who  actually framed, passed and  submitted 
those for approval of the Supreme Head. 

1 Appendix LI. 
2 PLD 1957 AJK 33 
3 Criminal Revision No. 90 of 1955 decided on 5th May 1956. 
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The  preamble  of the Rules of 1950  states  that these apply 
“to  all phases of Governmental activity including the Legislative, 
Secretarial, Executive, Judicial, Financial and  pertaining to the 
recruitment of public service.”  The Supreme Head  was authorised  
to nominate the President and other members of his Council, 
appoint the Chief Justice and Judges of the High Court of 
Judicature under these Rules. The legislative powers vested in the 
Council, consisting of President  and other Ministers. These are 
such important, fundamental and far-reaching phenomenon’s that 
the rules must be classified as the Constitutional Rules for all 
intents and purposes. The Government under these  rules was of a 
Presidential form. The President enjoyed full powers available  to a 
Government. He was, however,  answerable to the Supreme Head 
of Azad Kashmir Movement, who was  fountain of all powers in 
Azad Kashmir.  

5. RULES OF BUSINESS, 1952 AND MINISTRY OF
KASHMIR  AFFAIRS
The Rules were revised in 1952.  Sub-rule (a) of rule 5 of

the amended rules 1952 provided, “The President shall hold office 
during the pleasure of the General Council of  All Jammu and 
Kashmir Muslim Conference,  duly recognized as  such by the 
Government of Pakistan in the Ministry of Kashmir Affairs.”  

There was a close similarity between this provision and 
explanation added to Article 370 of Indian  Constitution, i.e.  “for 
the  purpose of this Act  the Government of the State means the 
person for the time being recognized by  the President  as the 
Maharaja of Jammu and Kashmir  acting on the advice of the 
Council of Ministers  for the time being in office under the 
Maharaja’s  proclamation dated  the 5th day of March 1948.”  Both 
these provisions have ceased to exist now on both sides of divide.  

The Government of Pakistan, through the Ministry of 
Kashmir Affairs  was constitutionally  introduced in the affairs of 
Azad  Kashmir through the above rule.  A Joint Secretary of the 
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Ministry of Kashmir Affairs was made Incharge of the affairs of 
the State and Government of Azad Jammu & Kashmir, although 
the Ministry was headed by a Minister of  a Cabinet rank.  The 
words “Ministry of Kashmir Affairs” instead of Minister of 
Kashmir Affairs denotes that room was left open to designate any 
person to act  on  behalf of the Ministry. 

6. LEGISLATIVE PROCEDURE AND EXTENT OF
AUTHORITY

The legislative powers were vested in the Council, but no
draft of  legislation could be laid before the Council without 
obtaining the advice of the Ministry of Kashmir Affairs. All 
important appointments i.e. the appointment of Chief Justice  and 
Judges of the High Court, Chairman and Members of the Public 
Service Commission,  could be made with the prior consultation of 
the Ministry of Kashmir Affairs only. Under rule 21 of the Rules, 
the Ministry of Kashmir Affairs was authorised to exercise general  
supervision over the services. The powers were exercised by a 
designated Joint Secretary on behalf of the Ministry of Kashmir 
Affairs. His powers were described in rule 4 of Schedule I  of the 
Rules as follows:-   

“4. In addition to general supervision over all 
departments of Government, the Joint Secretary Ministry of 
Kashmir Affairs shall pass final orders on appeals against 
orders passed by Secretaries and Heads of Departments in 
respect of Government servants under their control in all 
matters of appointments, promotion and disciplinary action 
of all kinds.” 

He  was authorised to attend the meetings of the Council and 
tender advice on any matter under discussion. Secretary General 
(now Chief Secretary) was to conduct the proceedings of the 
Council   and all the papers were routed to the Ministers and 
above, through him.  
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7. RULES OF BUSINESS, 1958 — CHIEF ADVISER

The Rules were again revised in 1958 under No.GB/15603-
53/SG/58  dated 29.11.1958.1  These rules were also applied to all 
spheres of the Governmental activities  including the legislative, 
secretarial, executive, judicial, financial and pertaining to 
recruitment of public service, like earlier ones. Under these rules, 
the word Joint Secretary was substituted by the word ‘Chief 
Adviser’, which  meant the  officer so appointed, or in his absence, 
the officer who has been allowed by the Ministry of Kashmir 
Affairs to work on his behalf. Rest of the functions and powers 
remained the same.  Advice of  the Chief Adviser was a condition 
precedent  in relation to all  matters relating to legislature, 
enactment of statutory rules, regulations and bye-laws  requiring   
the sanction of the Council etc. This advice was to be obtained by 
the Secretary General before submission of any matter to the 
Council.  The Government of Azad Kashmir could incur recurring 
and non-recurring expenditures to the extent  of Rs. 1,00,000/- 
(one lac), per annum  only from within its budget  and create a 
post carrying pay not exceeding to Rs. 150/-  per month, without 
reference to the Ministry of Kashmir Affairs. 
8. PRESIDENTIAL ELECTION ACT, 1960  AND REFUGEES

REGISTRATION & REPRESENTATION ACT, 1960

An Act called as Azad Jammu and Kashmir Presidential
Election Act, 1960 was enforced  on 16.12.1960.2  Under section 4 
of the Presidential Election Act, the electoral college for the 
election to the office of President  consisted of members of the 
basic democracy  elected under the Azad Jammu and Kashmir 
Basic Democracies Act, 1960, and representatives of the remaining 
areas of the Jammu and Kashmir State, elected in accordance with 
the Azad Jammu and Kashmir Refugees Registration and 
Representation Act, 1960.    

1 Appendix  LII. 
2 Azad Jammu and Kashmir Laws Vol. III, P/87. 
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Under section 12 of the Act,  after the election of President, 
a Council consisting of twelve members was constituted.   Six 
members of the Council were to be elected  out of the elected 
members of basic democracy, three each from the representatives 
of refugees from the provinces of Kashmir  and Jammu. The term 
of the Council was  five years,  unless earlier dissolved.   Its 
function was to tender advice to the President on the matters of 
general policy relating to  legislation, administration, development 
etc. but the President was not bound by the advice.    

9. AZAD JAMMU AND KASHMIR GOVERNMENT
ACT, 1964 AND  ROLE OF CHIEF ADVISER

During the continuance of the Rules of Business, 1958, an
Act called  ‘The Azad Jammu and Kashmir Government Act, (Act 
No. IV of 1964),’ was enforced in  1964.1  Under this Act, which 
may be called  as an abstract of a Constitution in  the form of an 
Act, a  State Council, consisting of eight members elected by the 
Members of the Union Councils, Town Committees and Union 
Committees was  constituted under the Azad Jammu and Kashmir 
Basic Democracy Act, 1960. The office of the  Chief Adviser 
remained   pivotal  under this Act as well.   The Chief Adviser was 
authorised to appoint one of the members of the State Council to 
be its Chairman, unless he thought fit to appoint any other person 
to be its Chairman. The Chairman so appointed was ex-officio 
President of Azad Jammu and Kashmir. He was to hold office for 
such period as specified by the Chief Advisor or until further 
advice of the Chief Advisor, and he could be removed by him at 
any time.  The State Council   was competent to make laws for the 
territories of Azad Kashmir subject to the  prior consent  in writing   
of the Chief Adviser.   

Under section 13 of the Act, six members of the State 
Council who were  elected as members of the Council under the 
Azad Jammu and Kashmir Presidential Election Act, 1960 out of 

1 Appendix  LIII. 
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the members of the basic democracy, were given protection to 
continue as members of the State Council until the election of the 
members under the Azad Jammu and Kashmir Government Act 
1964.  The Government Act 1964 was amended  from time to time 
till 1968, when the Azad Jammu and Kashmir Government Act, 
1968  was enforced under Government Order No. Admin/3825-
3864/SS/68 dated  17th September 1968.1

10. THE AZAD JAMMU AND KASHMIR
GOVERNMENT ACT,  1968
This Act was almost a replica of Act 1964, with  certain

formal additions and modifications. State Council under the Act 
was to consist of eight members to be elected  by the Members of 
the Union Councils, Union Committees and Town Committees, 
constituted under the Basic Democracies Act, 1960 and four  
members to be nominated by the Chief Adviser from the refugees 
of the State of Jammu and Kashmir residing  in Pakistan. Its term 
was five years. The State Council was to elect its Chairman, who 
was to  act as the ex officio President of Azad Jammu and 
Kashmir. The office of Chief Adviser  was the nucleus  of powers 
under this Act as well. He had the overriding  authority to suspend 
or dissolve the Council and appoint a person to  act as President 
until the revival or reconstitution of the State Council. If a state of 
emergency was declared, the Chief Adviser had the authority to 
declare so. It was his prerogative to determine as to what are the 
circumstances which necessitate the declaration  of emergency. 
The law making power for Azad Kashmir vested in the Council 
was  subjected to the prior  consent of the Chief Adviser.  This Act 
was amended in 1969, through Act No. 1 of 1969.2  

1 Azad Jammu and Kashmir Laws, Vol. IV,  P/59,  Appendix  LIV.
2  Azad Jammu and Kashmir Laws Vol. IV. Appendix   LV.   
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11. POSITION OF AZAD JAMMU AND KASHMIR
GOVERNMENT UNDER ACTS 1964  & 1968
Acts of 1964 and 1968 were most humiliating.    The 

authority enjoyed by the Government of Azad Kashmir under the 
Rules of Business 1950 and 1952  was brought down from the 
level of a full autonomous Government to the level of a 
Municipality. Though the members of the Council and the 
President elected by them were representatives of the people,  yet 
their authority was subject to a Government servant of the level of 
a Joint Secretary and even   sometimes below to him. They could 
not pass any law or incur  any expenditure without the approval of 
the Government servant, named  first as the Joint Secretary, and 
then the Chief Advisor.   

Due to outright  demonstrations against these Acts in and 
outside Azad Jammu and  Kashmir  by  all  factions  of  political 
and    civil  society,  the  Azad  Jammu  and  Kashmir  Government  
Act, 1970,1 was enforced on 5th of September 1970.2  

12. AZAD JAMMU & KASHMIR GOVERNMENT ACT, 1970

The best Constitution which the State of Azad Jammu and
Kashmir ever had  with its full internal autonomy, was Act of 
1970. Except the responsibilities of the Government of Pakistan 
under the UNCIP Resolutions, the defence and security of Azad 
Jammu and Kashmir, the current coin or the issuance of any bills, 
notes or other currency, the Azad Kashmir Legislative Assembly 
had the power to make laws on all subjects for the territories of 
Azad Kashmir and  for all the State Subjects  wherever they may 
be.3 The  executive authority arising under the Act vested in the 
Government of Azad Jammu and Kashmir, to be exercised by  the 
President of Azad Kashmir. It provided a Presidential form of 

1   Act I of 1970,  Appendix   LVI 
2 Azad Jammu and  Kashmir Laws   Vol.  IV   P/97.
3 Article 31 of the Interim Constitution. 
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Government. The President was to be elected directly on the basis 
of adult franchise. A Legislative Assembly consisting of 25 
members was provided by the Act. Twenty four members were to 
be elected  directly on the basis of adult franchise and one woman 
to be elected by the directly elected members of the Assembly. 
The term of the Assembly was fixed as four years from the date of 
its first meeting.  The Ministers could be appointed by the 
President. The Act did not provide for the appointment of members 
of the Assembly as Ministers, non members only were appointed 
as  Ministers.  

The High Court along with its composition was given 
protection under the Act. The President had the power to appoint 
the Chief Justice and Judges of the High Court.  

The Act initially did not contain the chapter of fundamental 
rights and writ powers of the  High Court.  However through 
amendment in 1971, the fundamental rights were guaranteed along 
with the writ jurisdiction  to the High Court. This was a landmark 
in the constitutional history of Azad Kashmir.  The arbitrary 
authority of Joint Secretary or the Chief Advisor was abolished. 
However  an overriding   clause  in  the  form  of section 28 was 
introduced  as; 

“nothing in this Act shall derogate  from the responsibilities 
of the Government of Pakistan in relation to the State of 
Jammu and Kashmir under the UNCIP Resolutions or 
prevent the Government of Pakistan from taking such 
action as it may consider necessary or expedient for the 
affective discharge of those responsibilities.”   

It is strange coincidence that almost similar provision was 
introduced in Jammu and Kashmir Constitution, 1957,  by way of 
6th  amendment of its Constitution in 1965 as section 33  which is 
as follows:-   

“The President (President of India) may make such 
provision as he thinks fit for the discharge of functions of 
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the Governor in any contingency  not provided for  in this 
part.”   

All the laws which were enforced  before the commencement of 
this Act were given protection under it until altered, repealed or 
amended by the Assembly.   

13. ISLAMABAD AGREEMENT 1970 & ACT 1970 FOR
PARLIAMENTARY  FORM  OF  GOVERNMENT
When a parliamentary form of Government was introduced

in Pakistan through the Constitution of Pakistan 1973, a similar 
demand  began to be voiced   in Azad Kashmir.  As the Pakistan 
Peoples Party Government was installed in Pakistan, its faction in 
Azad Kashmir prevailed  upon the Government of Pakistan in 
persuading the Azad Kashmir leadership to modify the 
Government  Act 1970, by introducing Parliamentary form of 
Government  in Azad Kashmir. A meeting was convened   by the 
Prime Minister of Pakistan, Mr. Zulfiqar Ali Bhutto on 10th June 
1974  at Islamabad. An agreement was reached between the  
leaders of political parties of Azad Jammu and Kashmir and the 
President of Azad Kashmir, Sardar Muhammad Abdul Qayyum 
Khan for  modification  and re-enactment of Act of 1970,  to 
provide for a parliamentary form of Government at the pattern of 
Pakistan. It was decided that the Interim Constitution Act be 
introduced in the Assembly in  accordance with the agreement 
dated 10th June 1974. 
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[PART  5] 

THE AZAD JAMMU AND KASHMIR 
INTERIM CONSTITUTION , 1974 

 The Constitution draft was introduced  in the Assembly on 
24th August 1974. It was passed by the Assembly and was  signed 
by the President then and there and it came into force 
immediately.1 Indirect constitutional relationship  was created with 
Pakistan  under the Act, through Azad Jammu and Kashmir 
Council.  

Three important departures were made from the Act of 
1970; firstly parliamentary system of Government was introduced 
with Prime Minister as Chief Executive of the State and repository 
of all executive powers of Government, secondly Azad Jammu and 
Kashmir Council was created with the Prime Minister of Pakistan 
as its Chairman, which is vested with the legislative powers over 
the subjects mentioned in Schedule III along with executive 
authority over those subjects; and, thirdly the institution of joint 
sitting is created  for different purposes. Details of it shall be 
discussed in the pages to follow. Other constitutional  provisions 
are by and large on the pattern of the Constitution of Pakistan 
1973, with some  exceptions, given the political  Status of Kashmir 
under the UNCIP Resolutions.  

The original Constitution went through different 
amendments from time to time. Thirteen amendments have so far 
been made in the Constitution. The Constitution 13th Amendment 
Act, 2018 changed the complexion of power structure of the State 
by transferring financial and administrative powers from Azad 

1 Kashmiris Fight for Freedom, by Justice Yousaf Saraf, Vol. II P/1373. 
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Jammu and Kashmir Council to Azad Jammu and Kashmir 
Government and its legislative powers to the Azad Jammu and 
Kashmir Assembly and Government of Pakistan. It was not drafted 
by any Constituent Assembly ever elected for the purpose. 
However, the Assembly as it existed in 1974, passed it when 
introduced  with the approval of Government of Pakistan.   

The Interim Constitution defines the principal organs of the 
State, their functions and relations with each other and the 
principles governing exercise of their authority. Besides the 
preamble, it consists of 59 sections and  5  Schedules.    

PREAMBLE 
“An Act to repeal and, with certain modifications, re-
enact the Azad Jammu and Kashmir Government 
Act, 1970.  

WHEREAS  the future status of the State  of 
Jammu and Kashmir is yet to be determined in 
accordance with  the freely expressed will of the 
people of the State through the democratic method of 
free and fair plebiscite under the auspices of the 
United Nations as envisaged in the UNCIP 
Resolutions adopted  from time to time;  

AND WHEREAS  a part of the territories of 
the State of Jammu and Kashmir already liberated by 
the people  are known for the time being as Azad 
Jammu and Kashmir;  
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1[AND WHEREAS the Muslims shall be 
enabled to order their lives in the individual and 
collective spheres in accordance with the teachings 
and requirements of Islam as set out in the Holy 
Quran and Sunnah;] 

2[AND WHEREAS, it is necessary to cause 
further empowerment of the Legislative Assembly 
of Azad Jammu and Kashmir and Azad Government 
of the State of Jammu and Kashmir as being chosen 
representative of the people of Azad Jammu and 
Kashmir to exhaustively exercise their legislative 
powers and executive authority, as the case may be, 
for the better governance, socio-economic 
development and in particular for general welfare 
of people of Azad Jammu and Kashmir in the 
sustained manner and other matters ancillary thereto 
besides pursuing and fostering our cause of securing 
self-determination under the UN Charter and 
according to the UNCIP Resolutions through the 
democratic method of free and fair plebiscite 
under the auspices of the United Nations;] 

AND WHEREAS it is necessary to provide for 
the better Government and administration of Azad 
Jammu and Kashmir until such time as the status of 
Jammu and  Kashmir is determined as aforesaid and 

1 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
2 Ibid 
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for that purpose to repeal and re-enact the Azad 
Jammu and Kashmir Government Act, 1970,  with 
certain modifications; 

AND WHEREAS in the discharge of its 
responsibilities under the UNCIP Resolutions, the 
Government of Pakistan has approved of the 
proposed repeal and re-enactment of the said Azad 
Jammu and Kashmir Government Act, 1970,  and 
authorised the President of Azad Jammu and Kashmir 
to  introduce the present Bill   in  the Legislative 
Assembly  of Azad Jammu and Kashmir for 
consideration and passage.  

Synopsis 

1. Preamble  relates  to  Seven political  events
2. Critical Analysis

COMMENTS 

The Azad Jammu and Kashmir Government Act, 1970, also 
contained almost similar words in preamble, except the clause 
relating to repeal of Act, 1970, by  re-enactment of the present Act. 

The  preamble to a Constitution expresses the political will 
and the purpose which the Constitution intends to promote and 
achieve. Its main function is to explain certain basic objectives 
which are necessary to be explained before the enactments in the 
Act can be understood. The preamble  is not a part of  Constitution 
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or of a law, but it serves the purpose of understanding the purpose 
and object of the Constitution  or law.  It is relevant for 
construction of statute in case  there is any ambiguity.1  It provides 
a key note to act  fixing intention of law makers  and also goal to 
be achieved by  legislature.2  It serves as an aid in construing the 
enacting parts  but can hardly be regarded  as the sole guide, for 
there may be no exact correspondence between preamble and 
enactment,  and the enactment may go beyond, or it may fall short 
of   indications that may be gathered from the preamble.    

Preamble however does not override the clear provisions of 
the Act, but is helpful for explaining an ambiguity arising in 
interpreting its provisions. It summarizes the general purpose 
behind the several provisions of the Act, but  is never regarded as a 
source of any substantive power or limitation.  The preamble of the 
Constitution usually states the general object and intention of the 
legislature in  enacting it. Enacting part is not exactly co-extensive 
with preamble.  Former, if expressed in clear and unequivocal 
terms, overrides  the later.3 

In short, the preamble contains a resile of the fact or state 
of law  for which it is proposed to legislate by the statute,  the 
object and policy of the legislation  and the evils or inconvenience 
it seeks to remedy.4   The Court may look into the object and 
policy of the Act as  raised in the preamble  when a doubt arises in 
its mind as to what interpretation ought to be placed on the 
language which is capable of bearing more than one meanings.  

While construing the enactment, the historical background 
of Kashmir, the nature of its dispute,  over all affairs of Jammu and 
Kashmir as it was, the status of Azad Kashmir  under the United 
Nations Resolutions, its  relations with Pakistan, and future status 
of Kashmir in relation to Pakistan has to  be  kept in  view. While 

1 Mst. Zainab Bibi  v.  Bilqis Bibi PLJ 1981 SC 100 
2 Nisar Ahmed   v.   The State  PLJ 1982 SC (AJK) 191 
3  State   v.   Lt. Col. (Rtd.) Munsha Khan  PLD  1984  SC  (AJK) 56 
4 Re.  Berubari Union and Exchange of Enclaves  AIR  1960  SC  845 
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construing the  enactment, the Courts cannot go  beyond the scope 
of what is visualized by the Security Council Resolutions for the 
settlement  of  the  Kashmir dispute.   

1. PREAMBLE  RELATES  TO  SEVEN POLITICAL
EVENTS
The preamble to the Azad Kashmir Constitution after 13th

amendment refers to seven political events in the background of 
which the Constitution is enacted. Every such event  has its own 
political and legal history spread over decades.  

Part one of the preamble visualizes that it is not a new 
constitutional enactment, but a  continuity of the earlier,  called 
“The Azad Jammu and Kashmir Government Act 1970”.  Some 
very important provisions of the Government Act, 1970  are 
incorporated  in the Interim Constitution Act, such as the High 
Court, its writ jurisdiction, the fundamental rights, the extent of 
authority of Azad Kashmir vis-à-vis, the responsibilities of the 
Government of Pakistan and exclusive authority of Government of 
Pakistan in relation to certain matters. It does not totally repeal, 
rather with certain modifications, re-enacts the Azad Jammu and 
Kashmir Government Act, 1970.1  Thus, if any ambiguity arises  in 
the interpretation of any of the provisions of the Act of 1974,  help 
can be sought from the Act of 1970,   as it is a successive 
legislation.  

Its second part relates to a historical fact of the disputed 
nature of the  entire State of Jammu and Kashmir, future  status of 
which is yet to be determined by its people in accordance with the 
democratic method of free and fair plebiscite to be held under the 
auspices of United Nations.  Dozens of United Nations 
Resolutions, (reproduced  in Appendixes),    commitments of 
Pakistani and Indian Governments and their leaders for resolution 
of the dispute, recognition of the disputed status of the State under 

1 Ghulam Hassan Punjabi   v.  AJ&K Legislative Assembly  PLD 1975  (AJK) 
69 
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several bilateral  agreements between India and Pakistan, Articles 
370 and 257  of the Indian and Pakistan Constitutions respectively 
etc. stand testimony to the fact that future status of the State of 
Jammu and Kashmir is yet to be determined. The full-fledged 
Constitution for the State of Jammu and Kashmir would, therefore, 
come into force only when the future status of the  entire  State is 
determined  in accordance with the wishes of the people of the 
State by the Governments of India and Pakistan.  

Third part of the preamble relates to the territories  of the 
State of Jammu and Kashmir liberated by its people and known as 
Azad Jammu and Kashmir. Till such time,  as the future status of 
the entire State is determined, the liberated territory needed to be 
regulated by an Interim constitutional arrangement.  It was to 
achieve this purpose that pending  final resolution  of the State of 
Jammu and Kashmir, the liberated part is provided with the 
constitutional machinery, so that the authorities exercising the 
powers in Azad Kashmir derive their legitimacy from the 
Constitution.   

Two new paras, four and five are added to the preamble 
through 13th Amendment of the Constitution which relate to the 
commitment and resolve of the State that “the way of life of the 
people of Azad Jammu and Kashmir shall be regulated by the Holy 
Quran and Sunnah” and secondly that “the  prime foundation of 
the State shall be the better governance, socio economic 
development, welfare of the people  and fostering the cause of 
securing self-determination under UNCIP Resolutions.”   

The resolve for the settlement of the State of Jammu and 
Kashmir under UNCIP resolutions and better  Government and 
administration of Azad Jammu and Kashmir already existed in the 
preamble, of course with brevity, which is reiterated  through new 
added paras reinforcing the commitment. However, it is actually 
the will, not the words which give life to commitment to adhere to 
the Constitution.  



The Azad Jammu & Kashmir Interim Constitution, 1974 188 

Sixth and seventh parts respectively, relate to very 
important political events of international dimension  which refer 
to the responsibilities of the Government of Pakistan under the 
UNCIP Resolutions.  

2. CRITICAL ANALYSIS

“Territories of the State of Jammu and Kashmir liberated  
by its people” finding place in the preamble , constitutionally and 
historically also include Gilgit and Baltistan as well,  but these 
have been strategically excluded from the purview of Azad Jammu 
and Kashmir and kept apart from it right from 1st November 1947, 
when they were liberated by the people of that area alone and 
entrusted to the Government of Pakistan, who formally appointed 
its representative in the area in November 1947, soon after the 
liberation of the areas, as against Azad Jammu and Kashmir which 
was liberated by its people with the help of neighbouring 
pakhtonkhawa people. The Rajas and Mirs, local rulers of small 
fiefdoms of  Gilgit-Baltistan, separately executed the instruments 
of accession in favour of Pakistan but they  are not accepted till 
date. The taking over of the administration of those areas by the 
Government of Pakistan was got ratified from the leadership of 
Azad Jammu and Kashmir on 28th of April 1949, generally called 
as Karachi Agreement, perhaps due to compulsion of UNCIP 
Resolutions which included those areas as disputed parts of the 
State of Jammu and Kashmir. 

The status of Azad Jammu and Kashmir under UNCIP 
Resolutions during transitional period of evacuation of Pakistani 
forces and holding of plebiscite will be of local authority which is 
described  by the Commission to mean “the people of Azad Jammu 
and Kashmir who shall have full political and administrative 
control over the evacuated territories under the Pakistani High 
Command.”1 But as the plebiscite is not in process, neither have 
the forces been withdrawn, hence the liberated areas have no 

1 Press Communique, 16th January Government of Pakistan. (Appendix LVII) 
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unequivocal status. Be that as it may, the Government of Pakistan 
derives its authority from the Resolutions vis-à-vis  Azad Kashmir. 
To achieve the objective of “full political and administrative 
control,” better Government and administration is sin-qua-non.  
Being within the High Command  of Pakistan, it becomes the 
responsibility of the Government  of Pakistan  to ensure it.  It is in 
discharge of that responsibility that Government of Pakistan has 
consented  to the repeal of the Government Act, 1970, and 
approved the re-enactment of the Act, in the name of Interim 
Constitution Act, 1974. 

Before the 13th Amendment of the Constitution there was 
Azad Jammu and Kashmir Council with the powers similar to the 
Parliament and Government of Pakistan, executive authority of 
which was exercised by the Prime Minister of Pakistan in the name 
of Chairman of the Azad Jammu and Kashmir Council which 
militated against the mandate of UNCIP Resolutions that Local 
Authorities i.e. Azad Jammu and Kashmir people will have 
freedom of legitimate political activities including the maintaining 
of law and order, security of these areas and full political and 
administrative control over the evacuated territory” as  visualised 
by U.N. Security Council.1  The executive authority of the Council 
was exercised by the Prime Minister of Pakistan or the bureaucracy 
of Azad Jammu and Kashmir Council, but drastic effects of their 
bad decisions were born by the Government of Azad Jammu and 
Kashmir, while the Prime Minister of Pakistan and other 
authorities were not answerable before the Legislative Assembly of 
Azad Jammu and Kashmir or the Parliament of Pakistan.  The 
object of full political and administrative control cannot be 
achieved unless the Government of Azad Jammu and Kashmir is 
internally fully autonomous, short of subjects which are of Federal 
nature, i.e. defence, foreign affairs, communication, currency and 
matters incidental and ancillary thereto and unless the people of the 
territories are given representation in the Parliament of Pakistan, 

1 See explanation to the Truce Agreement 
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CCI, IRSA, NEC, NFC (Articles 153 to 161 of Pakistan 
Constitution 1973 with amendments introduced through 18th 
amendments in the Constitution) which have  sweeping authority 
in policy and decision making regarding Kashmir, till future of the 
entire State is decided, so that maladministration or injustices 
committed by the functionaries of the Government of Pakistan are 
taken notice by the Parliament of Pakistan and Pakistani Courts as 
well. 

The U.N. Security Council or UNCIP Resolutions do not 
expressively give any power to the Government of Pakistan to give 
any Constitution or Governance Order to the local authorities or 
reserve for itself the bulk of powers akin to the Federal 
Government  and of the local nature as well.  However the words 
“evacuated territory means the area which is under the control of 
Pakistan High Command”1 give room to it, which needs to be 
constitutionalized under the Constitution of Pakistan so that the 
authority of Pakistan High Command is constitutionally 
responsible, authorized and answerable.  High Command no doubt 
means the Government of Pakistan.  Proper course would be that 
the Parliament of Pakistan may pass an Act under Article 258 of 
the Constitution for regulating the affairs of the local authorities 
i.e. Azad Jammu and Kashmir and Gilgit-Baltistan, separately but 
symmetrically, so that the arbitrariness in its executive business is 
arrested by the Parliament and Supreme Court of Pakistan. 

After 13th Amendment Act 2018 of the Constitution, the 
Administrative and financial powers of the Council have 
undergone drastic changes, which now vest in the Government. 
The Council still remains  there for the purpose of advising to the 
Government of Pakistan on federal matters. Most of the legislative 
matters vested in the Council stand transferred to the Government 
of Pakistan, except those which are left for the provinces under 
18th Amendment of the Pakistan Constitution.   

1 See explanation to the Truce Agreement 
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The entrustment of federal matters to the Government of 
Pakistan without corresponding right of representation to the 
people of Azad Jammu and Kashmir in federal structure, is in fact 
negation of good governance.   
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ARTICLE 1 
“(1) Short title and commencement, etc.- (1) 
1[This Constitution shall henceforth be known as 
the Azad Jammu and Kashmir Interim Constitution, 
1974.] 
(2) It shall come into force on the day on which the 
Azad Jammu and Kashmir Government Bill, 1974, is 
assented to, or is deemed to have been assented to, by 
the President.   
(3) This Bill shall not be presented to the President 
for assent unless it has been passed by the votes of 
not less than two-thirds of the total number of 
members of the Assembly.  
(4) The President shall assent to this Bill within 
three days after it has been presented  to him for 
assent under 2[sub-article] (2);  and, if the President 
fails to do so, he shall be deemed  to have assented to 
this Bill at the expiration of the said period.”  

[Original text of the amended article] 

[1. This Act may be called the Azad Jammu and Kashmir Interim 
Constitution Act, 1974.]  

1  Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 
2018. 
2 Ibid 
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Synopsis 

1. Critical Analysis and appreciation

COMMENTS 

This Article corresponds to Article 265 of the Constitution 
of Pakistan 1973, Articles 393 and 394 of the Constitution of India  
and section 1 of the Occupied Jammu and Kashmir Constitution, 
1957.  Clauses (1) and (2)  of  this Act also correspond to clauses 
(1) and (2) of Azad Jammu and Kashmir Government Act, 1970.  

The Bill for consideration and passage of Act 1974, was 
presented in the Azad Jammu and Kashmir Legislative Assembly 
in consequence of an agreement signed between the heads of major 
political parties of Azad  Kashmir on 10th June 1974. Its  draft was 
introduced in the Assembly on 24th August 1974 and was passed 
on the same day. The  President of Azad Jammu and Kashmir 
signed it there and then, and it immediately came into force.1    
1. CRITICAL ANALYSIS AND APPRECIATION

Unlike regular Constitutions of the world , which are made
and enforced by the constituent assembly specially elected for the 
purpose, the text of the section is very much clear to grasp that this 
Act is imposed, so much so, that even President’s free assent is 
made irrelevant  under clause 4. The balance of power is 
irrationally tilted towards Government of Pakistan. It is in this 
background that no political party was satisfied with it, but 
surprisingly when in power, no political party dared to set it right 
as its existence depended upon the authority which has enforced 
the Act and its interests converge with the dominant party, despite 
bragging very high in their election manifestos to amend the Act 

1 Justice Saraf, Kashmiris Fight for Freedom, Vol. II  P/1373 
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once in power. All Jammu and Kashmir Muslim Conference, 
which has remained most critical to the Act, which was got 
enforced by its rival  political party  i.e. Pakistan Peoples Party and 
remained in  the Government for more than  two decades, never 
ever talked of the amendment when in power, rather defended it 
tooth and nail.  

The credit is due to the Muslim League Government in 
Azad Jammu and Kashmir and Pakistan, headed by Raja Farooq 
Haider Khan and Mr. Shahid Khaqan Abbasi, respectively, who 
made the 13th Amendment in the Constitution possible devolving 
substantial administrative and financial powers to Government 
from the Council, fulfilling their commitments made in their 
manifestos to empower the Azad Kashmir and Gilgit Baltistan, 
which is simultaneously done.  The reforms are made forty four 
years  after the enforcement of Constitution Act, it is a big land 
mark.  

Another distinguishing feature of 13th Amendment is that 
the word “Act” is deleted, the words “Sections” and Sub-sections” 
are substituted by the words “Article” and “Sub-Article.” It will 
now be called Interim Constitution. By deleting the “Act” primacy 
is attached to the Constitution as grund norm. Substitution of 
“Article” and “Sub-Article” are juristic expressions of every grund 
norm distinguishing it from the ordinary laws. 

After 18th Amendment in the Constitution of Pakistan, 
there was no reason not to redesign this Constitution on that 
pattern and empower Azad Jammu and Kashmir like other 
provinces of Pakistan, if not more  as it deserves being so called 
“Base Camp” and a “Local Authority” under UNCIP Resolutions. 
Government of Pakistan should watch its interests, not the interests 
of  party in Government in Azad Jammu and Kashmir, as its 
position is internationally maligned by the opposition political 
parties, particularly Nationalist parties on this score, thereby 
affecting the security of the State . 



The Azad Jammu & Kashmir Interim Constitution, 1974 195 

ARTICLE 2 
1[Definitions (1)  In the Constitution, unless there is 
anything repugnant in the subject or context,- 
‘Agricultural income’   means  agricultural income 
as defined for the purposes  of the law relating to 
income-tax; 
‘Assembly’ means the Legislative Assembly of Azad 
Jammu and Kashmir;  
‘Azad Jammu and Kashmir’  means the territories 
of the State of Jammu and Kashmir which have been 
liberated by the people of that State  and  are for the 
time being under the administration of Government 
and such other territories as may hereafter come 
under its administration;  
‘Corporation Tax’   means  any tax on income that 
is payable by companies and in respect of which the 
following conditions apply:-  
i) The tax is not chargeable in respect of

agricultural income;
ii) no deduction in respect of the tax paid by

companies is, by any  law which may apply to
the tax, authorised to be made from dividends
payable by the companies  to individuals;

1  Substituted by (1st Amendment) Act , 1975. 
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iii) no provision exists for taking the tax  so paid
into account in computing for the purposes of
income-tax the total income of individuals
receiving such dividends, or in computing the
income-tax payable by, or refundable to, such
individuals;

‘Council’  means the Azad Jammu and Kashmir 
Council constituted under the Constitution;  
‘Financial year’  means the  year commencing on 
the first day of July and ending on the thirtieth day 
of June;  
‘Government’ means the Azad Government of the 
State of Jammu and Kashmir;  

1[‘Joint Sitting’   [Omitted]  

‘Judge’ in relation to the Supreme Court of Azad 
Jammu and Kashmir  or the High Court, includes the 
Chief Justice of the Supreme Court of Azad Jammu 
and Kashmir or, as the case may be, High Court and 
also includes an 2[ad-hoc Judge of the Supreme Court 
and] Additional  Judge of the High Court;  

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
2 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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1[‘Muslim’  means a person, who believes in the 
unity and oneness of Almighty Allah, in the absolute 
and unqualified finality of the Prophethood of 
Muhammad (Peace be Upon Him), the last of the 
Prophets, and does not believe in, or recognize as a 
Prophet or religious reformer,  any person who 
claimed or claims to be a Prophet, in any sense of the 
word or of any description whatsoever, after 
Muhammad (Peace Be Upon Him);” 
‘Non-Muslim’  means a person, who is not a Muslim 
and includes a person  belonging to the Christian, 
Jew, Hindu, Sikh, Budhist or Parsi community, a 
person of the Quadiani group or the Lahori group 
(who call themselves ‘Ahmadis’ or by any other 
name),  or a Bahai, or any person who does not fulfill 
the requirements of a Muslim;] 
‘Person’  includes any body politic or corporate; 
‘President’ means the President of Azad Jammu and 
Kashmir and includes a person for the time being 
acting as, or performing the functions of  the 
President of Azad Jammu and Kashmir;    
‘Prescribed’  means prescribed by law or rules made 
thereunder;  

1 Substituted by the (Twelfth Amendment) Act, 2018. 
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‘Property’ includes any right, title or interest in 
property, movable or immovable, and any means and 
instruments of production;  
‘Remuneration’  includes salary and pension; 
‘Service of Azad Jammu and Kashmir’  means  
any service,  post or office in connection with the 
affairs of Azad Jammu and Kashmir,  including the 
Council, but does not include service as Chairman of 
the  Council, President, Speaker, Deputy Speaker, 
Prime Minister,  Minister, Federal Minister in-charge  
of the Council Secretariat 1[……], 2[Parliamentary 
Secretary, Advisor to the Prime Minister]  or a 
member of the Assembly or member of the  Council;  
‘Speaker’ means  Speaker of the Assembly and 
includes any person acting as the Speaker of the 
Assembly; 
‘State property’   means any movable or immovable 
property as belonged to the State  of Jammu and 
Kashmir or its former Ruler or a Raja and is within 
the territories of Pakistan;  
‘State Subject’  means a person for the time being 
residing in Azad Jammu and Kashmir or Pakistan 
who is a State Subject,  as defined in the late 
Government of the State of Jammu and Kashmir 

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
2 Inserted by (10th Amendment) Act XX of 1993. 
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Notification No. I-L/84, dated the 20th April 1927, as 
amended from time to time;  
‘Taxation’ means the imposition of any tax or duty, 
whether general, local or special and ‘tax’  shall be 
construed accordingly;  
‘Tax on income’   includes a tax in the nature of an 
excess  profits tax or a business profits tax.  
1[(2) In the Constitution, Act of the Assembly, shall 
include an Ordinance promulgated under sub-article 
(1) of Article 41.] 
2[(3)  Omitted.] 

[Original text of the amended article] 

“Joint Sitting” 

[Joint Sitting  means a Joint Sitting of the Assembly, 3[the 
Federal Minister in-charge of the Council Secretariat  and the 
elected members  of the Council];  

“Muslim” 

‘Muslim’   means a person who believes in the Unity and 
oneness of Almighty Allah,  His angels, the Books of Allah, the 
Holy Quran being the last of them, His Prophets,  the absolute 
finality of the Prophet-hood of Muhammad (peace be upon him), 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
2 Omitted by the (Twelfth Amendment) Act, 2018.   
3 Inserted by (2nd Amendment) Act, 1976. 
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the day of Judgment,  and all the requirements and teachings of 
the Holy Quran and Sunnah;]    

“Tax on Income” 

[(2) In this Act, ‘Act of the Assembly, or ‘Act of the Council’ 
shall include an Ordinance promulgated by the President under 
sub-section (1)  of Section 41,  or as the case may be, under sub-
section (4)  of that Section.]   
1[(3) A person who does not believe in the absolute and 
unqualified finality of the Prophet-hood of Muhammad (peace be 
upon him)  the  last  of  the Prophets or claims to be prophet, in 
any  sense  of  the  word  or  of any description whatsoever, after 
Muhammad (peace be upon him),  or recognizes such a claimant 
as a prophet or a religious reformer, is not a Muslim for the 
purposes of  this Act or law.]  

Synopsis 

1. Definitions
2. Assembly
3. 
i) 

Azad Jammu and Kashmir  
Azad Jammu and Kashmir and Northern Area 

ii) Azad Kashmir vis-à-vis United Nation
Resolutions

iii) Azad Kashmir vis-a-vis Pakistan
iv) Azad Kashmir vis-à-vis Constitution  of

Pakistan
v) Azad Kashmir vis-à-vis  Occupied Jammu &

Kashmir
4. Council

1 Added by (3rd Amendment) Act, 1976. 
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5. Joint Sitting
i) Functions   of  Joint  Sitting
6 Judge 
7 Muslim 

Non-Muslim 
8 Person   
9 President 
10 Prescribed 
11. Service of Azad Jammu and Kashmir
12. State Property
13. State Subject
i) Position  of State Subjects  in Occupied Kashmir
ii) Position of State Subjects in Azad Kashmir and

those living in Pakistan
iii) State Subject  vis-à-vis  Domicile
iv) Position of State Subject woman after marriage

and  vice-versa
v) State Subjects  traveling on Indian and Pakistani

Passports
14. Ordinance

COMMENTS 

1. [DEFINITIONS]
This Article corresponds to Article 260  of the Constitution

of Pakistan 1973, Article 366 of the Constitution of India  and 
section 2 of the Occupied Jammu and Kashmir Constitution, 1957. 
A few of the definitions in this section also correspond to section 2 
of the Azad Jammu and Kashmir Government Act, 1970.  
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Except a few,  most of the definitions given  in the  above 
section are introduced by the First Amendment Act of the 
Constitution, in 1975.   

The definition is in fact the interpretation clause of the 
Constitution. All the terms used in the Constitution carry meaning 
as defined in the definition clause,  unless  the language of the 
Article in which term is  used is susceptible  to some other 
meaning,  in which case it shall be interpreted  in a way that it 
carries sense and avoids the hardship.   

The object of interpretation being to find out the intention 
of the law-makers, the foremost way of discovering such intention 
is to  look at the words employed for conveying that intention.  A 
Court’s first duty is to  maintain it in letter and spirit  to suppress 
the mischief and  advance the remedy. The Courts should  lean 
against authoritarian assumption of power,  unless  irreconcilably 
unavoidable.1  

The legislation expresses its intention more thoroughly in 
different definition clauses when it takes upon itself to define 
certain terms and expressions. In such a case, the definition 
correctly  determines  the  connotation of the  phrase  or the term 
and in case there is any doubt arising from the definition itself, the 
definition is to be interpreted in a sense   appropriate  to the term or 
the phrase definite to the general purpose of the Act.2   

The definition clause in a statute has the effect of a 
declaratory provision. The object of incorporating a definition 
clause or section in a statute is generally  to declare what certain 
words or expressions used in that statute  shall mean. The 
definition thus, is  a rule of  declaratory character and normally 
applies to all cases which come within its ambit whatever might 
have been the position before.  

1 Ghulam Hussain Punjabi   v.  Government of AJ&K    PLD 1975 AJK 81 
2 Ghulam Hassan Punjabi   v.  AJ&K Legislative Assembly  PLD 1975  (AJK)  69 
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Moreover, definition in an enactment is provided for the 
purpose of shortening words to be used in the enactment for the 
purpose of avoiding repetition. A word used in a statute shall have 
the same meaning wherever used as  ascribed to it in the definition 
clause and no other meaning can be given to it.1  It sometimes so 
happens,  that the same word may give different meanings in 
different sections.  In such a case the word shall take  its colour 
from the language and context  of the section. Courts while 
construing a statute, cannot go into the political philosophy or the 
background of the legislation when the intention of  the legislature 
is clear from the very provisions of the statute itself.2      

2. [ASSEMBLY]
The composition, qualification and disqualification of its

Members, vacation of the seat in the Assembly, right to address 
and take part in the proceedings of the Assembly, meeting of the 
Assembly, its dissolution, quorum, restriction in and discussion in 
Assembly, its Committees and powers are laid down in  detail  in 
Articles 22, 24, 25, 26, 27, 28, 30, 30-A, 30-B, 30-C and 31 of this 
Constitution. The corresponding provisions relating to Assembly in 
the Government Act 1970, were sections 14, 15, 16, 17 and 19. 
Except the number of Members of the Assembly having been 
raised, rest of the provisions of this Constitution are almost 
identical to the Government Act, 1970.  The present Assembly is 
thus a  continuation of the earlier one.  Inspite of the repeal of the 
Government Act, 1970, the Legislative Assembly created under 
that Act was very much like the Legislative Assembly created 
under Article 22 of the present Constitution. Thus, no exception 
can be taken to any law with respect to its validity if it is passed by 
Assembly constituted under the Act of 1970, inspite of the 
enforcement of Act of 1974.3   

1 President’s Reference No. 3 of 1977 decided  on 13.9.1977  NLR  1980  SC 
Journal 135 
2 Muhammad Latif Khan  v.   Lal Khan  PLD 1979 SC (AJK) 123 
3 Ghulam Hassan Punjabi  v.  AJ&K Legislative Assembly PLD 1975 AJK 69 
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3. [AZAD JAMMU AND KASHMIR] 

i) AZAD JAMMU & KASHMIR — NORTHERN AREA  

 The State of Jammu and Kashmir is a conglomerate  of 
territories irrespective of the fact as to under whose administration 
or control different parts of the State are functioning.  However, 
for the purpose of this Constitution, the territories of the State 
which are liberated by its people from the yoke of former Dogra 
Regime and are within the authority of the high command of 
Pakistan, are named as Azad Jammu and Kashmir.  
  Although the Northern Area of the State of Jammu and 
Kashmir is also a part of the State of Jammu and Kashmir and  is 
liberated by its people, yet it does not fall within the definition of 
Azad Jammu and Kashmir. For the purpose of political and 
administrative convenience, its administration is taken over by the 
Government of Pakistan in November 1947, when these areas were 
liberated from dogra army and administered through its appointed 
representative . The Government of Azad Jammu and Kashmir and 
its political leadership was formally made to consent to the taking 
over of  the administration of these areas under the agreement 
known as Karachi Agreement of 1949.    

 Northern  Area was a part and parcel of Jammu and 
Kashmir State before 14th August 1947 and continue so, but is not 
part of Azad Jammu and Kashmir for the purpose of Interim 
Constitution Act.1 The definition of Azad Jammu and Kashmir 
also  excludes  the  Northern  Area  from  its ambit, as only “the 
territories which for the time being are under the administration of 
Government”, are included in Azad Jammu and Kashmir.   
 Northern Area consisted of different territories  ruled by 
separate rulers  and jagirdars, such as, Gilgit, Hunza,  Nagar, 
Poonyal, Yasin,  Baltistan etc.  Almost all  local rulers acceded to 

1 Federation of Pakistan   v.  Malik Muhammad Miskeen and others   1995  SCR  
43 
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Pakistan immediately  after its creation. However,   to keep the 
State of Jammu and Kashmir intact as it was, the accession 
documents are not acted upon with the same spirit as accession of 
other territories  is acted upon. However it requires  just a formal 
declaration as the areas are informally  assimilated  in Pakistan.    

A room is left for inclusion in its definition those territories 
as well, which may come under its control from time to time.  The 
territories of the State which were in the Indian occupation and 
liberated  from their control in consequence of 1971 War, became 
the part of  Azad Kashmir territory  after Simla Agreement of 
1971.  No constitutional amendment was required for that purpose 
as they automatically became part of the liberated territory.  

ii) AZAD KASHMIR VIS-À-VIS U.N. RESOLUTIONS

Azad Jammu and Kashmir is termed as “evacuated 
territory” under the control and command of the Government of 
Pakistan under the U.N.C.I.P. Resolutions.  The legitimacy of its 
control is accepted by the United Nations Security Council to 
which India and Pakistan are signatories.   

Different words are used in the United Nations Resolutions 
in relation to Kashmir and Azad Kashmir and its political position. 
The words so used are defined by clarifications given orally and in 
writing, by the United Nations Representatives from time to time.   

Azad Jammu and Kashmir is described as “evacuated 
territory under Pakistan High Command”. Government of Azad 
Jammu and Kashmir is described as “Local Authority”, without 
granting recognition to it, but with “full political and 
administrative control.” The existence of Azad Kashmir Movement 
is accepted but respect for the sovereignty of the State of Jammu 
and Kashmir is also emphasized.1 

1 Government of Pakistan Press Communique 16th January, 1949 
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Clarifications in Writing 
“(3) In connection with paragraph A-3 of Part II  of the 
Resolution the term ‘evacuated  territory’  refers to those territories 
in the State of Jammu and Kashmir which are at present under the 
effective control of  Pakistan High Command, it being understood 
that the population of these territories will have freedom of 
legitimate political activity”1  

“(4) The existence of the Azad Kashmir movement has  not 
been ignored by the  Commission, consideration thereof appearing 
in Part-II, A-3  of its Resolution of 13th August”2  

Clarification Given  Orally 
The term “evacuated territory”  means the area which is 

under the control of the Pakistan  High Command, including for 
this purpose the Pakistan Army, the Azad Kashmir  Forces, and 
tribesmen.3  

By “local authorities” we mean the Azad Kashmir  people, 
though we cannot grant recognition  to the Azad Kashmir 
Government.4  

Subject to the Commission’s  ‘surveillance’,  the ‘local 
authorities’   will have full political and administrative control, and 
will be responsible for the maintenance of law and order and 
security. Neither the Indian Govt. nor the Maharaja’s Govt. at 
Srinagar will be permitted to send any military  or civil officials to 
the evacuated area.5   

As regards the term ‘surveillance’,  we have used it 
deliberately in the absence of a better word. It does not mean 
actual control or supervision. All that  we are anxious for is  to 

1 Commission’s letter of 3rd September, 1948 
2 Paragraph 2(a) of Commission’s  letter dated 19th September, 1948 
3 Mr. Korbel at meeting held on 2nd September, 1948 
4 Mr. Korbel at meeting held on 2nd September, 1948 
5 Mr. Korbel at meeting held  on 31st August, 1948 
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appoint neutral Observers to see that the local authorities carry  out 
the truce agreement. If the local  authorities do anything against the 
spirit of the truce proposal,  the Observers  will report the matter to 
the Commission, which will then endeavour to have  it  set right. 
No interference with the local administration is intended.1   

…………    ……….     ……….     ………….     ………… 
We have  gone as far as we could to meet the point of view 

of the Azad Kashmir people. We  have tried to deal with the de 
facto situation.  But  we cannot lose sight of the fact that the State 
of Jammu and Kashmir  still exists as a legal entity. We have to 
respect  its sovereignty.”2  

Viewed in the light of spirit of UNCIP declarations, the 
governance of Azad Jammu and Kashmir is derogatory to it as it is 
devoid of “ Full political and administrative control” of the area.  

iii) AJ&K VIS-A-VIS PAKISTAN

FACTUAL & CRITICAL  ANALYSIS 

Azad Jammu and Kashmir and Northern areas  are not 
included in the provinces of Pakistan under Article 1  of the 
Constitution of Pakistan 1973,  neither is there any mention of 
these areas by name.  However, clause (d)  of sub-article (2) 
describes the other territories of Pakistan as;  

“Such State and territories as are or may be included in 
Pakistan, whether by accession or otherwise” 

Azad Jammu and Kashmir and Northern areas are neither  a 
province of Pakistan,  nor are they part of any province, but they 
are  “territories otherwise included in Pakistan under the United 
Nations mandate, ceasefire agreement of 1949, simla agreement 

1 Mr. Korbel at meeting held on 2nd September, 1948 
2 Mr. Korbel at meeting held on 2nd September, 1948 
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and other agreements between India” Hence these are territories of 
Pakistan for all practical purposes.  

Repelling the argument  that  policy issued by the State 
Bank of  Pakistan  does not apply to Azad Jammu and Kashmir 
unless adapted by the Azad Jammu and Kashmir Council  as the 
State Bank is a Foreign Bank, it was held  that “Azad Kashmir is a 
territory included in Pakistan  in view of Article 1(2)(d)  of the 
Constitution of Pakistan, 1973.  It cannot be said that the State 
Bank is a  Foreign Bank  or that the Azad Kashmir is a Foreign 
Territory  for Pakistan  & vice-versa.1      

Practical and sustained relationship with Pakistan spread 
over five decades have made Azad Jammu and Kashmir a de facto 
unit of Pakistan at par  with other  dejure and Constitutional parts 
of Pakistan. Azad Kashmir is integrated with Pakistan in 
administrative, social, cultural and economic affairs without 
prejudice to its recognized position under U.N. Security Council 
Resolutions, so that it does not lack behind in the national 
development programmes. It does not have nation State identity 
under International Law, but  Pakistan and Azad Jammu and 
Kashmir are so interlinked and integrated that the High Court and 
the Supreme Court of Azad Kashmir exercise jurisdiction over 
actions of functionaries of Government of Pakistan. Hence, Azad 
Jammu and Kashmir or Pakistan, as the case may be, cannot be 
said to be foreign territory for each other.2  A writ would be 
competent against the Federation of Pakistan, if  the matter falls 
within the ambit of Article 44  of the Interim Constitution Act, 
1974, if  an act or  omission  is committed while performing the 
functions in connection with the affairs of Azad Jammu and 
Kashmir. 

The Government of Pakistan has de-jure sovereignty over 
the area in view of the United Nations Resolutions. Under Simla 

1 Genuine Rights Commission v. Federal Govt. through Chief Secretary 
Islamabad & others, PLD 2006 AJK 1 
2 Amin Spinning Mills Ltd.  v.  National Bank of Pakistan PLJ 1999  AJK 1 
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Agreement of 1971 the Government of  India  is  “obliged to 
respect  the line of control.”  Consequently,  the  de-jure 
sovereignty of the Government of Pakistan over the areas of the 
State across the line of control in Pakistan, has to be respected. 
Hence under all cannons of International and Municipal Laws, 
these areas are the territories of Pakistan notwithstanding the fact 
that these are not mentioned by name in Article 1 of the 
Constitution of Pakistan.   

Government of Pakistan having full legislative and 
executive control over the subjects in Schedule Three executing its 
policies in Azad Jammu and Kashmir through highly placed 
bureaucracy appointed directly by the Government of Pakistan and 
paid by it, yielding all the powers of administration, finance and 
development, leave no doubt that Azad Jammu and Kashmir is a  
territory/part of Pakistan.   

A territory which is defended and administered by a 
sovereign country is either its part or colony.  Given the 
constitutional and practical arrangement, Azad Jammu and 
Kashmir has to be accepted as a part of Pakistan, not the colony, 
and  people of the State aspire to be treated equal to a province 
with constitutional rights without making it a province till Kashmir 
issue is finally resolved.  

Chief Executive of Pakistan is Chairman and five members 
of the Parliament of Pakistan (usually Federal Ministers) as 
members of Azad Jammu and Kashmir Council, without being 
under Oath of the Azad Jammu and Kashmir Constitution. The 
President, Prime Minister and the Members of Azad Jammu and 
Kashmir Assembly take Oath under the Constitution “to remain 
loyal to the country”, which means Pakistan “and no person or 
political party can question the ideology of State’s accession to 
Pakistan”. Azad Jammu and Kashmir Assembly and the Council 
are debarred from making any law relating to defence, foreign 
affairs including foreign trade and aid, currency or coin, which vest 
in the Government of Pakistan. The Government of Pakistan can 
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take any action in relation to the above referred subjects under 
Article 56 of Azad Jammu and Kashmir Constitution, including 
dismissal of Azad Jammu and Kashmir Assembly and Government 
as was done to Sardar Muhammad Ibrahim Khan, President of 
Azad Jammu and Kashmir in 1977 and to Raja Mumtaz Hussain 
Rathore, Prime Minister of Azad Jammu and Kashmir in 1990. The 
Azad Jammu and Kashmir Council and the Azad Jammu and 
Kashmir Government are the attached divisions of the Ministry of 
Kashmir Affairs under Rule 19, Schedule II of the Government of 
Pakistan Rules of Business, 1973. The State Subjects hold 
Pakistani passport with Pakistani nationality and CNIC 
(Computerised National Identity Card) issued by NADRA 
(National Data Base and Registration Authority). Clause (1)(f) of 
Article 63 of the Constitution of Pakistan, expressly admits State 
Subjects as the citizens of Pakistan. The Chief Justice of Pakistan 
is appointed as the Chairman of arbitration in case any dispute 
arises between Azad Jammu and Kashmir Government and 
WAPDA, in connection with Mangla Dam. All notifications issued 
by the Government of Pakistan in relation to the provinces of 
Pakistan are directed to Azad Jammu and Kashmir as well and the 
Government of Azad Jammu and Kashmir is bound to  carry them 
out as other provinces. This is not less  than that which is 
applicable to other provinces and administrative units of Pakistan 
where the Government of Pakistan is answerable in the Parliament 
and the Supreme Court of Pakistan, but not in case of Azad Jammu 
and Kashmir.  Hence, Azad Jammu and Kashmir is a part of 
territory of Pakistan and to be made a Federal unit till future 
dispensation of entire State of Jammu and Kashmir takes place 
under UNCIP Resolutions. 

The Government of Pakistan, in view of above authority 
has assimilated Azad Jammu and Kashmir  as akin to a province 
under two successive Notifications D.O.No.8/9/70-Coord.I  dated 
11th  May 1971 and No. 6/7/88-GC  dated  6th June 1988,1 for the 

1 Appendix  LVIII & LIX 
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purpose of development etc. In view of these public notifications 
and declarations, the  territory  of  Azad  Jammu  and  Kashmir  is 
a part of the territory of  Pakistan. The Notification dated 11th May 
19711  is made a part of Constitution under sub-article 4 of Article 
19 of the 13th Amendment of 2018 of the Constitution which will 
serve as a guiding principle for future relationship, but it has to be 
given a place in the Constitution and Rules of  Business of 
Pakistan, to make it meaningful. This  view is based on the 
principle of law laid down in  N. Masthan Sahib  v. Chief
Commissioner Pondicherry and another 2   wherein  the 
Government of India based its claim on the territory of 
Pondicherry,  which was a former  French settlement on the ground  
that Government of India  has been exercising full jurisdiction over 
Pondicherry  in executive, legislative and judicial matters and the 
Government of France has not exercised any executive, legislative 
or judicial authority  and that the jurisdiction  of the Government 
of India over  the territory  extends to making all arrangements for 
its civil administration under the Foreign Jurisdiction Act, 1947. 
The Government of Pakistan in similar manner is exercising  full 
sovereign control over the territories of Azad Jammu  and Kashmir 
and Northern Areas after their assimilation in Pakistan in 1947, 
the Cease-Fire Agreement  of 1949,  UNCIP Resolutions,  and 
other bilateral agreements between the two countries.  

In view of above notifications and practical position, Azad 
Jammu and Kashmir is subjected to all the obligations and 
liabilities of a province or a Federal unit, but not entitled to any 
right like other provinces such as; 

i) It is not accepted as a Stake Holder in National
Finance Commission, Council of Common Interest, 
National Economic Council and Indus River System 
Authority,  whereas it pays all Federal taxes and custom 

1 Appendix LVIII 
2 AIR 1962  SC  797 



The Azad Jammu & Kashmir Interim Constitution, 1974 212 

duty on goods imported in or exported from Azad Jammu 
and Kashmir or purchased from Pakistani markets;  
ii) All the water resources spring out and flow through
it, but permission for their use is taken from the provinces 
who alone are members of IRSA; 

iii) Even minimal benefit in real terms is not given to
Azad Jammu and Kashmir on about 30% of the foreign 
exchange remittances by the overseas Kashmiris; 
iv) All receipts by way of licensing fee, taxes etc. on
telecommunication companies etc., saving on consolidated 
funds and profits thereon are not exhibited and remitted to 
Azad Jammu and Kashmir Consolidated Fund; 
v) All Kashmir property worth Billions of rupees,
fetching millions of annual rent, profits and other benefits 
around Pakistan, particularly in Punjab, goes unaccounted 
since creation of Pakistan and it is usurped under the guise 
of unconstitutional law known as Jammu and Kashmir 
(Administration of Property) Act, 1961 by the Government 
of Pakistan, which needs to be repealed and property 
reverted to Azad Jammu and Kashmir Government; 
vi) Net-hydel profit on hydel generation, particularly
Mangla Dam and hydel projects in Gilgit-Baltistan which is 
accepted  and paid to other provinces is denied to Azad 
Jammu and Kashmir and Gilgit-Baltistan; 

The above, besides many other sources of income 
otherwise accruing and emanating from or of exclusive domain of 
State are surreptitiously and on different pretexts drifted from the 
legitimate sources of income of Azad Jammu and Kashmir.  The 
Azad Jammu and Kashmir people termed as local authority are 
guaranteed “freedom of full political and administrative control 
over the territory under the UNCIP Resolutions”, are deprived of 
all its known sources of income and receipts, which militates 
against the resolutions and the authority of the self-rule. After 13th 
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Amendment tax collecting power within Azad Jammu and 
Kashmir is given to Azad Kashmir Government, except on 
corporations owned by the Government of Pakistan exclusively. 
This distinguishes the Azad Jammu and Kashmir from the rest of 
Pakistan provinces and also from the State of Jammu & Kashmir 
under Indian control.   

This system needs reconsideration through 
constitutionalisation by making Azad Jammu and Kashmir and 
Gilgit-Baltistan empowered like other provinces of Pakistan by 
giving them representation in all policy, decision and executing 
institutions with  similar powers, rights and  resources treating 
them as special territories of Pakistan equal to other provinces 
subject to final determination of the status of the State as 
guaranteed by Article 257 of the Constitution of Pakistan. 

The Supreme Court of Pakistan has erroneously held in the 
case reported as Messrs  Master Foam (Pvt.) Ltd.  v. Government 
of Pakistan,1 that territory of Azad Jammu and Kashmir is not a 
part of Pakistan by placing reliance  on Noor Hussain  v. State,2 
although  it was in relation to Occupied Kashmir not Azad Jammu 
and Kashmir. I respectfully differ  with this view in view of above 
discussed constitutional position. Azad Jammu and Kashmir and 
Northern Areas are  of identical constitutional and political 
position and both are otherwise included in Pakistan under Article 
1(2) (d) of the Constitution of Pakistan. This constitutional aspect 
is not considered by the Supreme Court of Pakistan. This view, 
therefore, requires review by the Supreme Court.    

1 Messrs  Master Foam (Pvt.) Ltd.    v.   Government of Pakistan PLD 2005 SC 
373 
2 Noor Hussain v. State PLD 1966 SC 88. 
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iv) AJ&K VIS-À-VIS CONSTITUTION  OF  PAKISTAN.

As far the Pakistan Constitution vis-à-vis  Azad Jammu and
Kashmir or the State of Jammu and Kashmir is concerned, it 
contains Article 257 which is as follows:- 

“257. Provisions relating to the State of Jammu and 
Kashmir. – When the people of the State of Jammu and 
Kashmir  decide to accede to Pakistan,  the relationship 
between Pakistan and the State shall be determined in 
accordance with the wishes of the people of that State.” 

It visualises a futuristic commitment of Pakistan in case the people 
of the State decide to accede to Pakistan in future.  

No part of the Pakistan Constitution  is applicable  to Azad 
Jammu and Kashmir. However the responsibilities which devolve 
on the Government of Pakistan under the United Nations Security 
Council Resolutions, are specifically mentioned in Article 31(3) of 
our Constitution, rest are entrusted to it indirectly through Council. 
All the subjects relating to the matters  mentioned in the above 
sub-article are out of the purview  of the legislative and executive 
competence of the Azad Jammu and Kashmir. Rest of the matters 
vest in Azad Kashmir, regulated by the Azad Jammu and Kashmir 
Council and the Azad Jammu and Kashmir Government as per 
scheme of the Constitution. 

Although Azad Jammu and Kashmir and Gilgit-Baltistan 
are not specifically mentioned in Article 1 of the Constitution of 
Pakistan but the words “States and territories otherwise included in 
Pakistan”, finding place in Article 1(2)(d) of the Constitution of 
Pakistan, refer to the territories of Azad Jammu and Kashmir and 
Gilgit-Baltistan, which are “otherwise included in Pakistan” under 
the authority of U.N. Security Council Resolutions.1  If these 
territories are excluded from the definition and treated as foreign 
territories, it would legitimise the Indian claim that entire State has 
acceded to India. 

1 See PLD2006 AJ&K 1 
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    The words in Article 257   “..…. Relationship between 
Pakistan and that State shall be determined in accordance with the 
wishes of the people of the State”  are comprehensive enough to 
include federational, confederational, accessional or integrational 
relationship, so as to accommodate the aspirations of all schools of 
thoughts of the people of Jammu and Kashmir.  
v) AJ&K VIS-À-VIS  OCCUPIED JAMMU & KASHMIR

As said above, Azad Kashmir and  Northern areas are part
of Jammu and Kashmir State, which in other words means that all 
the units  of the State of Jammu and Kashmir, whether occupied by 
India,   and those, which are liberated, and are in the control of 
Pakistan or China , are the part and parcel  of each other.  

Before liberation of Azad Kashmir, entire State was 
governed by the State Constitution  of 1939. Azad Kashmir is now 
governed by this Constitution, while the occupied part of Kashmir 
is governed by the Constitution of 1957 besides the Constitution of 
India. Except those provisions of Indian Constitution which are 
made applicable under the authority of the occupied Jammu and 
Kashmir Constitution, the occupied State has enacted its own 
Constitution in 1957.  

The State of Jammu and Kashmir was defined  under  
clause (f)  of section 3 of the Jammu and Kashmir Constitution 
1939  as:- 

“The State means the State of Jammu and Kashmir.” 
It is defined under section 4 of the Occupied Jammu and Kashmir 
Constitution, 1957 as :-  

“The territory of the State shall comprise all the territories 
which on the 15th day of August, 1947, were under the 
sovereignty  or suzerainty  of the Ruler of the State.”  

The State of Jammu and Kashmir is defined in Item No.15  of First 
Schedule of the Indian Constitution  as:- 
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“The territories which immediately before the 
commencement of this Constitution  were comprised  in the 
Indian State of Jammu and Kashmir.”   

This provision of the Indian Constitution along with Article 370 
thereof was made applicable to the State of Jammu and Kashmir  
right in 1950, when the Indian Constitution was enacted and 
enforced   in India.  The Azad Jammu and Kashmir and Gilgit-
Baltistan were not part of the State then,  as they were liberated 
from  rest of the State under Indian control and formed their own 
Government. This definition is very intelligently framed so as to 
leave room open for any bargain with Pakistan which will not 
involve the amendment of the Indian Constitution to secede the 
territory, but State Constitution will only require amendment, 
which is not a hard task.  

Under Articles 1 to 3  and Schedule-I of the Indian 
Constitution, it is the sole prerogative  of the Parliament of India to 
define the territories of India, admit into Union or establish new 
States or  to increase or diminish  the area of any State, alter the 
boundaries  or the name of any State,  or form a new State by 
separation of territories from any State or by uniting two or more 
States or  parts of two States.  

The definition of the territory of the State of Jammu and 
Kashmir  made under section 4 of the Constitution of  Occupied 
Jammu and Kashmir  is, therefore, derogatory to Articles  1 to 3  of 
the Constitution of India which were enforced  in occupied State of 
Jammu and Kashmir before the enactment of the Occupied 
Jammu and Kashmir Constitution in 1957. The provisions in the 
State Constitution are simply a political gimmicking to achieve the 
object discussed above. 

A  bare  reading of the definition of the State of Jammu and 
Kashmir provided under Item 15  of  Schedule I  of the 
Constitution of India makes it clear that it comprises only those 
territories  of the State of Jammu and Kashmir which are under 
“Indian Occupation”, not the territories which had ceased to be the 
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part of the territory of Jammu and Kashmir  “comprised” in the 
Occupied Jammu and Kashmir  and, which had formed a 
Government of their own as a protectorate  of the State of Pakistan, 
before the  “commencement”  of the Constitution of India  in 1950. 

If the myth of accession  of the State by Maharaja to the 
Union of India is accepted for the sake of argument, the definition 
of the State provided by the Indian Constitution would override the 
definition of the State given in the Occupied Jammu and Kashmir 
Constitution.  

The myth of accession  is discussed in detail in the relevant 
chapter.  

4. [COUNCIL]

The Interim Constitution, 1974 had created a new
legislative and executive forum for Azad Kashmir, in addition to 
the Assembly and the Government of Azad Jammu and Kashmir, 
namely Azad Jammu and Kashmir Council.   

Under the scheme of the Constitution, all the powers which 
earlier vested in the Azad Jammu and Kashmir  Government were 
divided between the Azad Jammu and Kashmir Government and 
the Azad Jammu and Kashmir Council.  It par-took the status of an 
authority equal to the Central Government or Federal Government 
for Azad Jammu and Kashmir. 

Under 13th Amendment of the Constitution the Council is 
left with the advisory role only  in respect of matters and subjects 
referred in sub-articles (3) & (4) of Article 31. Its executive 
authority is transferred to the Government, while  legislative 
powers are devolved to the Azad Jammu and Kashmir Assembly 
and Government of Pakistan on the pattern of 18th Amendment of 
Constitution of Pakistan. The members of Council shall continue 
for advisory role. The Chairman alone (the Prime Minister of 
Pakistan) shall have executive functions in relation to some 
matters.   
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5. [JOINT SITTING]

This provision stands omitted under 13th Amendment of the
Constitution, 2018. When the Members of the Legislative 
Assembly and the elected Members of the Council held a joint 
meeting for conducting any business authorised by the Constitution 
or rules, it was called  the Joint Sitting.  It was akin to Joint 
Session of Parliament under Pakistan or Indian Constitutions. The 
Federal Minister who was incharge of Council Secretariat under 
sub-section (7) of section 21, was a Member of the Joint Sitting 
and had a right to sit and take part in the proceedings of the Joint 
Sitting,1 but nominated Members were not included in the Joint 
Sitting.   
i) FUNCTIONS   OF  JOINT  SITTING

The joint sitting was convened  for the purpose of election
and removal of the President under Articles 5 and 6, the 
amendment of the Constitution under Article 33, the address of the 
President under sub-article (3) of Article 33-A, and consideration 
of a proclamation issued under Article 53, or when under the rules 
of procedure, the joint sitting was so called for any other purpose. 
These powers are now vested in the Assembly. 

The Federal Minister was only a member  in the sitting, 
not a separate constituent unit,  especially in view of the words 
“Members of the joint sitting”  used in Articles 5 and 6  and words 
“Votes of the majority of the total membership  of the joint sitting” 
used in Article 33(3)  of the Act.  Each member constituting the 
joint sitting  carries equal status and  has a single vote. Now that it 
is omitted, its functions have devolved to the Assembly,  the 
functions already performed by it, are protected under amended 
Article 51.  

1  Ch. Sultan Mehmood   v. Chief Election Commissioner  AJ&K  PLD 1991 
AJK 89. 
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6. [JUDGE]

Except the ad-hoc Judge  of the Supreme Court to be
appointed in accordance with the provisions of sub-article 8-A of 
Article 42 of the Constitution, this definition includes all the 
Judges of the superior Courts including their Chief Justices and 
additional Judges of High Court. Consequently, a Judge falling 
within the definition of a  Judge, (Additional Judge of High Court), 
cannot be appointed without the advice of the Azad Jammu and 
Kashmir Council.1 The ad-hoc Judge of the Supreme Court is also 
included in the definition of Judge under 13th Amendment of the 
Constitution. Ad-hoc Judge is  appointed in the Supreme Court to 
attend the sittings of the Supreme Court for specified period during 
which he enjoys the same powers and jurisdiction as other Judges 
of the Supreme Court, including the remuneration. He was kept out 
of the purview of the definition of Judge, although he is Judge for 
all practical purposes.  

7. [MUSLIM  &  NON-MUSLIM]
This clause of the Article is redrafted as a whole. Under the

12th amendment of the Constitution, the ‘Muslim’ and ‘Non-
Muslim’ is distinctly  defined. A comprehensive definition of the 
words ‘Muslim’ and  ‘Non-Muslim’ is given in the Article which 
hardly needs any comments. There is no meeting point between 
Ahmadies and  the Muslims, as Muslims believe in the finality of 
the Holy Prophet (Peace Be Upon Him)   while Ahmadies on the 
contrary believe Mirza Ghulam Ahmed Qadiani,  as a new Prophet.   
They constitute a separate Umma.  So they are not the part of 
Muslim Umma.2  The  term Muslim does  not strictly mean only a 
male,   and not a female.3   

1 Ghulam Mustafa Mughal & another  v.  AJ&K Government & others  PLJ 
1993 SC AJK 105. 
2 Mirza Khurshid Ahmed   v.   Government of Punjab & others   PLD  1992 
Lahore 1 
3 Aziz-ud-Din, Secretary  (Propaganda) Pakistan Inqlabi Lab. Party    v. 
Government of Pakistan and others  NLR  1993  SCJ  397 
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.. This provision was first introduced in the Constitution 
through 3rd  Amendment Act  of the Constitution in 1976.   In 
view of this definition, Ahmedies  or Qadianies,  are not  part of 
Muslim Umma. They are minority as opposed to Muslims. The 
question relating to faith  of a person, as for example the religious 
status  of being a Muslim or Ahmedi can only be decided in 
accordance with the claim made by that person. The question 
affecting  faiths, rights and susceptibility of individuals  cannot be 
disposed of without ascertaining their point of view. The 
categorical stand of a person that he is a Muslim and his faith is in 
accordance with sub-article (3)  of Article 2 of the Azad Jammu 
and Kashmir Interim Constitution, 1974,  cannot be brushed aside.1  

8. [PERSON]
The  word ‘person’  besides the above definition is

precisely elucidated  in sub-article (5)  of Article 44   to include 
“any body  politic or corporate,  any authority of or under control 
of the Council or the Government  and any Court  or Tribunal.” 
However the Supreme Court,  the High Court  of Azad Jammu and 
Kashmir and a Tribunal established under a law relating to the 
defence services is excluded from the purview of the word 
‘Person’. A person elected as President and performing functions 
as such is a person  performing functions  in connection with the 
affairs of the State.2 Similarly any person performing the functions 
in connection with the affairs of Azad Jammu and Kashmir or local 
authority or holding  or purporting to hold a public office in 
connection with the affairs of Azad Jammu and Kashmir, also falls 
within the definition of word ‘Person’.3  . 

1 Mujahid Hussain Naqvi Advocate  v.   Justice (Rtd.) Basharat Ahmed Sheikh 
PLJ 2002 AJK  49,  Reliance: Election Commission of Pakistan   v.   M.P. 
Bhandara  PLD 1993 SC 439 
2 Ghulam Muhammad Dar    v.   Government of AJ&K,  PLD 1974  AJK  15 
3 Ghulam Hussain v. Federal  Govt. of Pakistan through D.G. I.S.I., Islamabad 
PLD 1993 AJK 153 
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9. [PRESIDENT]

The qualifications and disqualifications for election as
President, its electoral college, tenure, removal and performance of 
his functions, filling in the casual vacancy in the office of the 
President, his powers of pardon and reprieve,  and general 
provisions regarding  him are laid down in Articles 5, 6, 7, 9, 10 
and 52 of the Constitution.    When during the tenure  of his office,  
the President is unable  to perform the functions due to absence, 
illness, or any other cause, the Speaker of the Assembly acts as 
President  by virtue of his office under Article 8 of the 
Constitution. The Speaker of the Assembly becomes Acting 
President by operation of the Constitution who doesn’t need to take 
Oath and is empowered to exercise all those powers which are 
vested in the President.  

But it does not include Deputy Speaker by analogy when 
both President and Speaker are absent. It will make a mockery of 
the system to accept so. This omission needs to be rectified.   

10. [PRESCRIBED]

While the word ‘prescribed’ is defined as above,  the word
‘law’ falling therein, is  precisely elucidated under explanation (a) 
to Article 51  of the Constitution to “include the ordinance, orders, 
rule, bylaws, regulations, notifications and other legal instruments 
having the force of law.”  

Administrative instructions contained in memorandum 
issued by authority competent to alter  or amend rules can be  as 
effective and binding as statutory rules and an order, though not 
specifically described as “order making a rule”, may  nevertheless  
have  the effect of amending previous rules.1 

Even instructions contained in the memoranda issued by 
appropriate Government could be regarded statutory rules 

1 Province of  West  Pakistan & another   v.   Ch. Din Muhammad  & others 
PLD 1964 SC 21 
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provided they are  expressed with precision and yet possess 
generality so as to  be capable of application to large  number of 
cases.1  

Instructions issued by the Government from time to time to 
regulate award of marks to candidates recruited  for various posts 
and services relating to qualifications and method of recruitment 
to various posts and services  are in the nature of rules  made under 
the rule making powers conferred on the Government.2   

The Government order which has created the Nomination 
Board, lays down the functions to be performed by the Board, as 
well as the principles, which have to be followed by the Board. 
The said Government order is the charter under which the 
nomination Board is performing its functions. The Board is bound 
to strictly  follow the Government order and any action taken in 
violation  of its contents will be without lawful authority and of no 
legal effect.3  

Violation of any rule or notification promulgated in 
exercise of powers vested in the Government is contravention of 
law.4 Article 51 of the Interim Constitution, 1974 is the express 
will  of the legislature so far the definition of law is concerned. The 
word “law”  implied in Article 52(5) of the Interim Constitution, 
1974, would not only include an act of the legislature, but as per 
section 3,  sub-section 37-B,  of the General Clauses Act,  and 
Article 51 of the Interim Constitution, 1974, would also include all 
rules, byelaws, orders and notifications.5   

1 Khan Faizullah Khan  v.   Government of Pakistan & another    PLD  1974  SC  
291 
2 Dr. Habibur Rehman v. West Pakistan Public Service Commission Lahore & 
others PLD 1973 SC 144 
3  Rashid Ilyas  v.   Sadia Ahmad  PLJ 2000  SC AJK  458 
4 Chief Secretary AJ&K   v.  Sardar Muhammad Abdul Qayyum Khan  PLD  
1983  SC (AJK)   95 
5 Chief Secretary AJ&K   v.   Sardar Muhammad Abdul Qayyum Khan  PLD  
1983 SC AJK  95 
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11. [SERVICE OF AZAD JAMMU & KASHMIR] 

 Azad Jammu and Kashmir Government and Council  are  
the  Institutions  of  Azad  Jammu and Kashmir. After 13th 
Amendment the employees of the Council stand transferred to the 
Government. Their service structure remains to be regulated  now 
by the Government, till then, they shall be governed by the old 
laws and rules, but nevertheless they are in service of Azad Jammu 
and Kashmir. The Chairman of the Council, President, Speaker, 
Deputy Speaker, Prime Minister, Adviser appointed under Article 
21,  Parliamentary Secretary, Adviser to the Prime Minister or a  
Member of the Assembly are excluded from the definition of the 
service of Azad Jammu and Kashmir. The Parliamentary Secretary 
and Adviser to the Prime Minister are also excluded from the 
definition by 10th amendment1  in  the Constitution. 
 Definition of service of Azad Jammu and Kashmir is wider  
than the definition of Government service.  It  includes person 
holding any private post or office in connection with the affairs of 
Azad Jammu and Kashmir  including Council. 2   
 The expression ‘Service  of Pakistan’ as defined in Article 
260 of the Constitution (akin to the definition given in the Azad 
Kashmir Constitution) is  neither circumscribed  for any concept of 
salary nor by any fee. It is applicable to any service, post or office 
in connection with the affairs of the  Federation or of a province 
and includes all Pakistan services,   declared to be the service of 
Pakistan by Act of the Parliament or of a provincial  Assembly.3    

 Any other service not mentioned in the above definition, 
but declared to be service of Pakistan by or under Act of 

1 Act XX of 1993 
2  President’s Reference No. 3 of 1977   NLR  1980  SCJ 135 
3  Shahid  Nabi Malik    v.   Muhammad Ishaque Dar  1996  MLD  295 
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Parliament or of Provincial Assembly, would be deemed to be the 
service of Pakistan.1    

12. [STATE  PROPERTY]
Moveable and immovable  property belonging to the State

of Jammu and Kashmir and the property of the erstwhile Ruler  or 
Raja  which is within  the  territories of Pakistan is the property  of 
the State.  

The words ‘Ruler’ and ‘Raja’ are pertinently  used to 
denote the Maharaja of  Jammu and Kashmir and the Raja of 
Poonch Jagir.  Though this property belongs to Azad Jammu and 
Kashmir, but being located in different parts of Pakistan, is under 
the administrative control of Pakistan Government  and no part of 
its income is remitted to Azad Jammu and Kashmir, although it 
was a Council subject under Item No.37 of Third Schedule.  It is 
not a bona vacantia, but property of the State of Jammu and 
Kashmir, and whoever stepped into the shoes of that Government 
in Azad Jammu and Kashmir, it vests in him. As against it, the 
property of erstwhile Ruler situated in different parts of India is 
administered by and its income goes to the Government of 
Occupied State of Jammu and Kashmir. This property is included 
in Part-B of Schedule Three under 13th Amendment but shall vest 
in the Government of Pakistan till Assembly makes law with the 
consent of the Government of Pakistan. 

The law made by the Government of Pakistan called as 
Jammu and Kashmir (Administration of Property) Act, 1961, is 
without legislative competence as it is neither property of any 
Province of Pakistan nor is ever treated as evacuee property.  The 
aforesaid Act of Government of Pakistan can be re-enacted or 
adapted by Azad Jammu and Kashmir Assembly now.  The Act 
has otherwise become redundant as the State property is included 

1 Gulzar Ahmed  v.  Pakistan Water and Power Development Authority 1986 
PLC (CS)  745 
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in our Constitution with the approval and consent of the 
Government of Pakistan. 

13. [STATE  SUBJECT]

The term ‘State Subject’ is of significant importance in 
both parts of Kashmir. As a result of agitation by the people of 
Jammu and Kashmir State for protection of their interests and 
rights  against  the  non-residents  of  the State, a Notification No. 
I-L/84 dated 20th April 1927, was promulgated.  This law was in 
fact the law of citizenship of the State.    

However, since foreign affairs of the British India were 
controlled by the Government   of India on behalf of the States of 
India  vis-à-vis the Foreign States, the State Subjects  were British 
Subjects, and that  way, the  Indian Nationals, for all practical 
purposes. It was observed by Parry:-  

“…  ….  ……  the several Princes and States in India in 
alliance with Her Majesty have no connections, 
engagements or  communication with foreign powers and 
the  subjects  of such Princes and States are, when residing 
or being in places herein after referred to, entitled to the 
protection of the British Government and receive such 
protection equally with the subjects  of Her Majesty”  but 
in ‘India’  they were not British Subjects   but citizens  of 
their States known as State Subjects; thus they were 
“British  protected subjects.”1 

This state of affairs continued till the partition of Subcontinent.  
After  partition,  the people living in the Indian and Pakistani 
territories  acquired the citizenship of the sovereigns of their 
respective  territory, of course subject to final determination of 
Kashmir dispute. 

1 Parry, Clive, Nationality and Citizenship Laws of the Commonwealth and of 
the Republic of Ireland, London, 1957  P/841 
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The words “State Subject” need to be substituted by the 
words “permanent resident” of the State as done in the other part of 
state in India subject to the details of qualifications provided for a 
State Subject under the state subject rules ,so as to confer dignity 
upon them who are now, not subjects of Maharaja of the  State. 

i) POSITION  OF STATE SUBJECTS  IN OCCUPIED
KASHMIR

In the Indian part of Kashmir, old arrangement continued
till 1954, when the Indian Constitution (Application to Jammu and 
Kashmir) Order 1954, was  issued on 14th May 1954.   

Under this order several modifications were made in the 
existing Articles of the Indian Constitution which were extended to 
the State of Jammu and Kashmir.  Article 35-A  is one of them, 
whereby  rights of the people of the State of Jammu and Kashmir 
are protected. However, instead of the word State Subject, the 
‘permanent resident’ is used. But the definition of permanent 
resident is the  same as given in the Notification of I-L/84 dated 
20th April 1927 of old Maharaja’s Regime. Sections 6  to 9 of the 
Constitution of Jammu and Kashmir 1957, contain the definition 
and other matters in relation to the permanent residents and powers 
of the legislature to regulate their rights etc. However there are 
only two classes of State Subjects now i.e. Class I and Class II, 
whereas Class III and IV are omitted, which continue in Azad 
Kashmir. 

The permanent residents of the State are simultaneously 
Indian citizens and have all the rights guaranteed to them under the 
Constitution of India.  Though Kashmiri character is secured by 
the provisions of Jammu and Kashmir Constitution and the 
provisions of Indian Constitution specially enacted for Jammu and 
Kashmir,  but the permanent residents of Jammu and Kashmir have 
no separate citizenship as distinct from Indian citizenship.  
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ii) POSITION OF STATE SUBJECTS IN AZAD JAMMU
& KASHMIR AND THOSE LIVING IN PAKISTAN
Our Constitution Act has also retained the definition of the

State Subject with the same spirit and name. The notification dated 
20th April 1927 was amended by the Ruler of the State from time 
to time to meet different eventualities. The relevant notifications 
with all amendments are placed in the Book as Appendix-LX. 

The spirit of this section is that all persons born and 
residing in the State before the regime of Gulab Singh  and those 
settled in the State before Samwat year 1942  and residing there, 
are  First Class State Subjects. Persons other than class 1st, who 
settled in the State before Samwat year 1968  and had since then 
been permanently residing there and acquired immovable 
property, are 2nd class State Subjects. Persons who had acquired 
immovable property in the State under Raiet-Nama or who may 
have acquired immovable property under  Ijazatnama, could 
execute Raiet-Nama after 10 years  continuous  residence, are 
Class III State Subjects. Class IV deals with the companies 
incorporated in the State for the benefit of the State Subjects. 

The State  Subjects for the purpose of international travel, 
hold Pakistani Passport with Pakistani Nationality. 

Para 62(vi)  and  para 70 of Passport and Visa Manual, 
makes provisions enabling the employees of Government of Azad 
Jammu and Kashmir who are either State Subjects or Pakistan 
nationals to make applications for the issuance of a passport. They 
cannot be treated  on the basis different from that prevailing in the 
case of citizens of Pakistan. They are entitled to Passport subject to 
the same conditions and restrictions, as apply to the citizens  of 
Pakistan. Pakistan cannot alienate itself from the affairs of Azad 
Jammu and Kashmir. It is high time that the people of Azad 
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Jammu and Kashmir be brought into the mainstream of Pakistan 
as quickly as possible.1    

As Azad Jammu and Kashmir has not formally been made 
a  constitutional province of Pakistan, the status of Azad Kashmir 
people, vis-à-vis Pakistan, therefore, remains the same as that of 
natives of the former State   vis-à-vis  the British India, of which 
Pakistan is the successor now. The refugee State Subjects settled in 
Pakistan are declared as citizens of Pakistan under  section 14(B) 
of the Pakistan Citizenship Act, 1952   as  amended in 1973.    

Under Item No. 1 of Schedule III of the Constitution, the 
nationality, citizenship, nationalization, migration from or into 
Azad Jammu and Kashmir and immigration and expulsion  from 
Azad Jammu and Kashmir was within the legislative competence 
of Council which has enacted the law in this behalf called as the 
Azad Jammu  and Kashmir State Subjects Act 1980 and Rules 
made thereunder as Azad Jammu and Kashmir State Subjects 
Rules 1980.2  The District Magistrates in Azad Jammu and 
Kashmir are empowered  to issue the State Subject and Domicile 
Certificates under the laws,  subject to the spirit of the definition of  
State Subject. After abolition of legislative and executive authority 
of Council under 13th amendment, these powers now vest in the 
Government. 

The words “State Subject” conveys a sense different than a 
free genuine resident or a bona fide citizen or national.  It befitted 
in the dynastic rule when the State was in the ruler-ship or 
ownership of Maharaja of Kashmir.  It has been rightly and 
properly substituted by the words “permanent resident” under 
section 6 of the Occupied Jammu and Kashmir Constitution.  It 
conveys the right and dignified sense and meaning. This needs to 
be rectified under our system also on the similar pattern. However, 
definition of permanent resident must remain as given in the 

1  Mst. Naseem Akhtar    v.  Director General Immigration and Passport PLD 
2006 Lah. 465 
2  Appendix  LXI 
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notifications of State Subjects, as it refers to a point of time with a 
historic perspective when this idea was conceived and would 
match the definition kept intact in Occupied Kashmir, which 
symbolises the unity and identity of the State under the 
administration of Pakistan and India.   

iii) STATE SUBJECT  VIS-À-VIS  DOMICILE

State  Subject  and  Domicile  are  two different
connotations and regulated    by    different    principles    of    laws    
and   rules.    While   a  person  who is a hereditary State Subject 
may retain that status for two generations, even if an emigrant, but 
for being a domicile he is to qualify the criteria of law relating to 
continuous residence in the State.  It is universally recognised that 
questions of citizenship and nationality are to be determined under 
the Municipal Laws and every State is free to confer or take away 
rights of citizenship or nationality.1   Private International Law 
would be applicable to those aspects of the matters on which the 
law of land is silent. The concept of domicile of origin  and 
domicile of  choice are the concepts of  Private International Law.  
These have no relevance when the matters relating to domicile are 
regulated by  the Municipal Law.  Thus it is wrong to suggest that 
domicile of origin  would revive when domicile of choice  is 
abandoned.2  If a State Subject has been continuously residing in 
Azad Jammu and Kashmir for a period of  not less than five years 
and intends to live there permanently, he  would  qualify to be 
domicile  of the district where he so resides,  not otherwise; but it 
does not  mean that he  must be physically residing  in Azad 
Jammu and Kashmir. He would be deemed to be residing  even if 
he is temporarily  residing out of it, due to  service, trade  or for 
any other reason.3  

1  President’s Reference No. 1 of  1996,  1997 SCR 108 
2 Fozia Hussain Abbasi   v.   The Nomination Board through Chairman  and 
others 1995 CLC  1761,  Miss. Shahida Bano   v.   Azad Govt. and 5 others 
1997 SCR  301 
3  Ibid 
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The appeal against  issuance or refusal of State Subject  and 
Domicile Certificates lied to the Azad Jammu and Kashmir 
Council which is now substituted by Government under 13th 
Amendment of the Constitution. The function of the appellate 
authority is of a quasi judicial nature, such powers are to be 
exercised according to the norms of judicial procedure and any 
order which is subject of appeal or revision, is to be disposed of 
after hearing the parties appreciating evidence on record and taking 
into consideration the reasons advanced by the authority  whose 
order is  subject to appeal or revision.1 The  verification issued by 
a person  who is neither a refugee, nor resident of any part of the 
occupied Kashmir prior to 1947, in relation to the status of a 
person of being  a  refugee  State  Subject,  could  not  be believed 
to be a  valid  verification  as  to the status of a person for being a 
State Subject.2   

iv) POSITION OF STATE SUBJECT WOMAN AFTER
MARRIAGE  AND  VICE-VERSA
Any woman  upon her marriage to a State Subject acquires

the status of State Subject, but there is no provision in the State 
Subject law that a non State Subject man shall acquire the status of 
State Subject upon his marriage with State Subject woman. If a 
State Subject woman married a non State Subject, a child born out 
of their wedlock  is  not recognized as a State Subject. However 
even if a State Subject woman adopts any other nationality she 
does not lose the status  of State Subject  and she  will get her share 
in immovable property, if it devolves on her by inheritance. The 
status of State Subject granted to a non State Subject woman is not 
permanent. If after the death of her husband, she leaves the State 
for permanent residence outside the State,  she looses that status.3 
Child of a non-State Subject man married to a State Subject 

1  Miss Rakhshinda Aslam   v. Nomination  Board   of   Azad   Jammu   and 
Kashmir PLD  1986  SC AJK  01 
2  Iqbal Razaq Butt  v.  Abdus Salam Butt  1998 SCR  387 
3  President’s Reference No. 1 of 1996     1997 SCR 108 
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woman is also entitled  to get share in  immovable  property of his 
mother, if it  devolves on him by inheritance, although  he  is  not 
a  State  Subject.    

View of the judiciary of the Occupied State  is also the 
same. It is held in the case of 1, that there is no provision in the 
notification No. 1-L /84 dated 20th of April 1927 or in the 
Constitution of the Jammu and Kashmir  that after marriage with a 
non-permanent resident, the daughter of a permanent resident shall 
lose her status as a permanent resident of the State. 

v) STATE SUBJECTS  TRAVELLING ON INDIAN AND
PAKISTANI  PASSPORTS
A State Subject who visits Azad Jammu and

Kashmir/Pakistan, on Indian Passport with a Pakistani Visa, is a 
State Subject  for all purposes and is entitled to travel and settle in 
any part of the  State of Jammu and Kashmir  including  Azad 
Jammu and Kashmir.2     

The part of the  State under Indian yoke is a    part of State 
of Jammu and Kashmir, hence a resident of  that part of the State 
is as good State Subject  as one residing in Azad Jammu and 
Kashmir, as none of the  two parts of the State is a foreign territory 
for the other and holding of passport of either India or Pakistan 
does not deprive a State Subject of his status of being a State 
Subject.3      

A State Subject of Indian Occupied Kashmir entering 
Pakistan on Indian Passport and then shifting  to Azad Jammu and 
Kashmir is a State Subject, who  could  not be forced to go back to 
Indian held Kashmir, notwithstanding the fact that he had 

1  State of Jammu & Kashmir  and others  v.    Dr.  Susheela  Sawhney  AIR 
2003  J&K  83 
2  Azad Jammu and Kashmir Council   v.   Ajmal Basharat   PLJ  1998  SC AJK 
56 
3  Ghulam Hussain and others   v.   Federal Government of Pakistan   PLD  1993  
AJK  153 
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travelled  to Pakistan and Azad Kashmir on Indian Passport and 
Pakistani Visa.  Mode of travelling by itself, would not place bar 
on the vested right of a  State Subject to travel and reside in any 
place in Azad Jammu and Kashmir. Home office of Pakistan 
although  has the discretion to allow a family to reside in Pakistan 
or not, but is not empowered to refuse the State Subject to stay or 
reside in Azad Jammu and Kashmir.1      

Being a State Subject is a status not a nationality, stricto 
sensu, under the contemporary circumstances, as the State Subject 
is a domestic status, while nationality  is an international 
connotation. This status is not lost by a State Subject by possessing 
passport of any country  much  less  of  India  or  Pakistan, who are 
in de-facto control of different parts of the State of Jammu and 
Kashmir. On other side of L.O.C. and in all the three 
administrations, we continue to remain a separate legal person 
under State Subject Law of 20 April 1927. We have the option of 
becoming Indians and Pakistanis. However, an Indian or a 
Pakistani cannot become a Kashmiri. The State  Subject Law 
would not let them. State Subjects living in either part of the State 
have no  means of travelling around the world except through 
passport of the country where part of their territory  actually  falls, 
without prejudice to their status of being State Subject. Their 
passport would not determine nationality of State  Subject. It is a 
document which would legalise their international travel without 
affecting their status.  The passport could not even be treated as a 
proof of nationality of a person. Deportation  of such person, who 
is a State Subject from the territory falling in Azad Jammu and 
Kashmir ordered by the Government of Pakistan, is without lawful 
authority.2    

In a case from the Occupied Jammu and Kashmir High 
Court reported as  S. Mohsin Shah   v.  The Union Government of 

1  Ayub Hafeez Khan   v.  Jammu and Kashmir Council  PLD  1995  AJK  1 
2  Ghulam Hussain and others   v.  Federal Government through DG ISI  PLD 
1993  AJK  153 
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India1   the order passed by the Government deporting the 
petitioner who had visited the occupied Jammu and Kashmir on 
Pakistani passport was declared  as without lawful authority and it 
was directed to hold an inquiry as to whether  the State Subject 
who had travelled on Pakistani passport from Gilgit to Srinagar 
ceases to be the State Subject  and that way the Indian citizenship. 
It was held that without holding the proper inquiry by appropriate 
authority, it cannot be held that the petitioner looses  his right of 
citizenship merely by  obtaining  Pakistani passport  when he came 
from one part of India to another and entitled to return also from 
one place in India to another (Srinagar to Skardu).   

Without agreeing with the principle that Skardu or Srinagar 
are parts of India, the matter of fact is that the  State Subject 
retains his status whether he lives in the State under the control of 
Pakistan or in Indian Occupied Kashmir.  

Emigrant State Subjects and their two successive 
generations who reside  in foreign territories  remain State Subjects 
in view of the Notification No. 13-L/1989  dated 27th June 1932. 
It is not necessary in order to  continuously enjoy the status of a 
State Subject that a State Subject  must continue to reside in Azad 
Jammu and Kashmir.2  However they can claim the other rights 
internal to State,  if they fulfill the legal requirements e.g. 
domicile, admission in the colleges  and service etc.  

State subject is not  citizenship under International Law. It 
only categorises the residents of the State for entitlement to rights 
mentioned therein according to the category to which one belongs, 
such as  service in the State, State Scholarships, grants of State 
land etc. each Class having preference  over the other and so forth. 

14. ORDINANCE

When the Assembly is not in session, the President  is
authorised to issue an Ordinance on the advice of the Government. 

1  AIR 1974  J&K  48. 
2  President’s Reference No. 1  of 1996,    1997 SCR  108 
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Under sub-article (2) of Article 2, an Ordinance issued  by 
the President under sub-Article (1) of Article 41 on the advice  of 
the Government,  is included in  the definition of Act of Assembly, 
for all intents and purposes. It shall have the same effect  as an Act 
of the Assembly, during the period of its life. When this Ordinance 
is placed before the Assembly, it is deemed to be a Bill, and it may 
be passed in accordance with the procedure prescribed by the 
Constitution. On its passage, it becomes an Act of the Assembly. 
Under 13th Amendment of the Constitution, the life of an 
Ordinance can be extended by Assembly for four months only after 
expiry of first term and if not made an Act, it shall stand repealed. 

It looks funny as to why should Assembly extend 
Ordinance, when it has the prerogative of legislation? It should 
either pass it as a Bill or reject it instead of extending. 

ARTICLE 3 
Islam to be State Religion.- Islam shall be the 
State religion of Azad Jammu and Kashmir.  

COMMENTS 

What this Article means is that the Azad Jammu and 
Kashmir and its Government should carry  an Islamic symbol in its 
outer manifestations. The President of Azad Jammu and Kashmir 
being head of the State, the Prime Minister being head of the 
Government  and representing all the institutions of the 
Government, are  required to be Muslims under Articles 5 and 13 
of the Constitution, respectively. Except the above,  there exists no 
constitutional impediment   in the appointment of  any person of 
any other religion to any other office in Azad Jammu and Kashmir.  
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To manifest the Islamic character of the State, it is 
guaranteed under sub-article (5)  of Article 31,  that “no law shall 
be repugnant  to the teachings and requirements of Islam as set out 
in the Holy Quran and Sunnah and  all existing laws shall be 
brought in conformity  with the Holy Quran and Sunnah”.   

Article 32 was specifically  incorporated in the Constitution  
to refer for advice any question  as to  whether a proposed law is or 
is not,  repugnant to the injunctions of Islam to Council of Islamic 
Ideology of Pakistan. A Council  of Islamic Ideology  was  created 
under an Act of the Assembly,1  called “The Council of Islamic 
Ideology (Constitution) Act, 1997, for this purpose. A Shariat 
Court is also established to declare a law as  un-Islamic,  if it is 
challenged on the touchstone  of the teachings of  Quran and 
Sunnah. Sensing the sensitivity of issue erstwhile section 32 is 
substituted by new Article 32, protecting the Council of Islamic 
Ideology of Azad Jammu and Kashmir besides retaining the 
Council of Islamic Ideology of Pakistan as well for the same 
purpose. It also looks funny as two Councils are created for the 
same purpose with  overlapping functions.  

Islam  as a  religion does not mean mere system of faith 
and worship or practice of sacred rites, but represents all that goes 
with “Statecraft”  and way “of  life”.  It is “DEEN”  in its popular 
Islamic sense, which includes in itself, sovereignty, control, 
authority over others, and corresponding submission, rule of law of 
God in the land, code of life and thought, performance of  ordained 
religious rites etc.   It also includes in itself every sphere of life, 
social, political, economic, public or personal. 2 There remains 
hardly any reason or argument to accept that in Azad Kashmir  
there can be any dual or  impression of dualism  of law or law 
Courts. All Courts and all authorities who are vested with the 
powers to decide the disputes have to apply  the law which is in 

1 Act XII of 1997 
2 Ghulam Mustafa  Mughal, Advocate    v.   Azad Government  PLJ  1998  AJK 
140. 
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consonance with  and not against the dictates of Almighty Allah 
and His  Prophet (Peace Be Upon Him).1  

When Islam is ordained as way of life of the State, it does 
not carry merely spiritual meaning of submission in faith and 
prayer, but also has ramifications in other aspects of life like 
political, social and judicial. This does not make  it a theocratic 
State,  as theocracy  relates to the spiritual perceptions of a human 
being. It deals with tangible aspects of the statecraft including 
realm of political science, jurisprudence, laws and affairs of State 
properly so called.2   

The Holy Quran and Sunnah lay down certain 
fundamentals of the Islamic State such as the belief in the 
sovereignty of God   and vicegerency of the Rulers of this earth, 
obedience and full obedience to the injunctions and precepts of the 
Holy Quran and Sunnah, desistence from  making any legislation 
repugnant to the divine law, establishment of an  executive as 
vicegerent of God, establishment of a  body for consultation and 
establishment of  the judiciary. Negatively speaking the principle 
of  obedience to the divine law pre-supposes that no one whether a 
member of  the executive, the legislature or the judiciary should be 
allowed to do anything which may be repugnant to the divine law 
of Islam.3  

The term Islam grammatically means peace, protection, and 
security. Disgrace of other religions, dignitaries and symbols or 
places is strictly prohibited under Islam.4  

1 Ibid 
2  Haji Nazim Khan   v.  Additional District  Judge Lyallpur PLD  1976  Lahore 
930 
3  Mr. Badi-uz-Zaman  Kaikaus   v.   President of Pakistan PLD  1976  Lahore 
1608 
4 Azad Government and others v. Ghulam Nabi Shah,   2015 SCR 816 
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ARTICLE 3-A 
1[Principles of Policy.- (1) The Principles set out in 
Article 3- A, 3-B, 3-C, 3-D, 3-E, 3-F, 3-G, 3-H, 3-I 
and 3-J shall be known as the Principles of Policy, 
and it is the responsibility of each organ and 
authority of the State, and of each person 
performing functions on behalf of an organ or 
authority of the State, to act in accordance with these 
Principles in so far as they relate to the functions of 
the organ or authority. 
(2) In so far as the observance of any particular 
Principle of Policy may be dependent upon 
resources being available for the purpose, the 
Principle shall be regarded as being subject to the 
availability of resources. 
(3) In respect of each year, the President shall cause 
to be prepared and laid before the Assembly, a 
report on the observance and implementation of the 
Principles of Policy and provision shall be made in 
the rules of procedure of the Assembly for 
discussion on such report.] 

ARTICLE 3-B 
2[Responsibility with respect to Principles of 
Policy.- (1) The responsibility of deciding whether 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
2 Added  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 



The Azad Jammu & Kashmir Interim Constitution, 1974 238 

any action of an organ or authority of the State, or 
of a person performing functions on behalf of an 
organ or authority of the State, is in accordance with 
the Principles of Policy is that of the organ or 
authority of the State, or of the person, concerned. 
(2)  The validity of an action or of a law shall not 
be called in question on the ground that it is not in 
accordance with the Principles of Policy, and no 
action shall lie against the State or any organ or 
authority of the State or any person on such ground.] 

ARTICLE 3-C 
1[Islamic way of life.- (1) Steps shall be taken to 
enable the Muslim State Subjects, individually and 
collectively, to order their lives in accordance with 
the fundamental principles and basic concepts of 
Islam and to provide facilities whereby they may be 
enabled to understand the meaning of life according 
to the Holy Quran and Sunnah. 
(2). The state shall endeavour, as respects the 
Muslims of State:- 
(a)  to make the teaching of the Holy Quran and 
Islamiat compulsory, to encourage and facilitate the 
learning of Arabic language and to secure correct 
and exact printing and publishing of the Holy Quran; 
(b)  to promote unity and the observance of the 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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Islamic moral standards; and 
(c)  to secure the proper organization of zakat, 
usher, auqaf and mosques.] 

ARTICLE 3-D 
1[Promotion of local Government institutions.- 
The  State  shall encourage local Government 
institutions composed of elected representatives of 
the areas concerned and in such institutions special 
representation will be given to peasants, workers and 
women.] 

ARTICLE 3-E 
2[Parochial and other similar prejudices to be 
discouraged.- The State shall discourage parochial, 
racial, tribal and sectarian prejudices among the 
State Subjects.] 

ARTICLE 3-F 
3[Full participation of women in life.- Steps shall be 
taken to ensure full participation of women in all 
spheres of life.] 

1 Ibid 
2 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
3 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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ARTICLE 3-G 
1[Protection of family, etc.- The State shall protect 
the marriage, the family, the mother and the child.] 

ARTICLE 3-H 
2[Protection of minorities.- The State shall 
safeguard the legitimate rights and interests of 
minorities including their due representation in the 
Service of Azad Jammu and Kashmir.] 

ARTICLE 3-I 
3[Promotion of social justice and eradication of 
social evils.- The State shall,- 
(a)  promote, with special care, the educational and 
economic interests of backward classes or areas; 
(b) remove illiteracy and provide free and 
compulsory secondary education within minimum 
possible period; 
(c)  make technical and professional education 
generally available and higher education equally 
accessible to all on the basis of merit; 
(d)  ensure inexpensive and expeditious justice; 
(e)  make provision for securing just and humane 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
2 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
3 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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conditions of work, ensuring that children and 
women are not employed in vocations unsuited to 
their age or sex, and for maternity benefits for women 
in employment; 
(f)  enable the  people of different areas, through 
education, training, agricultural and industrial 
development and other methods, to participate fully 
in all forms of national activities, including 
employment in the service of Azad Jammu and 
Kashmir; 
(g)  prevent prostitution, gambling and taking of 
injurious drugs, printing, publication, circulation 
and display of obscene literature and 
advertisements; 
(h)  prevent the consumption of alcoholic liquor 
otherwise than for medicinal and, in the case of non-
Muslims, religious purposes; and 
(i)  decentralise the Government administration so as 
to facilitate expeditious disposal of its business to 
meet the convenience and requirements of the 
public.] 
ARTICLE 3-J 

1[Promotion of social and economic well-being 
of the people.- The State shall,- 

1  Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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(a)  secure the well-being of the people, 
irrespective of sex, caste, creed or race, by raising 
their standard of living, by preventing the 
concentration of wealth and means of production 
and distribution in the hands of a few to the 
detriment of general interest and by ensuring 
equitable adjustment of rights between employers 
and employees, and landlords and tenants; 
(b) provide for all citizens, within the available 
resources of the State, facilities for work and 
adequate livelihood with reasonable rest and leisure; 
(c)  provide for all persons employed in the service 
or otherwise, social security by compulsory social 
insurance or other means; 
(d)  reduce disparity in the income and earnings of 
individuals, including persons in the various classes 
of the service; and 
(e)  eliminate riba as early as possible.] 

COMMENTS 

Articles 3-A to 3-J are added by 13th Amendment of the 
Constitution. These are practically reproduction of Part-II, Chapter 
2, Articles 29 to 38 of the Constitution of Pakistan. The principles 
of policy have a parity with directive principles of State policy 
enshrined in Part-V of the Indian Constitution  consisting of 
nineteen Articles, of course different in substance given the nature 
of Islamic and secular Constitutions of India and Pakistan, 
respectively. 
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These are foundations for the performance of the State 
functions by all functionaries of State. It is the responsibility of 
each organ, authority and person performing functions in 
connection with the affairs of the State to advance the objects 
visualized by the principles of policy, including superior judiciary 
in interpreting the Constitution and laws.  But the principles are not 
justiciable in the Court of law unless enacted in law. These cannot 
be enforced like fundamental rights and others laws for being 
principles of policy only. Their observance is subject to availability 
of resources, infrastructure, skill and capability of State structure 
that may vary from place to place and institution to institution. The 
Governance has to be improved by adhering to the spirit 
underlying these principles as far as possible.  

These are principles of moral obligation for every person, 
corporate or legal, to advance the object of welfare of the State and 
its citizens in the light of the principles for adhering to the Islamic 
way of life, eliminating tribal and sectarian menace, to advance the 
social sector protect down trodden segments of society, the women 
children and family life, improve standard of life and create an 
environment to achieve the object visualized by these principles in 
theory and practice. 

ARTICLE  4 

[Fundamental Rights] 

Synopsis 
1. What is a Fundamental Right
2. Natural vis-à-vis  Fundamental Rights
3. Fundamental and Legal Rights
4. Whether  rights  restricted  to  the  list  in  the
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Constitution?  Role of Judiciary 
5. Interpretation  of  Fundamental  Rights
6. Interpretation   of  Constitution
7. Mechanic — Organic  & Liberal  interpretations
8. Whether  a  Fundamental  Right  can  be  waived
9. Who is entitled to Fundamental Rights

Unlike  Parts  II  and III of the Pakistan and Indian 
Constitutions, respectively, the Azad  Jammu and Kashmir 
Constitution does not have  a separate chapter dealing  with the 
Fundamental Rights. Sub-article (4) of Article 4  of the Interim 
Constitution, 1974,  contains a list of 24 rights after 13th 
Amendment, popularly called as the  Fundamental Rights. Article 
in itself is a  Chapter, though not specifically numbered as such. 
These Rights  are almost same as were for the first time introduced 
in 1971, by way of an amendment in the Azad Jammu and 
Kashmir Government Act,  1970.     

The list of the fundamental rights in our Constitution is 
now brought at par with the fundamental rights enshrined under the 
Constitution of Pakistan after 18th amendment of the Constitution 
of Pakistan. The new rights added in the list of Fundamental Rights 
under 18th amendment in the Constitution of Pakistan are, Right to 
Fair Trial, Right to Freedom of Association, Right to Information, 
Right to Education and   Right to Safeguard against discrimination 
in service are materially reshaped, besides supplying significant 
omissions. The list of  fundamental rights under Pakistan and 
Indian Constitutions are categarised under separate articles, while 
under our constitution they are listed under single Article (4) with 
separate No. of rights added thereto as sub-articles of Article 4(4). 

1. WHAT IS A FUNDAMENTAL RIGHT
Right is a legally recognized and protected interest.

(Salmond). The  essence of a legal right  resides in the capacity of 
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its owner of controlling  with the assent  and assistance of the 
State, the action of others.1  Legal right is a  permission to 
exercise  certain natural powers  and upon certain conditions  to 
obtain protection,  restitution or compensation by the aid of the 
public force.2   

Any interest which  law recognizes or  enforces, whatever 
be the nature or extent of that recognition or  enforcement,  is a 
legal right. It may be constitutional, legal   or even natural right, 
not regulated  by any statute.  The fundamental rights are not so 
fundamental as to be called as natural or inalienable  rights. They 
are political and civil rights guaranteed by the Constitution. The 
Supreme Court of India in  the case of   G. Golak Nath   v.   State 
of Punjab 3,  was of the view that the fundamental rights are moral 
and natural rights. But in  a subsequent decision reported as 
Minerva Mills Ltd.  v.  Union of India,4   it is held that fundamental 
rights are not one of the basic structures of the Constitution and the 
fundamental rights under the Indian Constitution are the specific 
rights conferred by the Constitution.  

2. NATURAL VIS-À-VIS  FUNDAMENTAL RIGHTS
As far the natural right’s  theory  is concerned, it implies that

these rights are founded on the primary instincts  of man,  inherent 
in him and existed  prior to the  birth of the State itself which  are 
inviolable  by the State. However with growth of the State and the 
civil society, a limitation is accepted by the society itself upon these 
rights, in the interest of its collective existence.   As and when the 
political  society grew stronger and stronger, the right’s besides 
being widened,  are circumscribed  by limitations in the interest of 
the State or public interest.  The rights which were once called by 
the political thinkers as the natural rights became the legal rights. 
These are now  prescribed in the Constitutions in most of the 

1  Jurisprudence by Prof. Halland, 11TH  Edition  P/61 
2  Common Law by Justice Holmes P/214 
3  AIR  1967  SC  1643 
4  AIR  1980  SC  1789 
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countries by the legal sovereign.  Although  Great Britain is a 
country which has not prescribed any right under any legal 
instrument, but a practice, which is accepted  by its society as a 
right, is enforced by  its Courts as a matter of its duty and faith, as 
the rights of citizens, however subject to the interest of the State.  

3. FUNDAMENTAL AND LEGAL RIGHTS

Rights guaranteed by the ordinary laws are the legal rights
and are enforceable by the ordinary Courts,  while fundamental 
rights are the Constitutional rights enforceable  by the Courts 
established under  the Constitution. Ordinary legal rights  can be 
changed by an  ordinary process of legislation, but fundamental 
rights cannot be changed without  following  the procedure of 
amendment of the Constitution. Ordinary legal rights  are 
ordinarily enforceable between the private citizens, but the 
fundamental rights are enforced against  the public authority only, 
unless the public authority supports a private action.1     Although 
Constitution  guarantees  many other rights, which are also 
Constitutional rights, but are not fundamental rights. A 
distinguishing feature  of fundamental rights in India is  that the 
Constitutional remedy to move to the Supreme Court for the 
enforcement of these rights is also a fundamental right under 
Article 32  of the Constitution.    

4. WHETHER  RIGHTS  RESTRICTED  TO  THE  LIST
IN  THE CONSTITUTION?  ROLE OF JUDICIARY

Although a list of Fundamental Rights is prescribed
numerically with definite names in different Constitutions of the 
world, but  the Courts have extended the rights beyond their 
numbers  and names, by reading and inferring new rights  from the 
rights stated in the chapter of fundamental rights. All rights  
emanating from, incidental or ancillary to the rights guaranteed by 
the Constitution, are assumed to be part of the Fundamental Rights. 

1 Kavalappara Kottarathil Kochunni    v.   State  of Madras  AIR  1959  SC 725 
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Right to  education and the right of freedom of the press is not 
expressly mentioned in the list of fundamental rights, but the 
Courts have by interpretation of different rights accepted them as 
the fundamental rights.1     

Fundamental  Right No. 4(4)(1) of the   Azad Kashmir 
Constitution  that  “No person shall be deprived of liberty save in 
accordance  with law” which is comparable with Article 21  of the 
Indian Constitution and Article 9 of the Pakistan Constitution, has 
been given a new dimension  by the Courts of the sub-continent, 
reading human rights   therein e.g.  right to legal aid and speedy 
trial, right to means of livelihood,  right to human dignity and 
privacy,  right to health, right of  pollution free  environment and 
right to education.2  

The statutes which encroach on the right of a citizen, 
whether in regard to person or property, should be interpreted, if 
possible, so as to respect rights. It is the duty  of the Court to put 
such construction on the provision of a statutory  document as it 
appears  to be most in accordance with reason, justice and fairness 
and to avoid such construction  as  may cause hardship and 
injustice.3  

Any assault on the body of a person  by way of whipping, 
torture, blind-folding, house arrest, solitary confinement, 
preventing a person from reading a book religious  or non-

1 Unni  Krishnan, J.P. and others    v.    State of Andhra Pradesh and others, 
AIR 1993  SC  2178,  and   Express Newspaper  v.  Union of India,   AIR  1958  
SC  578 
2 Hussainara  Khatoon and others    v.    Home Secretary, State of Bihar, Patna 
AIR 1979   SC   1369;  Olga Tellis and others    v. Bombay Municipal
Corporation and others    AIR 1986   SC   180;  Kharak  Singh  v.    State 
of U.P. and others   AIR 1963   SC   1295]; Vincent  Panikurlangara     v. 
Union of India and others   [AIR 1987   SC   990]; M.C. Mehta    v.   Union of 
India and others  [AIR 1988   SC   1037]; Unni  Krishnan, J.P. and others    v.     
State of Andhra Pradesh and others   [AIR 1993 SC 2178]; and  Vikram Deo 
Singh  Tomar    v.   State of Bihar   [AIR 1988   SC   1782. 
3 Rafique Akhtar Chaudhry  v. Azad Jammu & Kashmir   Govt. PLD 1982 SC (AJK) 
124. 
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religious, is invasion of a liberty and in the absence of a law or 
rule having the force of law authorising it,  such act would be 
violative of Article 9 of the Constitution of Pakistan.1    

5. INTERPRETATION  OF  FUNDAMENTAL  RIGHTS

The judiciary  has interpreted the fundamental rights most
liberally and included in it most of the rights which, perhaps the 
framers of the Constitution could never visualise. It is rightly done,  
as it is the need of the time,  for the reason that the ideas and 
concepts are never  static. They keep on changing with the gradual, 
social, political, economic and strategic development. Hence 
meaning of the provisions  have also to undergo change. The 
Supreme Court of India  while interpreting the scope of Consumer 
Protection Act in the case of Municipal Corporation of  Greater 
Bombay   v.  Indian   Oil Corporation2  held:- 

“….. …….  ………  it is here a Judge is called upon to 
perform a creative function. He has to  inject  flesh and 
blood into the dry  skelton provided by the legislature and 
by a process of dynamic interpretation, invest it  with a 
meaning  which will harmonies the law  with the prevailing 
concepts and values and make it an effective instrument for 
delivering justice.”  

Basic or fundamental rights of individuals which presently stand 
formally incorporated in the modern Constitutional documents 
derive their lineage from and are traceable to the ancient Natural 
Law. With the passage of time and the evolution of civil society 
great changes occur in the political, social and economic 
conditions of society. There is,  therefore, the corresponding need 
to re-evaluate the essence and soul of the fundamental rights as 
originally provided in the Constitution. They require to be 

1 Begum  Shamim Afridi   v.  The Province of Punjab  through the Secretary 
Punjab Home Department   PLD  1974  Lahore 120. 
2  AIR 1991 SC 686 
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construed in consonance with the changed conditions of the society 
and must be viewed and interpreted  with a vision to the future.1    

6. INTERPRETATION   OF  CONSTITUTION
In Pir Sabir Shah’s case it is held by the Supreme Court of

Pakistan that  “while construing a constitutional provision, the 
approach of the Court should be dynamic, progressive, and liberal 
keeping in view the changed situation, which is intended to be 
catered for by an existing provision of the Constitution or by new 
legislation within the  compass of the Constitution.2  

The  interpretation of the Constitution in line with its 
framers and the outlook of their time is not tenable now for the 
reason that some of the current issues could not have been 
foreseen,  other would not have been discussed and still other may 
have been left over as controversial issues. Hence   the law has  to 
be increasingly dynamic and to grow with  the ongoing passage of 
time.3 

7. MECHANIC—ORGANIC & LIBERAL INTERPRETATIONS

The Courts  adapt the mechanical as well as the organic
theories in interpreting the Constitution. The mechanical method 
relates  back to the mind and intention of the founding fathers of 
the Constitution, while the organic  method  requires  to  take  into  
consideration  the   present  social   situation   and    interpret   the 
Constitution   in   a   manner   so   as   to  resolve the present 
difficulties   without  mutilating the Constitution, however without 
being static.  Justice Marshal observed in  the case reported as 
Mcculloch    v.  Maryland,4  that:- 

1 Mian Muhammad Nawaz Sharif  v.  President of Pakistan & others PLD  1993  SC 
473. 
2  Pir Sabir Shah    v.   Shad Muhammad Khan, Member Provincial Assembly N.W.F.P. 
PLD 1995  SC 66 
3 Supreme Court Advocates-on-Record Association  v. Union of India  AIR 1994 SC 
268 
4 (1819) 4  Wheat  316, (US.) 
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“…  …. …. provision is made in a  Constitution, intended 
to endure  for ages to come, and consequently to be adapted 
to the various crises  of human affairs……  ……..” 

We may arrive at a completely outdated  and unrealistic view  if 
we interpret the Constitution from the angle of the Constitution 
makers. The attempt of the Court should be to expound  the reach 
and ambit of the fundamental rights rather than accentuate  their 
meanings and contents by process of judicial construction.1 

Interpretation  made in 19th century suited to the social 
conditions of that time not to needs social necessities and social 
opinion of 20th century.  Without violence to the  clear language 
used, the intention of legislature be moulded and shaped to meet 
the need and opinion’s of today because the interpretation made in 
the 19th century  may do injustice.2  However, there is a limitation 
on the power of  Court that even though a Court is satisfied that the 
legislature did not contemplate the consequences of an enactment, 
a Court is bound to give effect to its clear language.3  Every word 
of the Constitution is to be expounded in its plain, obvious and 
commonsense meanings unless the context furnishes some ground 
to  control, qualify or enlarge it.4   The words and expressions used 
in the Constitution have to be substituted to words defined in 
interpretation clause of the Constitution unless context provides to 
the contrary.  The Constitution provision must be interpreted as 
befits an organic instrument in widest possible  sense.5 

The golden rule of interpretation, however, is that the entire 
scheme of the Act is to be taken into consideration instead of 
considering a provision in isolation. The attempt should be made to 
consider the provision to ensure coherence  and consistency within 

1  Unni  Krishnan  J.P.   v.  State of Andhra Pradesh    AIR 1993  SC  2178 
2  Muhammad Niaz Khan    v.  Government of AJK    PLD 1988 SC AJK 53 
3 PLD 1993 SC 109 
4 State of Punjab   v.   Ajaib Singh  AIR  1953  SC 10 
5 Kazi   Abdul Majid   v.   Province of Sind  PLD 1976 Kar. 600, Kesavananda 
Bharati   v.   State of Kerala   AIR 1973 SC 1461 
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the law  as a whole and to avoid undesirable consequences.  Lord 
Deening  in his Book,  “The   Discipline of Law” observed that  
“modern method of interpretation is purposive  and functional and 
a  literal  rule of interpretation is out of vogue. Mechanical 
interpretation of the words and application of the legislative intent 
devoid of concept of the purpose and object  will render the 
legislation inane. The interpretation of the fundamental rights must 
receive a broader interpretation. It should not be cut down by too 
astute or too restricted approach.”  

Approach of Court while interpreting a  Constitutional 
provision has to be dynamic, progressive and oriented with desire 
to meet effectively a situation, which may have arisen. Court’s 
efforts  should  be  to construe provision broadly, as to be able to 
meet requirement of ever-changing  society. General words are 
not to be   construed in isolation but in the context in which those 
are  employed.1 

8. WHETHER  A  FUNDAMENTAL  RIGHT  CAN  BE
WAIVED

Although fundamental right is a personal right of an
individual and primarily intended for his benefit, hence one may 
waive it. However  if the waiver infringes the rights of others  or is 
forbidden by law and contravenes the public policy or public 
morals, it cannot  be waived.2   Following the above decision, the 
Supreme Court of India in Olga Tellis  v.   Bombay Municipal 
Corporation,3  held that, the fundamental right cannot be waived. 
There was no waiver against a statute and  particularly against the 
Constitution.4    

1 Benazir Bhutto   v.  Farooq Ahmed Khan Leghari,  President of Pakistan  KLR 
1998  SC  127 
2  Basheshar Nath   v.  Commissioner of Income Tax, Delhi and Rajasthan AIR 
1959 SC 149 
3  AIR 1986 SC 180 
4 Jammu & Kashmir Tehrik-e-Ammal Party  v. Azad Govt. & others PLD 1985 AJK 
95 
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9. WHO IS ENTITLED TO FUNDAMENTAL RIGHTS

The perusal of the list of fundamental rights reveals that
some of the fundamental rights are for all persons, some for 
citizens only and other for communities. The word ‘person’ as 
defined in the Constitution, includes anybody politic or corporate, 
whether State Subject  or not.  The fundamental rights guaranteed 
for the persons, are for every person, whether State Subject or not. 
However, the rights which are for State Subjects alone are 
enforceable by the State Subjects only. Freedom of movement, 
freedom of assembly, freedom of association, freedom of trade and  
business,  freedom of speech, freedom of religion,  right  to receive 
education in an  institution added by the public revenue, right to 
hold and  dispose of property, right of equality before law and 
equal protection of law without any discrimination, are the rights 
of the State Subjects alone.  The rights accruing or stemming  from 
these rights, shall also be for State Subjects alone, while other 
rights are for all persons.  

ARTICLE  4.  (Sub-Articles 1 to 3) 

“4. Fundamental Rights.- (1) Any law or any 
custom or usage having the force of law, insofar as it 
is inconsistent with the rights  conferred  by this 
Article, shall, to the extent of such in-consistency, be 
void.  
(2) 1[No law shall be made]  which takes away or 
abridges the rights so conferred and any law made in 
contravention of this sub-article shall, to the extent of 
such contravention, be void. 

1 Substituted by (1st  Amendment) Act,  1975. 
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(3) The provisions of this Article shall not apply to 
any law relating to the members of the defence 
services or of the forces charged with the 
maintenance of public order for the purpose of 
ensuring proper discharge of their duties or the 
maintenance of discipline among them.”   

Synopsis 

1. Overriding  effect  of  this  right
2. Whether  inconsistent  laws  void  ab initio?
3. Prohibition against making laws  contrary to

Fundamental Rights
4. What is law?
5. Who is law making authority?
6. To what extent void
7. Severability
8. Effect of void law
9. Fundamental  Rights  prospective
10. Who  can  declare  void
11. How  to determine  the constitutionality of laws
12. Whether  custom  is  law?
13. Laws  against  Quran  also  void
14. Exception
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COMMENTS 

1. OVERRIDING  EFFECT  OF  THIS  RIGHT

Article 4(4) 1 to 3  corresponds to Articles 8 and 13  of the
Pakistan and Indian Constitutions respectively. It is a replica of 
section 25-B  of the Government Act, 1970. Under section 10 of 
the Occupied Jammu and Kashmir Constitution, Part III of the 
Indian Constitution relating to Fundamental Rights, which are 
similar to the present rights,  are made applicable to Occupied 
Jammu and Kashmir.  

This Article lays down the fundamental rights guaranteed 
to the State Subjects and other persons. Besides laying down the 
fundamental rights, it also guarantees that all previous laws shall 
be void and no new law shall be made which contravenes any of 
the Fundamental Rights. It is also an enforceable fundamental right 
that, inconsistent laws, to the extent of their inconsistency, and 
future laws against these rights, are void. All laws which are 
inconsistent with and  in contravention of the provisions of Article 
4 of the Interim Constitution Act relating to fundamental rights are 
void.1  

Sub-article (1) of Article 4 deals with the existing laws and 
has three parts, first deals with “any law or any custom or usage 
having the force of law”, second with its “inconsistency with the 
rights conferred by this Article”, while third declaring it “void to 
the extent of such inconsistency.”  

2. WHETHER  INCONSISTENT  LAWS  VOID  AB INITIO?

As far as part second and third of this sub-article are
concerned, all laws inconsistent with these rights are not void ab 
initio,  but are rendered void with effect from commencement of 
this Constitution.  But actions taken or orders passed under those 

1  Malik Muhammad Miskeen    v.    Government of Pakistan  through Secretary 
Kashmir Affairs and Northern Areas Islamabad   PLJ  1993  AJK  59  (FB) 
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laws cannot be rendered void as those have taken place  before the 
commencement of the Constitution  and conferment of rights. 
Once a statute is declared invalid for contravention of fundamental 
right, the invalidity attaches to the law from the date of 
commencement of the Constitution  in case  of pre-constitutional 
law,  and from the date of its enactment, in the case  of post 
constitutional  law.1  

3. PROHIBITION AGAINST MAKING LAWS
CONTRARY TO FUNDAMENTAL RIGHTS

General prohibition is envisaged against  all the law
making authorities, not to make  law which has the effect of taking 
away or abridging  the fundamental rights.  Inspite of this 
prohibition, if any law is enacted in contravention of the 
fundamental rights by lapse, oversight  or inadvertence, it shall 
also be void.       

Paramountcy of fundamental rights  was recognised by 
Article 8  of Constitution of Pakistan, 1973 limiting the powers of 
State  organs  to the extent that what had been conferred by the 
Constitution as Fundamental Rights, could not be taken away or 
abridged by the State. What had been guaranteed by the 
Constitution as a fundamental right could not be annihilated or 
taken away in the garb of ‘reasonable restrictions’.2   

Command  prohibits the State as defined in Article 7  of 
the Constitution, from enacting any law which takes away or 
abridges fundamental rights guaranteed. Any law  made in 
contravention of this clause shall be, to the extent of 
inconsistency/contravention be void.   Therefore Article 8(1)(2)  of 

1  Mahendra  Lal Jaini   v.  State of U.P.  AIR 1963 SC  1019 
2 Cotton Employees Welfare Association Multan   v.  Pakistan Central Cotton 
Committee 2001  PLC (CS)  933. 
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the Constitution relates  to the existing laws as well as the laws 
which may be enacted after the promulgation of the Constitution.1  
4. WHAT IS LAW?

Fundamental rights guarantee enforcement of law.
Although the term law is not expressly defined in this Article, but 
Article 51 of the Constitution, includes in  its ambit, “the 
ordinance, orders, rules, byelaws, regulations and any notification 
and  other legal instruments  having the force of law.” It is 
immaterial whether any such law is in operation or not. The 
existence of any such law is sufficient to describe it as a law. There 
is no  ambiguity  as far as the legal effect of an Act, Ordinance, 
Notification or Regulations issued under  the laws made by the 
competent legislature,  is concerned, but, where a  notification, 
charter, executive order or policy,   which is not issued under any 
law, but has the force of operation as a legal instrument and is not 
in contravention of any existing law, it is also law, for all practical 
purposes, as it regulates the rights of the State Subjects.2 Policy 
laid down by Government regulating admission to colleges and 
quota in services  and other matters has the force of law and has to 
be strictly adhered to and enforced by the  Courts.3 However, 
policy or notification cannot be  equated  with law or rule having 
the force of law. It is meant for guidance of subordinate agency  If 
a circular or letter is not backed by any statute or driving  authority 
from any enactment, it cannot create any vested right in any 
person.4 Similarly policy or notification cannot override the 
statutory rules driving their authority from a statute, nor can the 
executive instructions  and policies can amend the statutory rules.5 

1  Government of  Baluchistan   v.   Azizullah  Memon and others  1993  PSC  
999 
2 Rakhshanda Aslam   v.   Nomination Board of Azad Jammu & Kashmir PLD 
1986 SC AJK  1. 
3  Mst. Fozia Noor  v.  Azad Government  PLJ 2003  AJK 9 
4 Nishat Saeed   v.  Chairman Nomination Board of AJ&K PLD 1980 SC AJK 1 
5 Arif Hussain Dar v.  Board of Revenue through its Secretary Muzaffarabad 
PLD 2002 AJK 14 
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That Islamic  law only  which is codified  by the competent 
legislature, is law for the purpose of this  section.1  The Courts are 
to follow and enforce codified  Islamic Law, not every edict of 
Islam.2  

Sub-article (1) relates to the laws existing at the time of 
enforcement of the Constitution, while sub-article (2) envisages the 
future laws. The spirit of both the clauses  is the same, however, a 
distinction is made between the existing laws, and laws to be made 
in future. As far as the existing laws are concerned, if any of it is 
inconsistent with the rights guaranteed by Article 4, that shall be 
void to the extent of that inconsistency, which in other words 
means that the law as a whole shall not be void, but inconsistent 
part of it shall be void, if it is severable from the rest.3   

The law in this Article includes all forms of law, which in 
substance includes Islamic laws as well. However a distinction has 
been made by the superior Courts between codified law and un-
codified law. The Islamic Laws which have been brought on the 
statute book by codification in a regular form by the competent 
legislative authorities  are the laws for the  purpose of this Article. 
Divine laws not brought on statute book  through proper legislation 
cannot be regarded  as codified laws of the country.4   Courts are to 
follow and enforce only codified Islamic law.  

5. WHO IS LAW MAKING AUTHORITY?
No law making authority is mentioned in sub-article (1)  of

Article 4,  while  in its earlier corresponding sub-section (2) of 
section 25-B of the Government Act, 1970,  it  was mentioned 
“that the Government shall not make any law.”   Similarly  the 

1 Faqir Ali    v.   Standard Bank Ltd. Muzaffarabad   PLD 1979 SC (AJK)  62 
2 The State   v.   Matloob Hussain Shah   PLJ  1983  SC (AJK)  77 
3 Azad  Government   v.   Kashmir Timber Corporation    PLD 1979 SC (AJK) 
139 
4 Faqir Ali   v.   Standard Bank Ltd. Muzaffarabad  PLD 1979 SC (AJK)  62 
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corresponding  Pakistani and Indian  provisions of the Constitution 
also begin with the words that “the State shall not make any law”.   

The  word “State”  is defined in the Constitution  of 
Pakistan as “the Federal Government, Parliament, Provincial 
Government, Provincial  Assembly and Local or other 
authorities.”1 The Indian Constitution  defines the word “State”  to 
include the Government and Parliament  of India, the Government 
and the legislature of each State and all local or other authorities.2  
Sub-article (2) of Article 4  of our Constitution,  does not  refer to 
any law making authority, neither  does any other provision of the 
Constitution define the State etc. It lays down a general clause that 
“no law shall be made”.   It includes in its ambit all the law 
making authorities  i.e. Government and the Council in their 
executive capacity of making rules, regulations, issuing the 
notifications etc.  having the force of law, besides the Azad Jammu 
and Kashmir Assembly and Azad Jammu and Kashmir Council, 
which are the law making bodies under the Constitution. Besides 
them, all the local authorities  which under law or any rule, have 
the authority of issuing any direction or making the rule for 
imposing any tax or cess, or issuing the orders of any nature 
having the effect of effecting the rights of the citizens, are also law 
making authorities.  

6. TO  WHAT  EXTENT  VOID
The  term ‘void’ means not in operation or not enforceable

or in abeyance, so for supreme law holds the field.3  The term 
‘void’ means ineffective in the premises, not  obliterated or 
repealed to the extent of inconsistency. The inconsistent law 
remains on the statute book but in a state of hibernation, becomes 
operative if fundamental rights disappear.4 Unconstitutional 

1 Article 7 of the Pakistan Constitution 
2 Article 12 of the Indian Constitution 
3 Province of East Pakistan   v.  M.D. Mehdi Ali Khan  PLD 1959 SC 387 
4 Syed Abul A’la Maudoodi   v.   Government of West Pakistan PLD 1964 SC 
673 
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existing laws are  eclipsed for the time being by the fundamental 
rights but are revived as soon as the constitutional fetter is 
reversed.1  

 There was no general prohibition before section 25-B  was 
introduced in the Azad Jammu and Kashmir Government Act, 
1970. However, after the enforcement  of the fundamental rights, 
the Constitution makers prohibited all the law making authorities  
from making any law in contravention   of  Article 4.  The word 
“inconsistent” in sub-article (1),  and the word “contravention” in 
sub-article (2) are of vital importance. The word “inconsistent” 
denotes  a law  which was  not in violation of the fundamental 
rights, but is rendered so, after their enforcement, while the  word  
“contravention” denotes a law made in violation of the 
Fundamental Rights.  However, the effect of inconsistency and 
contravention is the same i.e.  that law shall be void.  

7. SEVERABILITY 

 The laws inconsistent with the Fundamental Rights,  or 
those, made in contravention of the fundamental rights, are not 
void as a whole,  but, “to the extent of such inconsistency or 
contravention” only.  Where  provision of a statute offends against 
the supreme law of the land and is separable from the provisions 
which are legal, only the  offending provisions would be struck 
down and not the statute as a whole.2  If the inconsistent or 
contravening part of the law is severable from the rest of the law, 
the severable part  shall be void.3 If the offending part is not 
severable from the rest of the law   or  embodies a vital part and the 
object  of the principle of legislation, the whole law would be 

1 Bhikaji   Narain  v.  State of M.P. AIR 1955 SC  781,  State of Gujrat   v.  Shri 
Ambica Mills Ltd.  AIR 1974 SC 1300 
2 Kashmir Council Islamabad through its Secretary & others v. M/s. Jabeer 
Hotel Mirpur PLJ 2002SC AJK 65 
3The Province of East Pakistan  v.   MD. Mehdi Ali Khan   PLD  1959  SC   
387,    Shukar  Din   v.   Government of  West Pakistan  through  the Secretary 
Home Department  PLD  1965  (W.P.) Lahore 522. 
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void.1  The doctrine of severability  envisages that when an Act is 
partly invalid, it cannot be declared invalid in its entirety, if the 
remaining  provisions of the Act which are not invalid can stand by 
themselves and are deemed sufficient to carry out the purposes of 
the Act. An Act may be valid in part and void to the extent of 
inconsistency. When two  parts are severable and exist 
independently, the valid  part would be operative.  

For determining as to whether the whole enactment or only 
its that part which is ultra vires is to be struck down, the general 
principle  is that, if such a portion of an Act is  severable from the 
rest, the whole Act cannot be declared as ultra vires.   If the 
provisions  are inextricably bound   or inter-woven  in such a way 
that they cannot stand independently, the whole  Act goes and is to 
be declared ultra vires.2 Besides being void for contravening any 
of the fundamental rights, a law which is in contravention  of  Holy 
Quran and Sunnah, is also ultra vires the Constitution.3       

Section 8-A of the Azad Jammu and Kashmir Political 
Parties Ordinance, 1985, which deprived the elected members of 
Assembly of their seats as a whole  if their party did not  secure a 
certain percentage of votes,  was found drastic, harsh and 
inconsistent with the fundamental rights, hence was declared void 
and ultra vires the Constitution along with section 5 clause (2)(xii) 
of the Azad Jammu and Kashmir Legislative Assembly Ordinance 
1970, without prejudice to other provisions  of  the same laws.4  

Similarly the provisions of the Contempt of Courts Act, 
1993 offending the Constitution were declared as void to the extent  
of contravention of the Constitution separating them from the rest 

1 Malik Muhammad Usman v. The State through E.A.C. and A.D.M., Quetta  
PLD  1965 (W.P.)  Lahore 229. 
2 Azad Government of State of Jammu and Kashmir    v.  Kashmir Timber 
Corporation, Muzaffarabad  PLD 1978 SC AJK 42, and  Azad Government v. 
Kashmir Timber Corporation PLD 1979 SC AJK 139 
3  Ibid 
4  Jammu and Kashmir Tehrik Ammal Party   v.  Azad Govt. PLD  1985  AJK 

95 
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of the provisions.1  Only the inconsistent portion  of the law shall 
be treated by the Courts  to be void, and not the whole enactment.2   

When the valid  and invalid provisions are distinct, 
independent  and separate and that what remains  after deleting the 
invalid portion is complete,  and can  exist  independently,  it will 
be upheld, notwithstanding the invalid portion is unenforceable. 
But when the valid and invalid provisions are so inter-related 
forming a single scheme which  is intended to operate as a whole, 
then the invalidity of a part will result in invalidity of the whole 
Act. Then  again, when the invalid portion is independent but what 
is left after omitting  the invalid portion is different in substance 
from what the legislature contemplated, then the entire Act would 
be invalid.  Where the valid and invalid portions of the Act are so 
inextricably mixed up that they cannot be separated from each 
other, then the invalidity of a portion thereof would result in 
invalidity of the entire Act.3       

8. EFFECT OF VOID LAW
 Unlike the repeal of the laws, where a law is held void, the 

rights or liabilities acquired under it cannot be enforced after it has 
been held  to be void.4  The repugnant or inconsistent laws do not 
become void, ipso facto, with the coming into force of the 
Constitution. They become void in the sense  that while deciding a 
case under a particular law, if that law conflicts with the 
fundamental rights, that is to be ignored and disregard.5  A law or 
its provisions inconsistent with the Constitution do not die and are 
neither still born or non-existent, nor are  they effaced or 

1 Robkar Adalat  v.   Sarfraz Alam, Assistant Town Planner Mirpur 
Development Authority Mirpur  PLJ  1996  AJK  75  (F.B) 
2  Harakchand   v.   Union of India  AIR  1970  SC  1453 
3 R.M.D.C.   v.   Union of India,   AIR  1957 SC  628 
4 Muhammad Bashir  v.  Province of West Pakistan  through Secretary Home 
Department Lahore   PLD  1958  Lahore 853 
5 Saiyyid Abul A’la Maudoodi      v.  The  Government of West Pakistan  PLD  
1964 SC  673 
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obliterated from the statutory book. Such law or its provisions do 
exist totally  to be applicable to pre constitutional matters and also 
to those to whom the fundamental  rights afford no protection.1  
The inconsistent law is not obliterated  from the statute book for all 
times or for all purposes or for all people. It remains good, as 
regards persons, who have not been given fundamental rights  e.g. 
aliens.2  Where  the   fundamental  rights  have  been conferred 
only on some persons, natural or juristic, a pre-constitution or post 
Constitutional law  contravening  those  rights  is  void  qua those 
persons, but is valid qua  other  persons  on  whom these rights 
have not been conferred.3       

9. FUNDAMENTAL  RIGHTS  PROSPECTIVE

The operation of part II of the Constitution of Pakistan  is
prospective and not retrospective, hence transactions past and 
closed before the commencing day cannot  be reopened if  they 
involve a disregard of any of the right created subsequently.4  But  
a transaction is not past or closed so long as something in 
contravention of the fundamental rights is being done after the 
coming into existence of such rights.5  Where under pre 
constitution order, a person is being daily deprived of a 
fundamental right after coming into force of the Constitution,  a 
case of infringement of such right is made out.6  The provisions of 

1 Province of  Punjab   v.  Gulzar Hussain PLD  1978 Lahore  1298 
2 Bhikaji Narain Dhakras v.   State of Madhya Pradesh  AIR 1955  SC  781 
3 The State of Gujrat   v.  Shri  Ambica Mills Ltd. Ahmedabad   AIR  1974  SC 
1300 
4 Saiyyid Abul A’la Maudoodi   v.  Government of West Pakistan  PLD  1964 
SC  673,   Government of  Pakistan   v.  Syed Akhlaque Hussain  PLD  1965 
SC  527,  Alam Sher   v. The  State  PLD  1966 Peshawar 19,   Syed Qasim 
Razvi    v.  State of Hyderabad  AIR  1953  SC  156. 
5 Aziz-ur-Rehman Chaudhry   v.   M. Nasir-ud-Din   PLD  1965  SC  236, 
Tameez-ud-Din  Ahmed   v.  The  Government of East Pakistan   PLD  1964 
Dacca  795. 
6 R.S. Seth Shanti  Sarup   v.  Union of India and others  AIR  1955  SC  624, 
Saiyyid  Abul  A’la  Maudoodi    v.  The  Government  of   West  Pakistan 
PLD  1964 SC  673 
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the Constitution are not retrospective, hence did not render the 
existing laws void ab initio, but only to the extent of their 
inconsistency with the fundamental rights.1  Where the rights of 
the parties have been concluded and disputes settled under a valid 
Act prior to the coming into being of the Constitution, such issues 
cannot be reopened or agitated afresh being violative of the 
fundamental rights, after the Constitution came into being as 
Article 13(1)  has no retrospective effect.2    

10. WHO  CAN  DECLARE  VOID
The authority to declare a  law  as inconsistent with these

rights, lies with the judiciary,  and superior judiciary  being the 
custodian of Constitution  is duty bound to see  and watch  that 
laws do not run counter to the rights of citizens. Our Constitution 
expressly confers upon the Courts,  the power of judicial review. 
Courts  being custodian and protector of Constitution are under  
obligation  to strike down such law. Superior Courts  are assigned 
the role of sentinel.    Courts can declare a law to be void on the 
ground that it is violative of a constitutional provisions but Courts 
have not been vested with the powers to declare a law void 
attributing mala fidies  to the legislative body.3  

The provisions of the Constitution guarantying the 
fundamental rights, open with the guarantee that  any existing law, 
including custom and usage, which is inconsistent with the 
fundamental rights, shall be void to the extent of such 
inconsistency, and no law inconsistent with these rights shall be 
made in future.   

It  is held by the Full Bench of the Supreme Court of Azad 
Jammu and Kashmir that   “It is undisputed that provisions of 
section 4  sub-sections (1) & (2)  are imperative as they  exclude 

1 Keshavan Madhava Menon   v.  The State of Bombay   AIR  1951  SC  128 
2 Messrs Pannalal Binjraj v.   Union of India  AIR  1957  SC  397  and  Guru 
Datta Sharma    v.   State of Bihar  AIR  1961  SC  1684 
3 Azad Govt.  v.  Brig. Muhammad Aslam  Khan PLD 1981 AJK 71 
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the introduction and enforcement of any law or custom or usage 
having the force of law so far as such law is inconsistent and in 
contravention with the fundamental rights conferred  by the 
Constitution or which takes away or abridges such rights. The 
safeguard or guarantee of fundamental rights described under 
section 4,  is ensured by conferring jurisdiction of the superior 
Courts  so as to provide a forum to achieve the desired purpose. 
Like the written Constitutions  of democratic system of 
Government, the Azad Jammu and Kashmir Interim Constitution 
Act conferred authority and jurisdiction, under its section 44,  to 
the High Court to enable  it to settle controversies relating to 
inconsistencies or contravention of the basic law.1   The  superior 
Courts can go into the vires of the statute and strike down the law 
if it is against the Constitution.2 It is only the domain  of the 
superior judiciary to judicially review the scope of the ultra vires 
of subordinate legislation.3 Unconstitutional law must be struck 
off  by the superior judiciary whenever and wherever noticed.4    

11. HOW TO DETERMINE THE
CONSTITUTIONALITY   OF   LAWS
The unconstitutionality might arise either  because the law

is in respect of a matter not within the competence of the 
legislature,  or because the matter itself being within its 
competence, but its  provisions offend some constitutional 
restrictions. The Courts shall not enforce any of the two, first  for 
the reason that it is beyond the  legislative competence, and second  
that it is repugnant to the restrictions expressly imposed by the 
Constitution. The Court being the Custodian and protector of the 

1 Noor-ul-Amin Advocate v. Govt. of the State of  Jammu & Kashmir PLJ 1987 
AJK  1 (FB) 
2  Azad Govt.  v.  Brig.  Muhammad Aslam Khan  PLD  1981  SC (AJK) 71 
3  Jammu & Kashmir Tehrik-e-Ammal Party   v.  Azad Government & others 
PLD  1985 AJK  95 
4  Robkar  Adalat  v.   Sarfraz Alam  PLJ 1996 AJK 75 
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Constitution is under an obligation  to strike down a  law which is 
inconsistent or in contravention of the Constitution and this is 
especially true, as regards the fundamental rights to which the 
superior Courts have assigned the role  of a sentinel.1  The superior 
judiciary is always expected to be vigilant to see that the 
fundamental rights and in fact every right enshrined in the 
Constitution is not  violated and the legislature  functions within its 
defined legal bounds.  When a question arises whether the 
prescribed limitation have been exceeded, the Court must as of 
necessity, determine the question  and the only way in which it can 
properly do so  is by looking into the terms of the Constitution by 
which affirmatively the legislative powers are restricted.2   

12. WHETHER  CUSTOM  IS  LAW?

A Division Bench of the Bombay High Court held that
personal laws cannot be said to have been passed or made by the 
legislature or other competent authority  and do not fall within the 
purview of the expression law in force.3  This authority is based on 
the analogy that law in force  includes laws passed or made by  the 
legislature or other competent authority. However,  In re, Smt. 
Amina,4  it has been observed  that personal laws are laws  in force 
under Article 13 of the Constitution of India and are enforceable in 
Courts subject to the provisions of the Constitution and  not 
otherwise. Even custom and usages having the force of law are 
void if found inconsistent with any of the fundamental rights 
guaranteed by the Constitution. The Constitution is the supreme 
law of the land  and no law whether made by the legislature or 
Judge made,    customary  or otherwise, can be enforced by any 
Court if it is inconsistent with or repugnant  to the guarantee of the 

1 Azad Govt.  v.   Kashmir Timber Corporation  PLJ  1980  SC  (AJK)  12 
2 Chief Secretary AJ&K   v.   Sardar Muhammad Abdul Qayyum Khan PLJ 
1983 SC AJK  140 
3 State   v.   Narsu Appa Mali AIR  1952  Bombay 84 
4 AIR 1992  Bombay  214.   
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fundamental rights  unless expressly saved  under specific 
provision of the Constitution itself.  

There was a custom before the emergence of Azad Jammu 
and Kashmir that daughters married outside the home were 
deprived of the right of inheritance.   After the emergence  of Azad 
Jammu and Kashmir and enforcement of the Constitution,  the 
Islam became the religion of the State under Article 3, and under 
sub-article (5) of Article 31 of the Constitution, no law repugnant 
to the teachings and requirements of Islam  as set out in the Holy 
Quran and Sunnah can exist, hence such custom being repugnant 
to the law of Quran is inconsistent with the rights conferred by the 
Constitution.   A custom which deprives a person of his right to 
inheritance can be declared by the Court to be unconstitutional.1 
The right to inherit the property under the Muslim Personal Law is 
a right to acquire the  property which is a fundamental right, under 
Articles 4(13) and 4(14) of the Constitution, hence no one can be 
deprived of this right on the pretext of Custom.  

13. LAWS  AGAINST  QURAN  ALSO  VOID

While protected laws covered by  Article 8 of the
Constitution of 1973, prima facie, qualify the  test of the 
Constitution, nonetheless  all such laws have to qualify  another 
test  i.e. their conformity  to the Holy Quran and Sunnah. In the 
event any provision in any such protected  legislation is found  to 
be  in derogation  of the Holy Quran and Sunnah, the Courts in 
Pakistan, on reaching a conclusion  to this effect,  would be bound 
to ignore and overstep   such a provision as the same does not 
conform  to the superior law of Almighty Allah.2  Fundamental 
Rights must not violate the norms of Islam, as anything in 
Fundamental Rights, which  violates the injunctions of Islam, 
must  be repugnant to such norms.3  

1 Muhammad Ishaq   v.  Federation of Pakistan   PLD  1981 F.Sh.C. 278 
2 Qamar Raza   v.    Tahira Begum  PLD 1988 Kar. 169 
3 Zaheer-ud-Din    v.    State  1993  SCMR 1718 
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14. EXCEPTION

The inconsistency of the previous laws or the contravention
of the subsequent law with the fundamental rights, does not apply 
to the laws relating to the members of the defence services or of 
the forces charged with the maintenance of public order, for the 
purpose of  ensuring proper discharge of their duties and the 
maintenance of discipline  among them.  Thus no law would be 
repugnant to the Constitution or fundamental rights, if  it relates to 
the above categories for the purpose of ensuring proper discharge 
of their duties.  The laws framed for achieving such purposes shall 
not be hit by the rule  of  fundamental rights. But personnel of 
defence services and others forces are not deprived of their right  to 
enforce their private legal  rights,  not connected with their services 
or duties, notwithstanding their being in such service e.g. their 
right to hold and dispose of property, etc.   

[Right No. 1] 
Security of Person. “No person shall be deprived of 
1[life or] liberty save in accordance with law” 

Synopsis 
1. Similarity between Pakistan and  Indian

Fundamental  Rights
2. What  is  procedure?
3. Life  and  liberty
4. Scope of this right
5. Extension of Fundamental Rights through this Right
6. Right  Subject  to  Law

1 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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COMMENTS 

1. SIMILARITY BETWEEN PAKISTAN AND  INDIAN
FUNDAMENTAL  RIGHTS

This Article corresponds to Article 9 of the Pakistan and
Article 21 of the Indian Constitutions. It found place as section 25-
B.4.1. in the Azad Jammu and Kashmir Government Act 1970.  

Indian Constitution has used the words “personal liberty” 
and  “procedure established by law”  as against the words 
“liberty” and “in accordance with law” used in the Constitution 
of Pakistan. The American Constitution  has used the words “due 
process of law”. Be that as it may,  the  spirit of the right in 
essence  is that a person cannot be deprived of his liberty possessed 
under any form  and manifestation of law,  save in accordance with 
the due process of law. The word “procedure” used in the Indian 
Constitution also refers to law  which means the law of procedure 
relating to enjoyment  or deprivation of the liberty enacted by the 
competent legislative authority.  

2. WHAT  IS  PROCEDURE?

Procedure established by  law  means the procedure  laid
down by statute  legislated by the Union or the State legislature 
and if the legislature  framed rules to enforce  its privilege and a 
person is deprived of his liberty as a result of the proceedings 
before  the committee of   privileges, the deprivation would be 
according to the procedure established by law.1  

The Court will only see that the procedure prescribed by 
the statute is strictly complied with and there is no departure from 
it   to the disadvantage of the person detained.2  The  procedure 
must  be just, fair and  reasonable. The Court has the power to 
judge the fairness and justness of the procedure established by  law 

1  M.S.M. Sharma  v.  Sri Krishna Sinha  AIR 1959 SC  395 
2 Naranjan Singh Nathawan  v. State of Punjab  AIR 1952 SC 106 
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to deprive a person of his personal liberty. Procedure means  fair 
procedure and not formal. The procedure must answer to the test of 
reasonableness under Article 14. The term ‘law’ is ‘reasonable 
law’ enacted by competent legislature.  Article  21 embodies a 
Constitutional value  of supreme importance in a democratic 
society  and Articles 14, 19  and 21 are not mutually exclusive but 
they sustain, and strengthen each other.1   Article 21 is the 
procedural  Magna Carta of protection of life and liberty.2     

The procedure is as good law as the substantive law. The 
enforcement of the substantive law is always dependent on the just, 
right, and fair procedure. Procedural safeguards are the 
indispensable  essence of liberty. The history  of personal  liberty 
is largely the history of procedural safeguards. Thus the word 
“law” is  comprehensive enough to include the procedural as well 
as the substantive law.  Simultaneous compliance  of both  will 
ensure the security of a person.  

In the American Constitution  the corresponding provision 
uses  the words “due process of law”.  Munro  in his   
“Constitution of the United States”, Edition 1944 page 193, 
observed  that  “due process of law in a word  means  fair play. All 
legal proceedings which are in furtherance of public  good  and 
which preserve the principle of liberty and justice are held to be in 
accordance with the requirement as to due process of law. Due 
process of law cover both substantive  and procedural laws.”  Lord 
Denning  writes in the preface of his Book, “THE DUE PROCESS 
OF LAW”  Edition  1980,  that  “So by due process of law I mean 
the measures authorised by the law so as to keep the streams of 
justice pure:  to see that trials and inquiries   are fairly conducted;  
the arrests and searches are properly made;  that lawful remedies 
are readily available; and that unnecessary  delays  are eliminated.” 

The due process of law is synonymous  or interchangeable 
with or equivalent to the ‘law of the land’. In the judicial 

1 Moneka Gandhi   v.   Union of India   AIR  1978 SC  597 
2 Vaths    v.   State of Tamal Nadu   AIR  1983  SC 361 
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proceedings it means, the law in its regular course of 
administration through Courts of justice.  

3. LIFE  AND  LIBERTY
This provision is amended through 13th Amendment by

adding the word “life” in it. This word already existed in the 
original draft, but was missed in the printing of the Book by the 
Law Department. Be that as it may, the life implies in liberty, 
because the liberty is always attached to the life, without which the 
concept  of liberty would be absurd.  Life is the human existence 
between birth and death, and all that is attached to, or required for 
in between this period for human existence, is for the life.   

The word ‘liberty’ in the 5th and 14th amendment of the 
United States Constitution is not confined to mere freedom from 
bodily restraint, but  extends  to the full range of conduct, while the 
individual is free to pursue.1  Liberty has a much wide scope than 
personal liberty. It means not only the right  of the citizen to be 
free from the mere physical  restraint of his person, as  by 
incarceration but  the term  is used to embrace the right of the 
citizen to be free in the employment of all his facilities i.e. to live 
and work where he wishes, to earn his living  by all lawful calling, 
to pursue  any vocation  and for that purpose to enter into any 
contract.2  

While explaining the word ‘life’  it is held  by the Supreme 
Court of Pakistan that “in Black’s Law Dictionary, ‘life’  means 
“that  state of animals, humans, and plants or of an organised 
being, in which its natural functions and motions are performed, or 
in which its organs are capable of performing their functions. The 
interval between birth and death. The sum of the forces by which 
death is resisted. “Life”  protected by the Federal Constitution 
includes all personal rights and their enjoyment of the faculties, 
acquiring useful  knowledge,  the right to marry, establish a home, 

1 Munn   v.  Illinois (1876) 94  US 113 
2 A.K. Gopalan   v.  State of Madras   AIR 1950 SC 27 
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and bring up children,  freedom of worship, conscience, contract, 
occupation, speech, assembly and press.” 1 

“The constitutional law in America provides an extensive 
and wide meaning to the word ‘life’  which includes all such rights 
which are necessary and essential for leading a free, proper, 
comfortable and clean life. The requirement of acquiring 
knowledge, to establish home, the freedoms as contemplated by 
the   Constitution, the personal rights and their enjoyment are 
nothing but part of life. A person is entitled to  enjoy  his  personal 
rights and to be protected from encroachments on such personal 
rights, freedoms and liberties. Any action taken which may create 
hazards of life will be encroaching upon the personal rights of a 
citizen to enjoy the life according to law. In the present case this is 
the complaint the petitioners have made. In our view the word 
‘life’  Constitutionally is so wide that the danger and encroachment 
complained of would impinge fundamental right of a  citizen. 

“Right  to live with human dignity enshrined in Article 21 
of the Constitution  must include protection of health and strength 
of workers men and women and  of the tender age of the children 
against abuse, opportunities and facilities for the children to 
develop in a healthy manner and in condition of freedom and 
dignity, educational facilities, just and human condition of work 
and maternity  relief. These are the minimum requirements which 
must exist in order to enable a person to live with human dignity.”2 

The Supreme Court of Azad Jammu and Kashmir in the 
case  reported as Chief Secretary Azad Jammu and Kashmir   v. 
Sardar Muhammad Abdul Qayyum Khan 3 observed:-     

“31. It may be observed that the Constitution Act, 1974, 
so far as liberty is concerned, gives not only liberty to the 
persons but it also protects  the rights attached to the 

1 Shela Zia  v. Water and Power Development Authority   1995 PSC  19 = PLD 
1994 SC 693 
2 Mukti  Morcha   v.  Union of India    AIR 1984  SC  802 
3 PLD  1983  SC ( AJK) 95   



The Azad Jammu & Kashmir Interim Constitution, 1974 272 

persons (jus personarum).  Liberty to the persons, without 
protecting their rights is meaningless. Suppose a  citizen is 
given the  liberty attached  to  his person to move about 
anywhere he likes but if his right to speak, of course within 
law, is denied to him his mere liberty  to move about freely 
would be futile and would lose importance to a great 
extent.  

32. Viewed in their  setting among the group of
provisions relating to right of freedom, subsections (6) and 
(9)  of section 4  of the Constitution  Act, 1974, 
presuppose that citizen to whom  the position of these 
fundamental rights is secured, retains the substratum of 
personal freedom on which  alone the enjoyment of these 
rights necessarily rest. But a person for  committing a crime 
or otherwise, say for the anti-State activities etc. can 
lawfully be deprived of his  freedom  and there can no 
longer be any question  of his exercising or enforcing the 
rights under subsections (6)  and (9)  of section 4  of the 
Constitution Act, 1974.   The deprivation of personal 
liberty in such a situation, we confess, does not offend the 
provisions of these sections. In other words no bar can 
legally be created in the enjoyment of certain civil rights, 
but this  liberty  is subject to any of the laws of the land.”   

4. SCOPE OF THIS RIGHT

This right is guaranteed to every person living in Azad 
Jammu and Kashmir whether he  is State  Subject or not.  All the 
fundamental rights guaranteed by the Constitution are meant for 
the life and liberty of the  persons or State Subjects, as the case 
may be, and this right stands over  all the rights. It, in fact, includes 
in itself all that is guaranteed by the Constitution or by the law. 
This section alone was sufficient for ensuring the other rights given 
in the Constitution.  The corresponding provision of the Indian 
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Constitution is held as the procedural Magna Carta  protection of 
life  and liberty.1     
5. EXTENTION OF FUNDAMENTAL RIGHTS

THROUGH THIS RIGHT
The Courts have extended the scope of the fundamental

rights by interpretation of this section and included in its ambit so 
many other rights which are not specifically mentioned in the list 
of  fundamental rights. The liberty includes and comprehends all 
personal rights and their enjoyment. Liberty, on its positive side 
denotes the fullness of the  individual existence;  on its negative 
side it denotes the necessary restraint  on all,   which is needed to 
promote the greatest  possible  amount of liberty for  each.  The 
“Personal Liberty”  guaranteed by Thirteenth Amend., U.S. Const., 
consists in the power of locomotion without imprisonment or 
restraint unless by due course of law, except those restraints 
imposed to prevent commission of threatened crime or in 
punishment of crime committed, those in punishment of contempt 
of Courts or legislative bodies or to render their jurisdiction 
effectual, and those necessary to enforce the duty citizens owe in 
defence of the State to protect community against acts of those 
who by reason of mental infirmity are incapable of self-control.2 

The liberty includes in itself, the civil liberty,  liberty of 
conscience,  liberty  of contract, liberty of speech,  liberty of press, 
liberty to hold the pleas,  political liberty, religious liberty, etc. 
One would not deter to State that  telephone tapping and 
eavesdropping  mar protection guaranteed to right to life. It 
infringes   secrecy and privacy of a man which may ultimately be 
sources of danger  and  insecurity and in this way the liberty 
guaranteed to a person is invaded which offends against Articles 9 
and 14 of the Constitution of Pakistan.3   

1 T.V. Vatheeswaran    v.  The State of  Tamil  Nadu AIR  1983  SC  361 (2) 
2 Blacks  Law  Dictionary  5th  Edition  Page  827 
3 Mohtarma Benazir Bhutto v. Farooq Ahmed Khan Leghari, President of Pakistan 
KLR 1998 SC 127 
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The word “life”  as used in Article 9 of the Constitution 
would not merely connote vegetative life but would include life 
which a person of civilised society should live. Every reasonable 
manifestation of a human being is a part of life. The employee not 
receiving his salary for a  considerable period of time was not 
expected to maintain minimum standard of civilised living.  The 
dignity of man as envisaged by Article 14  to be inviolable could 
not be maintained by low-paid employee who was deprived of his 
pay for long period of time.1  The right to life  within the meaning 
of  Article 21   means  the right to life with human dignity and the 
same does not  merely connote  drudgery.  It takes within its fold 
some finer graces of human civilization, which makes life  worth 
living.2  Physical and mental health have been treated as integral 
part of the right to life because without good health the civil and 
political rights  assured by the Constitution cannot be enjoyed.3  

Right to free movement throughout Pakistan; right  not to 
be deprived of life or liberty  and the right to be protected against 
unlawful detention or  custody are all rights granted and 
guaranteed by the  Constitution of Pakistan.  Much of this, if not 
more, is also assured in the United Nations Charter. Such  rights 
have to be jealously guarded by all concerned let  alone the Courts. 
Men are born free, have a right to remain free and such  freedom 
cannot be trifled with.4 Personal liberty includes right to travel 
abroad and therefore  no person can be deprived of his right to 
travel except according to the procedure established by law.  Since 
a passport is essential for the enjoyment of that right, therefore 
denial of passport amounts to deprivation of personal liberty.5    

Any assault on the body of a person  e.g.,  whipping, 
torture, blind-folding, fettering, bastinadoing, house arrest, solitary 
confinement, preventing a person from reading a book, religious or 

1 Mst.  Ghosia Naz    v.   Deputy Education Officer  1997  PLC (CS) 666 
2 Unni   Krishnan  v.  State of  AP   AIR  1993  SCW  863 
3 C.E.S.C. Limited   v.     Subhash  Chandra  Bose  AIR  1992  SC 573 
4 Thanwar    v.     Haji Muhammad Bux Chandio 1991  MLD  447 
5 Satwant   Singh    v.  A.P.O.,  New Delhi   AIR 1967 SC 1836 
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non-religious, is an invasion of liberty, and in the absence of a law  
or rule having the force of law authorising it such act would be 
violative of Article 9.1  

To enjoy life according to his own will and facilities 
provided under the law was also an inalienable right of a person. If 
a person served others and for his services no reward was given to 
him, it is not the practice of today’s civilized world. To earn a 
livelihood was also fundamental right of a person which had also 
been recognized in Islam.2   The right to life includes  right to 
livelihood and if the right to livelihood  is not  treated as part of the 
Constitutional right to life, the easiest way of depriving a person 
of his right to life would be to deprive him of his means of 
livelihood to the point of abrogation.3      

The right to  education is one of the rights to personal 
liberty and life ensured by Article 21 of the Constitution. The State 
is under a constitutional mandate to create conditions in which 
fundamental rights guaranteed to the individual would be enjoyed 
by all. The right to education flows  directly from the right to life. 
The right to life under Article 21  and dignity of the individual 
cannot  be ensured  unless it is  accompanied by the right to 
education. Every citizen has a right to education under the 
Constitution and the State is under an obligation  to establish 
educational    institutions   to   enable the  citizens   enjoy the said 
right.4      

1   Begum  Shamim Afridi    v.    Province of Punjab   PLD  1974  Lah.  120 
2 Abdul  Qadir v. District Education Officer (EE&M), District Rahimyar Khan 2001 
PLC (C.S.)  1073 
3 Olga Tellis   v.   Bombay Municipal Corporation  AIR  1986   SC  180). See  
also   Muhammad   Farooque   v.    State of West Bengal AIR  1995  Calcutta  
98,  Deli  Transport Corporation   v.    DTC   Mazdoor Congress    AIR  1991 
SC  101 
4 Miss  Mohini Jain   v.   State of Karnataka  AIR  1992  SC 1858,   Jayshree 
Ravi    v.  University  of  Delhi    AIR  1993   Delhi  108,  Bandhua Mukti 
Morcha    v.  Union  of  India  AIR   1984   SC   802   and  P.  Cherriyakoya     v. 
Union of India  AIR  1994  Kerala   27 



The Azad Jammu & Kashmir Interim Constitution, 1974 276 

The  Supreme  Court  of  India  has  enlarged  the  scope 
of  Article  21  corresponding to the present section of our 
Constitution beyond imagination.  Right to go abroad,1 right 
against solitary confinement,2 right against fetters,3  right to legal 
aid,4 right to speedy trial,5  right against handcuffing,6 right against 
against delayed execution,7 right against custodial violence,8 right 
right against public hanging,9 right to Doctor’s assistance,10 and  
right  to shelter,11  are all  held as the rights to life and liberty.12    

Right to liberty under Article 9 means free from control. 
The  law  of jungle cannot be allowed to be perpetuated nor any 
civilized  Government can be allowed to continue with it without 
any check. Such acts violate Article 9. Even hardened criminals 
have a right to be prosecuted and  charges  be proved against them 
according to law. This is not authority of executive or any agency 
to decide it before hand that a particular person under  arrest  is a 
terrorist or hardened criminal  and start operation  to  kill  him.13   

1 Satwant Singh Sawhney v. D. Ramarathnam, Assistant Passport Officer, New 
Delhi AIR  1967  SC 1836 
2 Sunil  Batra   v.   Delhi Administration and others  AIR  1978  SC 1675 
3 (Firm Sardari   Lal Vishwa Nath    v.   Pritam Singh  AIR 1978 SC  1518) 
4 Madhav  Hayawadanrao  Hoskot   v.   State  of  Maharashtra    AIR  1978  SC 
1548) 
5 (Hussainara  Khatoon & others  v.  Home Secretary, State of Bihar, Patna AIR 
1979  SC 1360) 
6 (Prem  Shankar Shukla    v.   Delhi  Administration,  AIR  1980  SC 1535) 
7 (T.V. Vatheeswaran   v.   The State of Tamil Nadu,  AIR  1983  SC 361 (2) 
8 (Sheela   Barse    v.   State of Maharashtra,  AIR 1983 SC 378) 
9 (Attorney General of India    v.   Lachma Devi  AIR  1986  SC 467) 
10 (Pt. Parmanand  Katara   v.  Union of India  AIR  1989  SC 2039) 
11 (Shantistar Builders   v.   Narayan Khimalal Totame  1990 (1) SCC  520 = 
AIR  1990 SC 630) 
12 Human Rights Commission of Pakistan  v.  Govt. of  Pakistan  PLD 2009 SC 
507 
13 (Mir  Hazar   v.   The State    NLR  2002  Cr.  92) 
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Liberty of a person, under the Constitution is guarded by 
the Courts,  but the same is always subject to law. Such right is to 
be protected in the light of the law under which the liberty of the 
person has been curtailed.1   

Every citizen shall have the right to remain in, enter and 
move freely throughout Pakistan and to reside and settle in any 
part thereof, but this is subject to any reasonable restriction. We 
are of the view that its application is intended to be only 
territorial.2  

1 (The State   v.   Ghulam Rasool  2001  P.Cr.L.J. 295) 
2 Abdul Hafiz Pirzada   v.   Government of Pakistan 1989 CLC  79 

6. RIGHT  SUBJECT  TO  LAW
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[Right No. 2] 
Safeguard as to arrest and detention.- (1)  No 
person who is arrested shall be detained in custody 
without being informed, as soon as may be, of the 
grounds for such arrest, nor shall he be denied the 
right to consult and  be defended by a legal 
practitioner of his choice.  
(2) Every person who is arrested and detained in 
custody shall be produced before the nearest 
Magistrate within a period of twenty-four hours of 
such arrest, excluding the time necessary for the 
journey from the place of arrest to the Court of the 
Magistrate, and no such person shall be detained in 
custody beyond the said period  without the authority 
of a Magistrate.   
(3) Nothing in sub-paragraphs (1)  and (2) shall 
apply to any person.- 
(a) who for the time being is an enemy alien, or 
(b) who is arrested or detained under any law 

providing for preventive detention. 
1[(4)   No law providing for preventive detention 
shall be made except to deal with persons acting in a 
manner prejudicial to the  integrity, security or 
defense of Azad Jammu and Kashmir or Pakistan 
or any part thereof, or public order, or the 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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maintenance of supplies or services, and no such law 
shall authorize the detention of a person for a period 
exceeding three months unless the Review Board 
has, after affording him an opportunity of being 
heard in person, reviewed his case and reported, 
before the expiration of the said period, that there 
is, in its opinion, sufficient cause for such 
detention, and, if the detention is continued after the 
said period of three months, unless the Review 
Board has reviewed his case and reported, before the 
expiration of each period of three months, that there 
is, in its opinion, sufficient cause for such detention. 

Explanation-I: In this clause, "the Review Board" 
means a Board appointed by the Chief Justice of 
Azad Jammu and Kashmir consisting of a Chairman 
and two other persons, each of whom is or has been 
a Judge of the Supreme Court or a High Court. 

Explanation-II: The opinion of the Review Board 
shall be expressed in terms of the views of the 
majority of its members. 

(5)   When any person is detained in pursuance of 
an order made under any law providing for 
preventive detention, the authority making the 
order shall, within fifteen days from such 
detention, communicate to such person the grounds 
on which the order has been made, and shall afford 
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him the earliest opportunity of making a 
representation against the order: 

Provided that the authority making any such 
order may refuse to disclose facts which such 
authority considers it to be against the public interest 
to disclose. 

(6)  The authority making the order shall furnish to 
the Review Board all documents relevant to the 
case unless a certificate, signed by a Secretary to 
the Government concerned, to the effect that it is 
not in the public interest to furnish any documents, 
is produced. 

(7)   Within a period of twenty four months 
commencing on the day of his first detention in 
pursuance of an order made under a law 
providing for preventive detention, no person shall 
be detained in pursuance of any such order for more 
than a total period of eight months in the case of a 
person detained for acting in a manner prejudicial to 
public order and twelve months in any other case: 

Provided that this clause shall not apply to any 
person who is employed by, or works for, or acts 
on instructions received from, the enemy, or who is 
acting or attempting to act in a manner prejudicial 
to the integrity, security or defense of Azad 
Jammu and Kashmir or Pakistan or any part 
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thereof or who commits or attempts to commit any 
act which amounts to an anti-national activity as 
defined in a law or is a member of any 
association which has for its objects, or which 
indulges in, any such anti-national activity. 

(8)   The Review Board shall determine the place 
of detention of the person detained and for a 
reasonable subsistence allowance for his family. 

(9)    Nothing in this clause shall apply to any person 
who for the time being is an enemy alien.] 

[Original text of the amended article] 
[2(4) No law providing for preventive detention shall 
authorise the detention of a person for a period exceeding three 
months unless the review board set up by the Government  has 
reported  the expiration of the said period of three months  that 
there is, in its opinion, sufficient cause for such detention.  

(5) When any person is detained in pursuance of an order 
made under any law providing for  preventive detention, the 
authority making the order shall, as  soon as may be, 
communicate to such person the grounds on which the order has 
been made, and shall afford him the earliest opportunity of 
making a representation against the order: 

Provided that the authority making any such order may 
refuse to disclose facts which such authority considers it to be 
against the public interest to disclose].”  
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Synopsis 

1. Types of arrest and detention
2. Procedural safeguards under  ordinary  laws
3. Right  to  legal  aid
4. To  whom  this  safeguard  applies
5. Communication  of  grounds  of  arrest and  effect

of  its  failure
6. What  is  preventive  detention?
7. Law & Order and Public  Order. (distinction)
8. Duration  of  detention — Review  Board —

distinction  between  constitutional privacy
9. Rights of  detenu  under Preventive  Laws
10. Communication  of  grounds  of  arrest  and

detention how made and effect of its failure
11. What  is  Communication?
12. Review Board and its functions
13. Function  of  Review  Board
14. Whether Legal Practitioner allowed before Review

Board
15. What  does “as soon as may be” mean?
16. Duty of  Courts  in  preventive detention  cases

COMMENTS 

Right No. 2,   corresponds to rights guaranteed by Articles 
10 and 22  of Pakistan  and  Indian  Constitutions, respectively and 
section 25-B.4.2.  of  the Azad Jammu and Kashmir  Government 
Act 1970.   
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This Right is supplemented through 13th Amendment by 
imparting spirit of Article 10 of the Constitution of Pakistan. The 
original text was brief while the new is self-explanatory, 
comprehending different aspects relating to safeguard against 
arrest and detention. 

1. TYPES OF ARREST AND DETENTION

This Article regulates two types of detentions. Sub-paras
(1) and (2)  of Article 4(4)(2) contemplate the cases of arrest under 
the ordinary laws, while  sub-paras (4) and (5)  contemplate the 
cases of arrest under the preventive laws.  

Sub-paras (1) and (2)  guarantee  that a person arrested 
shall be informed, as soon as may be, the grounds for such arrest, 
and he shall not be denied the right to consult and be defended by a 
legal practitioner of his choice. He has to be produced  before 
nearest Magistrate within a period of 24 hours of such arrest.  The 
detention beyond 24 hours can  only be made under the order of  a  
Magistrate only. 

Detention is of two kinds, (i)  Private; and (ii) Public.  In 
cases of private detention, bona fide of applicant attracts attention 
of the Court, particularly in cases of woman and minors. This is in 
consideration of welfare and benefit of woman and minor, as the 
case may be, so that the process of law is not abused. In case of 
public detention, only requirement is that applicant should be in a 
position to know facts and particulars of detention so that he could 
assist the Court. 

2. PROCEDURAL SAFEGUARDS UNDER  ORDINARY
LAWS

Sections 61 and 167  of the Code of Criminal Procedure
set forth the procedural details that detention in any case cannot be 
beyond the period of 24 hours, exclusive of the time necessary for 
the journey from the place  of arrest to the Magistrate’s Court.  The 
right of the detained person to consult  and be defended by the 
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legal practitioner begins from the movement  he is arrested.1  This 
constitutional right is further regulated by section 340 of the Code 
of Criminal Procedure.  The communication between the legal 
practitioner  and detainee is also protected. No Advocate or 
Pleader, as the case may be, or interpreters or clerks or servants of 
the Advocate shall be compelled to disclose any communication 
between the detainee and  the legal practitioner under Articles 9, 
10 and 12 of the Qanun-e-Shahadat Order 1984, except the 
communication made in furtherance of any illegal purpose or 
crime or fraud.   Every ordinary law relating to arrest must provide 
for these constitutional safeguards, and if it does not, the 
provisions of the Constitution being supreme  shall be read as  a 
part of the law  and the persons aggrieved may seek the redress, if 
they are disregarded.2      
3. RIGHT  TO  LEGAL  AID

The right to consult and be  defended  by a legal
practitioner of the choice of the  detainee  is  an inviolable right. 
Any provision of law which  denies the right to be defended  by a 
Legal Practitioner, except a law relating to preventive detention, is 
void.3  The arrested person must be given reasonable opportunity 
to engage a  counsel  and the  counsel  must also be given 
reasonable opportunity to defend him.4  Whether  a law under 
which a person is arrested gives or denies the arrested person right 
to be defended by the counsel, the Constitutional provision has to 
be read as a part of the law and that right has to be afforded to the 

1 Moti  Bai   v. The State   AIR  1954  Rajasthan 241 
2 Bazal Ahmed Ayyubi   v.  The Province of West  Pakistan   PLD  1957  (W.P.) 
Lahore 388,  Abdul Aziz   v.   The Province of West  Pakistan   PLD  1958 SC  
499 
3  Muhammad Usman   v.   The State   PLD  1985  Lahore 293,  Bazal Ahmed 
Ayyubi   v.  The Province of West  Pakistan   PLD  1957  Lahore 388 
4  Moslemuddin Sikdar   v.   Chief Secretary Government of East Pakistan  PLD 
1957 Dacca  101 
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person.1  But this right does not mean that he shall be defended at 
the expense of the State. If he is not able to engage an Advocate of 
his choice, he shall have to  be satisfied with the lawyer engaged 
by the Court, but if he is not satisfied with the counsel so engaged, 
he can object to him.2  The right to be defended by a lawyer is not 
restricted  to trials involving capital punishments, but this right 
extends to all criminal trials including appeals which are a 
continuation  of the  trial.3  The right to consult and be defended by 
a legal practitioner is of no avail if the grounds of arrest  and 
detention are not communicated to him. This right belongs to the 
person arrested at all stages of his arrest, be it pre-trial,  trial before 
a Criminal Court or a Special  Tribunal,  and  also  whether under 
the general law or special law.  

The duration of detention and the procedure for the 
governance of the power to detain, is also constitutional guarantee 
and it is procedurally substantiated.  The person arrested must be 
produced  before nearest Magistrate  within the prescribed time. 
However the time taken for the journey from the place of arrest to 
the Court of Magistrate has to be excluded. Only that time shall  be 
excluded which is necessary for such journey.  Failure to comply 
with this requirement would make further detention illegal  and the 
arrested person would be entitled to be released forthwith.4    

Preventive detention is a serious invasion on personal 
liberty of a citizen.  It is, therefore, the duty of the Courts to 
jealously  watch  and enforce and safeguard this precious right 
provided  by the Constitution against improper and capricious 

1 Mrs. Rowshan  Bijaya Shoukat Ali Khan  v.  The Govt. of East Pakistan  PLD 
1965 Dacca 241 
2  Hakim Khan   v.   The State  1975 SCMR  1 
3  Tika    v.  State of U.P.  1975  Cr.L.J. Allahabad  337 
4 Swami Hariharanand Saraswati   v.  The Jailer  AIR  1954  Allahabad  601, 
Sakhi Daler Khan  v. Superintendent Incharge Recovery  of Abducted Women 
PLD 1957 Lahore 813, The State of Uttar  Pradesh  v.   Abdul Samad  AIR 
1962  SC 1506 
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exercise of the power by the executive.1 The rule of production 
before the Magistrate within 24 hours  is mandatory even if the 
arrest is made under a warrant.2       

The period of 24 hours begins as  soon as a person is 
arrested, and in case of prolonged  detention, compliance with the 
clause at any time afterwards  does not satisfy the constitutional 
requirement.3 The safeguard provided by the above right read with 
sections 61 and 167  of the Code of Criminal Procedure implies 
that the investigation shall be completed  and placed before the 
Magistrate within 24 hours, but if  the investigation is not so 
completed,   further detention can be authorised by the Magistrate 
only.  
4. TO  WHOM  THIS  SAFEGUARD  APPLIES

The above safeguards provided by the Constitution apply to
every person, whether State Subject or not, except to an enemy 
alien and a person arrested or detained under any law providing for 
preventive detention. Sub-para (3) of Article 4(4)(2)  is an 
exception to  the above security. However in view of the complex 
international relations and treaties   emerging out of those relations  
e.g.  Universal Declaration  of Human Rights, 1948,  the 
International Covenant  On Civil and Political Rights 1966, etc. 
the detention  of foreign national involves an element of 
International Law and human rights. The appropriate authority 
cannot be oblivious of its international obligations. The universal 
declaration of human rights includes the right  to life, liberty and 
security of person, the freedom from arbitrary arrest and detention, 
right to fair trial before an independent and impartial tribunal and 
the right to presume to be innocent until proved guilty.  The 
Municipal Law is to be interpreted in accordance with the State’s 

1 Sardar Sikandar Hayat Khan   v.   Azad Government    PLD 1978 SC AJK  12 
2 Sakhi Daler Khan   v.   Superintendent Incharge Recovery  of Abducted 
Women  PLD 1957 Lahore 813, State of Uttar  Pradesh  v. Abdul Samad AIR 
1962  SC 1506 
3  The State of Uttar  Pradesh  v.   Abdul Samad AIR  1962  SC 1506 
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international obligations  and these need to be harmonised 
whenever  possible, bearing in mind the spirit of the covenants.1    

Except the preventive detentions, the right  visualised by 
the above Article does not limit its application to the criminals 
alone. It affords protection to all persons arrested under other 
contemporary laws e.g. Under the Pakistan (Recovery of Abducted 
Persons) Ordinance, 1949  or  The Control of Goondas Act, 1951. 
etc.2  
5. COMMUNICATION  OF  GROUNDS  OF  ARREST

AND  EFFECT  OF  ITS  FAILURE
The grounds of arrest shall have to be communicated to the

arrested person as soon as may be. It means as nearly as is 
reasonable in the circumstances of a particular case, and as such no 
definite period of time can be laid down as reasonable in all cases. 
The Court is otherwise vested with the powers to  release a person, 
if it finds that the reasonable time has already been passed and the 
accused person has not been communicated the grounds of his 
arrest.3  Distance of the place  of residence of detenu  and place of 
detention  from the headquarter of the authority ordering detention 
is also a criterion  to  determine the reasonableness of period  for 
communication of  grounds.4 The communication of the grounds 
should contain the particulars to enable the arrested person to 
understand the nature of accusation  against him so that he may, if 

1  Jolly  George  Varghese    v.   The  Bank  of Cochin  AIR 1980  SC  470 
2  Sakhi Daler Khan   v.   Superintendent Incharge Recovery  of Abducted 
Women  PLD 1957  Lahore 813,  Jumma  Khan Baluch  v.   The Government of 
Pakistan   PLD  1957  Karachi  939),    The State of Punjab  v.   Ajaib Singh  
AIR  1953  SC  10,   Bazal Ahmed Ayyubi   v.  The Province of West  Pakistan  
PLD  1957   Lahore 388,      State of Madhya Pradesh   v.     Shobharam  AIR  
1966  SC  1910 
3  State of  Bombay    v.   Aatmaram   (1951) S.C.R. 167 
4  Sardar Sikandar Hayat  Khan  v.  Azad Government  PLD  1978 SC AJK  12,   
Raja Abrar Hussain Khan  v.  The State   PLD  1982  AJK  2, Khawaja 
Muhammad Saeed   v.  Azad Government   PLD  1982  AJK  36 
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he wishes, apply for bail or  writ of habeas corpus.1   Mere 
reference to the section of law  under which he has been arrested 
will not be treated as sufficient compliance  with the requirement.2 
Where a case is registered at a police station under section 154 of 
the Code of Criminal Procedure, the officer incharge of the police 
station is under  an obligation under sections 155 and 157  of the 
Code of Criminal Procedure, to send the report of the case 
registered to the Magistrate empowered to take cognizance  of such 
offence upon a police report.  This report forms the basis of the 
grounds for the arrest of the person, hence furnishing of this report 
itself is sufficient information of the grounds of arrest to the 
person.  It may be had by the arrested person from the police 
station or from the magistrate to whom the report is sent.  

6. WHAT  IS  PREVENTIVE  DETENTION?

Sub-paras 4 and 5  of sub-article (2) deal with cases of
preventive detention. The object of the framers of the Constitution 
in giving  a constitutional protection to preventive detention was to 
prevent anti-social and subversive elements  from jeopardizing the 
welfare of the State and peace of the public. Along with  the 
recognition  of necessity of law for preventive detention, the 
framers of the Constitution provided certain safeguards to mitigate 
their harshness, by placing fetters on the legislative powers 
conferred under this section. These  clauses of the section impose 
the following restrictions upon the powers of the legislature itself 
to enact a law of preventive detention:- 
(1) Making it obligatory to constitute a Review Board to 

scrutinize  grounds of detention  and report; 
(2) Such law cannot authorise detention beyond the maximum 

period prescribed in the Constitution; 

1  Mrs. Rowshan  Bijaya Shoukat Ali   Khan   v.  Govt. of East Pakistan PLD 
1965  Dacca  241 
2  Vimal  Kishore  Mehrotra  v.   State of Uttar Pradesh  AIR  1956  Allahabad 
56,   Madhu  Limaye   v.  The State   AIR   1959  Punjab  506 
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(3) Detention cannot be authorised beyond three months 
without the report of a Review Board; 

(4) A person detained under a law of preventive detention has a 
right to obtain information as to the grounds of his 
detention and has also the right to make a representation 
against an order of preventive detention. 

A person is said to be detained, when under the compulsion  of an 
order issued by the relevant authority, he cannot freely move about  
and cannot go where he likes.  Externment is also a form of 
restraint.  

The preventive detention  is an anticipatory action. It is an 
action to be taken to prevent apprehended objectionable activities. 
By way of this action, it is intended to prevent a person from 
indulging in any  conduct injurious to the society.  It is a 
precautionary measure    and the object is to intercept  a  man 
before he does  an act which is injurious to the society.  

Maintenance of Public Order Act,  Civil Defence Act, 
Public Safety Act and Emergency Powers Act,  authorise the 
executive to  order preventive detention.  “It is also to be noted that 
the provisions of Civil Defence Act as well as Public Safety Act 
impose restrictions  on  the  personal liberty of a subject and as 
such they must be strictly and rigorously complied with in letter 
and spirit.  Non-observata forma infertur adnullatio actus (non-
observance of the prescribed formalities involves the invalidity of 
the proceeding) is the time-honoured maxim. In pre-constitutional 
law, (Public Safety Act and Civil Defence Act) though there is no 
provision with regard to the communication of the grounds and 
holding of the meeting of Advisory Board, yet after passing of the 
Constitution, such requirements would be deemed to have been 
incorporated in the law under which detention of a person is 
ordered.  These requirements would, therefore, operate pro prio 
vigori.” 
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The Court (competent) would forthwith release the detenu 
in the following cases:- 
(i) The detenu not being supplied the documents referred to 

or relied upon in the order of detention, when the order of 
detention is served upon detenu; 

(ii) Inordinate delay by the appropriate authority to consider 
the representation of detenu; 

(iii) If grounds communicated are either vague or in a language 
not understood by the detenu; 

(iv) If the rules relating to the detention are not strictly 
complied with.”1 

(v) The Government may arrest a person and detain anywhere 
within Azad Jammu and Kashmir, but District Magistrate 
can exercise the powers within the jurisdiction of his own 
local limits.2 Detention order beyond the limits of 
territorial jurisdiction of District Magistrate  held without 
lawful authority.3 

7. LAW & ORDER AND PUBLIC  ORDER (DISTINCTION)

A  distinction has to be drawn between the actions which
are likely to injure some specific individuals and the others, which 
injure the public interest.  Former are the cases of law and order, 
while the  later are the cases of public order.  The difference 
between the public order and law and order  is similar to the 
distinction between public and private crimes in  realm of 
jurisprudence. There  is a broad distinction along these lines,  the 
differences naturally arise in the application of any such test.4   

1 Sardar Sikandar Hayat Khan   v.  Government of AJ&K   PLD 1978 SC AJK 
12 
2 Sardar Muhammad Latif Khan  v.  The State 1983 P.Cr.L.J. 456 
3 Ibid 
4  Pushkar Mukherjee  v.   State of West Bengal    AIR  1970 SC 852 
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The public order is synonymous   with the public peace, 
safety  and  tranquility.  It is the basic need in the organized society 
in which the citizens can peacefully pursue their normal activities 
of life.1    Whether an act relates   to law and order or public order 
depends upon the effect of the act on the life of the  community or 
in other words the reach and effect  and potentiality of the act if so 
put as to disturb or dislocate  the even  tempo of the life of the 
community, it will be an act which will affect  public order.  The 
true distinction between the  area of public order and the law and 
order  lies not in the nature or quality of the  act, but in the degree 
of the extent of its reach upon society. The acts similar in nature, 
committed in different contents and circumstances might cause 
different reactions.2 The objectionable activities of the detenu have 
to be judged in the totality of the circumstances  to find out 
whether those activities  have any prejudicial effect on the society 
as a whole or not. If the society,  and not only an individual suffers 
on account of the questionable activities of a person,  then those 
activities are prejudicial to the maintenance of the public order and 
not merely prejudicial to the maintenance  of law and order.3     

8. DURATION OF DETENTION — REVIEW  BOARD —
DISTINCTION BETWEEN CONSTITUTIONAL PRIVACY

The detention under the preventive laws cannot exceed a
period of three months unless the Review Board set-up by the 
Government reports before the expiration  of  the  period of three 
months that there is, in its opinion, sufficient cause for such 
detention.  Detention up to the period of three months is similar in 

1  The Superintendent, Central Prison, Fatehgarh v.  Dr. Ram  Manohar Lohia 
AIR  1960  SC  633 
2  Gulab Mehra   v.  State of U.P.  AIR  1987  SC  2332,    State of   U.P.   v. 
Kamal Kishore Saini  AIR  1988  SC  208,    Ashok Kumar   v.  Delhi  
Administration  AIR  1982  SC  1143,    Arun Ghosh   v.  State  of West Bengal  
AIR 1970 SC 1228 
3  Harpreet   Kaur    v. State of Maharashtra   AIR  1992  SC  979,    Lallan 
Prasad     Chunnilal  Yadav     v.   S. Ramamurthi  and others  AIR  1993 SC 
396 
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Pakistan and Indian Constitution, as is in ours. However in the 
Pakistan Constitution grounds on which order has been made  shall 
be communicated to the detainee within 15 days from the date of 
detention, while in  the Indian  and our Constitutions  the grounds 
are  to be  communicated to the detainee “as soon as may be.” The 
provisions of the Pakistan and Indian Constitutions have inbuilt 
mechanism  of the review or the Advisory Board, as it is provided 
in their Constitutions.  The Review Board under the Constitution 
of Pakistan consists of three members appointed by the Chief 
Justice of Pakistan consisting of a Chairman and two other persons 
each of whom is, or has been, a Judge of the Supreme Court or the 
High Court, in case  the detention is under the Federal Law; and  in 
case the detention is under a provincial law, the Board is appointed 
by the Chief Justice of the relevant High Court consisting of a 
Chairman and two other persons each of whom,  is or has been, a 
Judge of a High Court. 

The Constitution of Azad Jammu and Kashmir does not 
have the similar provisions. The High Court of Azad Jammu and 
Kashmir expressing dismay  over this state of affairs  observed  in 
the case  titled  Sardar Sikandar Hayat Khan  v.  Government of 
Azad Jammu and Kashmir 1 as under:- 

“Unlike the Constitution of Pakistan where the Board is 
manned by the Judges of the Supreme Court or High Court,  
as the case may be, to be appointed by the Chief Justice, 
no such provision exists in our Constitution. As a result in 
Azad Kashmir the Review Board generally comprises the 
executive officers. In fact, the Home Secretary  (Chief 
Secretary)   who himself recommends the detention order is 
the Chairman of the Board. The other members are mostly 
his subordinate executive officers. This state of affairs 
cannot inspire confidence that such a Board should, 
because the Advisory Board is constituted to safeguard  the 
liberty of an individual against the highhandedness  of the 

1 PLD 1978  SC  AJK 12 
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executive. It is, therefore, desirable that same pattern as 
obtaining  in Pakistan should be followed;  otherwise it 
offends the time honoured rule “nemo  potest esse simul 
actor et judex”.  (no one can be at once suitor and the 
Judge).”  

After the above judgment, a provision alike  Article 10 of the 
Pakistan Constitution were introduced  in Maintenance of Public 
Order  Act. However, this remains a sub-constitutional provision  
liable to be changed under the ordinary course of law making. The 
lacunas pointed out above are filled by 13th Amendment of the 
Constitution by making the provisions compatible with Pakistan 
and Indian Constitutions. 

9. RIGHTS OF  DETENU  UNDER PREVENTIVE  LAWS

A person arrested under the preventive detention falling
within the meaning of sub-paras (4) and (5)  of Article 4(4)(2)  of 
the Constitution,  has no right to be produced before a Magistrate 
within 24 hours or to be defended by a Legal Practitioner  in view 
of sub-para (3) of Article 4(4)(2). However other safeguards are 
provided in such case i.e.  that a person cannot be detained for 
more than three months  unless the Review Board has reported that 
there is, in its opinion, sufficient cause for such detention;  he has 
been communicated the grounds on which the order has been made  
and that he is afforded an earliest opportunity of making a 
representation against the order. Where the case is not placed 
before the Review Board within the prescribed time, the detention 
would be illegal. 1  Where a person is ordered to be detained for a 
period of 30 days only, no reference  to the Review Board is 
necessary. However  detenu can apply to the High Court, if he 
alleges male fide.2  No order detaining the person for an indefinite 
period of time or beyond the period of three months, can be 

1  Mrs. Roshan Shoukat Ali Khan   v.  Govt. of East Pakistan  PLD  1966 SC 
286 
2  Muhammad Ghafoor   v.   Government of N.W.F.P.  PLD  1974  Pesh.  28 
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passed.1    Continuous detention beyond the period provided by the 
Constitution  without advice of the Review Board is illegal.2  If 
there happens  to be defect in the original order of detention, it 
cannot vitiate the detention of the detenu which is made  in 
pursuance of the recommendations of the Review Board  before 
whom some secret documents of serious nature on the activities of 
the detenu were placed.3 If the action of detention is not in 
accordance with the law, then it is an action in an unlawful 
manner. The term law includes the judicial principles laid down 
from time to time by the superior Courts. An action taken mala 
fide or in colourful exercise of powers is not regarded as action in 
accordance with law. Similarly an action  taken upon extraneous or 
irrelevant consideration or on  no grounds at all, or without proper 
application of mind would not qualify to be an action in 
accordance with law.4   

Under sub-para (5) of Article 4(4)(2), the authority 
detaining a person under preventive detention  is bound to 
communicate the grounds on which the order has been passed  to 
the person arrested  so as to afford him an opportunity of making  a 
representation against the order.  Correspondingly, it confers a 
right upon the arrested  person  to obtain the grounds of his arrest 
from the relevant authority.  In the case of Mst. Shazia Parveen   v.   
District Magistrate Okara, the word “grounds”  is explained as 
under:- 

“……   ………  As there must be grounds, on which the 
order has been made, there can be no order without 
grounds; therefore, “grounds” are the basis supporting the 
orders. ….  … “Grounds” are, therefore, the necessary 

1 Muhammad Akbar Cheema, Advocate   v.   Superintendent Jail, Kot Lakhpat 
1994  P.Cr.L.J.  2362 
2  Sattar Habib   v.  K.S. Duleep Singh  AIR  1986  SC  418 
3  Haji Rajan Ali   v.   Superintendent, District Jail Quetta 1986  P.Cr.L.J. 2928 
4  Mst. Shazia Parveen   v.  District Magistrate  Okara  PLD  1988  Lahore 611 
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substratum of fact upon which the satisfaction of detaining 
authority is founded.”1 

Non supply of the grounds  vitiate the detention order as illegal and 
detenu is entitled to be set at  liberty.2  Similarly the particulars and 
the details of the grounds of detention must be  self-speaking and 
comprehend-able so that the detenu is able to make an affective 
representation against  his detention.3 Where copies of  certain 
documents served on the detenu are wholly illegible  or 
unreadable, it  is denial of the constitutional safeguard  of an 
opportunity to make an effective  representation against the 
detention.4  Unreasonable delay in forwarding the representation to 
the Government is fatal, rendering  the entire detention illegal and 
unlawful.5  The detention  order based on  vague statement  of 
facts and giving no indication and particulars as to the nature of 
acts committed by the detenu and not showing whether detenu was 
ever apprehended on the charge of such acts  which formed 
foundation of  detention, was violative of Article 10(5) of the 
Constitution. (Equal to 4(4)(2)(5) of our Constitution).6 

10. COMMUNICATION  OF  GROUNDS  OF  ARREST  AND
DETENTION  HOW MADE AND EFFECT OF ITS FAILURE

The  communication  of   the   grounds   for   detention  is
sine qua non for the validity of the detention order. It enables him 
to make a representation against the action taken. The detention 
would be illegal if the grounds  are not communicated to him at all 

1  Mst. Shazia Parveen   v.   District Magistrate, Okara   PLD  1988  Lahore 611 
2  Nek Amal   v.  Political Agent Malakand    PLD 1975 Pesh.  67,  Muhammad 
Inamullah Khan   v. The State   PLD  1977  Lahore  1279,  Shah Din  alias 
Shakia   v.   Government of Punjab   1977 P.Cr.L.J. 795 
3  Mrs. Nargis Khan  v.   District Magistrate Karachi East 1986  MLD  2553 
4  Union of India   v.   Muhammad Ahmed   Ibrahim  AIR  1992  SC  778 
5  Aslam Ahmed   v.  Union of India   AIR  1984  SC  1403,  B. Alamelu   v. 
State of  Tamil Nadu   AIR  1995  SC  539 
6  Sardar Muhammad Latif Khan   v.  The State   1983 P.Cr.L.J. 456, 
Muhammad Siyab Khalid   v.  Additional District Magistrate  Rawalakot  PLJ 
1983  AJK 18 
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or not within a reasonable time.1 The  grounds must contain 
sufficient facts and information to enable the detenu to understand 
the  alleged reasons for his arrest.2 The grounds communicated 
must be the grounds on which detention was ordered and not 
different, and they should be communicated as early as possible, 
delay of 16 days in communication being too long.3  The grounds 
for detention must be  in existence at the relevant time as,  any 
groundless detention order would be  void  ab initio.4   

11. WHAT  IS  COMMUNICATION?
Communication means imparting  to the detenu sufficient

and effective knowledge of the facts and circumstances on which 
the order of detention is passed and such communication must be 
made in the language understood by the detenu.5      

The grounds communicated must be self-explanatory and 
self-speaking. Allegations must be so obvious that detenu is in a 
position to comprehend it and make the representation. Mere 
reproduction of the language of the section is not sufficient to 
justify the detention. Material facts ought to be told to detenu to 
enable him to make an effective representation.  The object of the 
provision was to give the detenu a  right to make effective and 
expeditious representation. It is the duty of the detaining authority 

1  Khan Ghulam Muhammad Khan Loondkhawar and others  v.   The State 
PLD  1957  (W.P.) Lahore 497,  The State of Bombay   v.   Atma Ram  Shridhar  
Vaidya  AIR  1951  SC  157 
2  Mrs. Rowshan Bijaya Shaukat Ali Khan    v.  The Government of East 
Pakistan  PLD  1965  Dacca 241,  Shibban  Lal  Saksena   v.   State of Uttar 
Pradesh and others  AIR  1954  SC 179,   Ramm Krishna   v.   State of Delhi 
AIR  1953  SC  318 
3  Khan Ghulam Muhammad Khan Loondkhawar & others  v.  State PLD 1957 
(W.P.) Lahore 497 
4  Ibrahim  v. Deputy Martial Law Administrator  Karachi  PLD   1979  Karachi  
571 
5  Hari Kashan   v.   State of Maharashatar   AIR  1962  SC  916,   Smt. Raziya 
Umar  Bakshi    v.   Union of India   AIR  1980  SC  1751,   Nainmal  Pertap 
Mal Shah   v.   Union of India    AIR  1980  SC  2129 
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to apprise the detenu as to when, where and what acts or omissions 
were attributed to him; that he was suspected of doing something 
prejudicial to public safety or maintenance of public order.  In case 
some public speech was made or underground meeting was held, 
or detenu was  involved  in  trade  or  activity  lending  support  to   
hold that such trade or activity was prejudicial to public safety, it 
was essential to let the detenu know such material facts.1   

Insufficient  and  irrelevant  grounds, or communication of 
the section of Penal Code only, on the basis of which no effective 
representation can be made by the detenu, are also violative of the 
Constitution.2  While it is obligatory upon the authority to disclose 
all the grounds, the detaining authority has been given an absolute 
discretion to withhold facts which it would be against the public 
interest to disclose, according to the opinion of such authority. 
Though a  Court has no power to impose its opinion as to whether 
it is against the public interest or not to disclose any particular fact 
or facts, but the Court may itself examine the materials which have 
been withheld, with reference to public interest, in order to 
determine it. 

An order of detention passed by incompetent authority or 
passed in an illegal or irregular manner  or passed for  collateral or 
ulterior purpose  or for suppressing  a rival political party in 
opposition  to the ruling party,  is a mala fide exercise of the 
power, hence  illegal.3    

1  Raja Abrar Hussain Khan  v.   The State  PLD 1982 AJK 2 
2  Ch. Zahoor Ellahi   v.   The State   1976  P.Cr.L.J. 1413,   Nek Amal   v. 
Political Agent, Malakand  PLD 1975  Pesh.   67,  Fazal Ellahi   v.   Province of 
Sindh   1976  P.Cr.L.J.  634 
3  Government of West Pakistan  v.   Begum Agha Abdul Karim Shorish 
Kashmiri  PLD  1969 SC  14,  Saiyyid  Abul A’la Maudoodi   v.   The 
Government of West  Pakistan  PLD  1964  SC  673,  Mir Abdul Baqi Baluch  v. 
Government of Pakistan through Cabinet Secretary Rawalpindi  PLD 1968 SC 
313,  Ram Singh    v. State of Delhi  (1951)  SCR  451),  Jay. Singh  v.  State of 
Jammu and Kashmir   1985  Cr.L.J.  527 (SC) 
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12. REVIEW BOARD AND ITS FUNCTIONS

The fact that the report of Advisory Board (Review Board)
has to be obtained before the expiry of three months from the date 
of detention shows that, the maximum period for which  the 
detaining authority can detain a person on its own satisfaction is 
three months. Where the report of the Advisory Board is not made 
within three months from  the date of detention,  the detention 
becomes illegal notwithstanding that it is within three months from 
the date of second order.1   

The Government is under the constitutional obligation to 
constitute the Review Board.2 To authorise further detention, the 
opinion must be of the Board. The Board means the majority of the 
members of the Board.3  To justify further detention,  the Board 
must report not only that there  were sufficient reasons for 
detention, but also report that the reasons justify the detention for a 
period exceeding three months.4 

13. FUNCTION  OF  REVIEW  BOARD
The function of the Review Board is purely advisory and its

approval does not make the detention valid,  if it is otherwise ultra 
vires the detention law or the Constitution. The proceedings before 
the Review Board are not justiciable as its function are advisory.5 
The Review Board is not bound  to communicate its report to the 
detenu.6 Report of the  Review Board is binding on the 
Government when it favours  the detenu and not when it goes 
against him.7  The proceedings before the Review Board are of 
quasi judicial nature and amenable to judicial review by the 

1 Shibapada Mukherjee   v.   State of West Bengal  AIR  1972 SC  1356,  Abdul 
Latif   Abdul Wahab Sheikh   v.   B. K. Jha  and another  AIR  1987  SC  725) 
2 Abdul Aziz   v.  Province of West Pakistan  PLD 1958  SC 599 
3 Sobho  Tanwarmal Gianchandani   v.   The State  PLD  1959  Lahore  435 
4 Abdul Aziz   v.  Province of West Pakistan  PLD 1958  SC 599 
5 Akshoy Konai   v.   State of West Bengal   AIR 1973  SC  300 
6 Ibid  
7 Ibid  
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superior Courts.1   Consideration  of the detenu’s case  by the 
Review Board is an independent and separate remedy from the 
obligation of the appropriate Government to consider his 
representation. A consideration  by Review Board is an additional 
safeguard and not a substitute  for consideration of the 
representation by the Government.2  Detenu is entitled  to state his 
case and present his evidence in rebuttal of allegations which are 
made against him before the Review Board.  He  must be produced  
before the Advisory Board when his case is considered.  If the 
Board submits the report without hearing the detenu, who desires 
to be heard, it shall be violative of the Constitution.3   

14. WHETHER LEGAL PRACTITIONER ALLOWED
BEFORE REVIEW BOARD
The detenu has no right to appear through a legal

practitioner in the proceedings before the Advisory Board (Review 
Board). But if the detaining authority or the Government   is 
permitted to appear before the Advisory Board with the aid   of 
legal practitioner or legal advisor   it would be  the violation of the 
Constitution if similar  facility was denied  to the detenu.4  
However  when the statute does not expressly exclude the right of 
the detenu to take  the aid of the friend before the Advisory Board 
whenever demanded, the advisory board must grant that facility.5   

1 Saadullah   v.   Secretary Home Department and another  PLD  1986  Quetta  
270 
2 Sk. Sekawat   v.  State of West Bengal   AIR  1975  SC  64,  Vimal Chand  
Jawantraj  Jain   v.    Pradhan  and others AIR  1979  SC  1501 
3 A. K. Roy v. Union of India  AIR 1982  SC 710, State of Punjab v. Sukhpal 
Singh  AIR  1990  SC  231 
4  A.K. Roy   v.   Union of India   AIR  1982  SC  710,   Nand  Lal   Bajaj  v.  
The State of Punjab   AIR  1981  SC  2041,    Johney  D’ Couto  v.    State of 
Tamil Nadu   AIR  1988  SC  109 
5A.K. Roy v. Union of India AIR 1982 SC 710, Johney D’Couto v. State of 
Tamil Nadu   AIR  1988  SC  109 
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15. WHAT  DOES “AS SOON AS MAY BE” MEAN? 

 In our  Constitution though no specific period like that of 
Pakistan is mentioned within which the grounds of detention are to 
be conveyed to the detenu, the phrase “as soon as may be”  
occurring therein cannot be stretched to justify a delay of over five 
months  in conveying the grounds of detention to the detenu. Of 
course the phrase “as soon as may be” cannot be used to fix a 
definite period in abstract and it has to be  considered in the  
context of each case. The words “as soon as may be”  have been 
explained in Butterworth’s’ “Words and Phrases Legally Defined”,  
Vol. I, 2nd Edition, p. 121, as “as soon as possible” or “within a 
reasonable time”.  “To do a thing as soon as possible means to do 
it within a reasonable time, with an understanding to do it in the 
shortest practicable time”.1    
 The words “as soon as may be”   do not mean or imply 
immediately or instantly at the time of arrest. This term has relative 
meanings depending on the act which is to be done. If a person is 
instantly to be executed and law requires to inform him of the 
reasons for the execution “as soon as may be”,  it would definitely 
mean instantly or immediately, otherwise the purpose would be 
defeated, but when a further process is required in a particular 
matter, the term may mean otherwise. It denotes a reasonable time 
or whenever reasonable and conveniently possible with due 
diligence, but without any unreasonable delay. However it 
definitely means as early as is reasonable in the circumstances of a 
particular case, and of course the circumstances differ from case to 
case. What is reasonable in one set of the circumstances may be 
quite unreasonable in another.2 

1 Sardar Sikandar Hayat Khan    v.  Government of Azad Jammu and Kashmir  
PLD  1978 SC  (AJK)  12,  Khawaja Muhammad Saeed   v.   Azad Government   
PLD 1982 AJK  36 
2  Muhammad Munir Awan v.  Azad Jammu and Kashmir Ehtesab Bureau,   
2005  SCR  109 
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A distinction needs to be drawn  between the preventive 
laws and penal laws. The Courts of subcontinent are almost one on 
the point that grounds of detention  in preventive laws must be 
furnished to the detenu “as soon as may be”  so that he is able to 
make  the  representation provided by law before the competent 
authority.1 

Distance  of the place of residence of the detenu and place 
of his detention  from the headquarter of the authority ordering 
detention, is also  a criterion to determine the  reasonableness of 
the period  for  communication of grounds.  Failure of the 
detaining authority to communicate the grounds of detention to the 
detenu immediately after the detention and finally within 15 days 
as directed under the   Maintenance of Public  Order Ordinance, 
renders the detention illegal.2 A delay of 6 days in furnishing the  
grounds of detention was held unreasonable  and order of detention 
was held without lawful authority.3 

16. DUTY OF COURTS IN PREVENTIVE  DETENTION  CASES

Preventive detention is a serious invasion on personal
liberty of a  citizen. It is, therefore, the duty of the Courts to 
jealously watch and enforce and safeguard this precious right 
provided by the Constitution against improper and capricious 
exercise of the power by the executive. The Courts are not entitled 
either to import new material to support the order of the preventive 

1  Muhammad Munir Awan  v.    Azad Jammu and Kashmir Ehtesab Bureau,   
2005  SCR  109) 
2  Raja Abrar Hussain Khan  v.  The State   PLD  1982  AJ&K  2,    Khawaja 
Muhammad Saeed   v.   Azad Government  PLD  1982  AJ&K  36),  
Muhammad   v.  Government of Sindh   PLD  1977 Karachi  523,  Sardar 
Sikandar Hayat Khan  v.  Azad Government  PLD  1978 SC AJK  12) 
3  Miss  Benazir Bhutto   v.   District Magistrate Karachi  1979  P.Cr.L.J. 62,  
Province of East Pakistan  v.   Mrs. Roshan Bajay Shoukat Ali Khan  PLD  1966  
SC  286) 
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detention or formulate grounds which were never supplied to the 
detenu.1 

The provisions of a statute which impose restriction on the 
personal liberty of a subject must be strictly and rigorously 
complied with  and unless such order is passed in strict conformity  
with the provisions of the detention law, however, formal in 
character that may appear,  the order will not be upheld.2  It is also  
to be noted that the provisions of Civil Defence Act as well as 
Public Safety Act impose restrictions  on the personal liberty of a 
subject and as such  they must be strictly and rigorously complied 
with in letter and spirit. ‘Non observata forma infertur adnullatio 
actus’ (non-observance of the prescribed formalities involves the 
invalidity of the proceeding) is the time honoured maxim. In pre-
constitutional law, (Public Safety Act and Civil Defence Act) 
though there is no provision with regard to the communication of 
the grounds and holding of the meeting of Advisory Board yet 
after passing of the Constitution, such requirements would be 
deemed to have been incorporated in the law under which 
detention of a person is ordered. These requirements would, 
therefore, operate pro prio vigori.”3    

The High Court being the Custodian of the Constitution 
and the liberty, is  authorised to intervene  in every case where it 
finds that the liberty of the citizen is encroached upon in violation 
of  the   constitutional guarantee stated above. The powers of the 
High Court  under Article 44 of the Azad Jammu and Kashmir 
Interim Constitution and under Section 491 Cr.P.C.  were not 
controlled by section 24 of the Maintenance of Public Order 
Ordinance. The High Court is competent to determine whether 
impugned order of detention was passed under the Ordinance or 
not. Bar of jurisdiction in the section is also confined to proceeding 

1 Sardar Sikandar Hayat Khan  v.  Govt. of Azad Jammu and Kashmir  PLD 
1978  SC  (AJ&K) 12 
2 Rehmat Ali   v.   Government of West Pakistan  PLD  1965  Lahore  112 
3 Sardar Sikandar Hayat Khan v. Govt. of Azad Jammu & Kashmir PLD 1978 
SC AJ&K 12 
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or order taken or made under the Ordinance. Where liberty of a 
citizen is taken away by detaining authority without lawful 
authority, High Court cannot decline to restore liberty to affected 
citizen on ground of mere technicality and wait till a close relative 
or friend of detenu comes  forward to make application under 
section 491 Cr.P.C. 1         

[Right No.  3] 
Slavery and forced labour prohibited.-  (1)  No  
person shall be held in slavery, and no law shall 
permit or in any way facilitate the introduction into 
Azad Jammu and Kashmir  of slavery in any form.  
(2) All forms of forced labour and 2[traffic in 
human beings] are prohibited.  
3[2-A No child below the age of fourteen years 
shall be engaged in any factory or mine or any 
other hazardous employment.] 

(3) Nothing in this paragraph shall be deemed to 
affect compulsory service- 
(a) by persons undergoing punishment for 

offences against  any law; or 
(b) required by  any law for a public purpose: 

1 Raja Ibrar Hussain Khan  v.  The State   PLD  1982  AJ&K  2 
2 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
3 Added  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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1[Provided that  no  compulsory  service shall 
be of a cruel nature or incompatible with human 
dignity.] 

Synopsis 
1. Slavery what is?
2. What is Forced Labour?
3. Exceptions
4. Compulsory  Service

COMMENTS 

1. SLAVERY WHAT IS?
This Article corresponds to Article 11 of the Pakistan and

Article 23 of the Indian Constitutions and  section 25-B.4.3. of the 
Azad Jammu and Kashmir Government Act, 1970. This Right is 
amended through 13th Amendment by supplementing the spirit of 
substantial part of Article 11 of the Constitution of Pakistan 
making it more comprehensive and broad based. 

Slavery is a state where one is forced by obligation to work  
for the benefit of the master without his consent or contract and 
without wages. This inhuman act  was very much in vogue  in the 
ancient world and there were different forms of slaveries  e.g.   war 
debt, paternal authority etc. The present right recites that  slavery is 
non-existent and   forbidden,  and that no law shall permit or 
facilitate its introduction in the State in any form.   

Slavery has remained one of the cursed institutions 
throughout the civilised world. When Prophet of Islam (Peace be 
upon him)  came, the slavery   was one of the recognized trades. 

1 Ibid 
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Since the practice was deep-rooted it could  not be uprooted all of 
a  sudden. Holy Prophet (peace be upon him)  took measures to 
curb it by gradual means. The Prophet  (peace be upon him) 
ordained that the slave should be treated gently, fed and clothed 
properly and treated at part with them who are at liberty. The 
ordained treatment being costly and troublesome, the society 
gradually  came to recognize the immoral  aspect of the institution.  

The Constitution in conformity with the injunctions of 
Islam declared slavery altogether illegal. It is not only the practice 
of enslaving men that has been prohibited, but any legislation 
which reintroduces or facilitates this institution in any form is also 
prohibited.  
2. WHAT IS FORCED LABOUR?

Forced labour has been given  a wide meaning by the
Courts. It literally means labour by compulsion. In the case of 
Darshan  Masih  alias  Rehmatay   v.   The State,1 the Supreme  
Court expressed the need and desirability for the convenience of all 
concerned to define the expression forced labour  occurring in 
Article 11 of the Pakistan Constitution with illustration of its 
different forms in such a manner so as to   minimise  any 
confusion.  

Forced labour is also prohibited by different Conventions 
of the United Nations,  particularly the Convention on Human 
Rights, where one of the rights of a human being  is defined   as 
“not to be put to any kind of compulsory service.” As the world is 
very much concerned with the human rights, hence the Municipal 
Laws have to ensure  the abolition  of all types of forced labour.   

The Supreme Court of India had the occasion of taking 
notice of different types of forced labour and had the privilege of 
giving it expanded meaning, thereby going to the rescue of the 
forced labour. Payment of wages less than the minimum wages is 
regarded as the forced labour and violative of Article 23 of the 

1 Darshan  Masih  alias  Rehmatay  v.   The State  PLD 1990 SC 513 
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Constitution of India. It was held that where a person provides 
labour or service to another for remuneration which is less than the 
minimum wages, the labour or service provided by him  clearly 
falls within the meaning of the word forced labour.1      

The fundamental rights which impose an obligation on the 
state not to encroach upon  the individual  liberty are enforceable 
against the state as well as private individuals, as the State only can 
make the laws providing for punishment for violation of 
fundamental rights. The State is to ensure that such rights are  not 
violated and are strictly observed by the private individuals and the 
weaker section of humanity are  given  the protection.  If the 
Government  fails to implement the provisions of the bonded 
labour system, it would amount to violation of Articles 21 and 23 
of the Constitution.2  When a convict is sentenced to a rigorous 
imprisonment and forced to work in execution of his sentence, the 
forced labour extracted from the prisoners should be suitably 
compensated by amount of reasonable wages for the work taken 
from them. The prisoners are entitled to payment of reasonable 
wages for the amount of labour extracted from them while  serving 
the sentence in the prison.3  

The Supreme Court of India had the occasion to consider 
divergent views of different  High Courts of India in appeals 
regarding the wages to the prisoners who are required to do hard-
labour as a part of their punishment. In the case titled State of 
Gujarat   v.   High Court of Gujarat,4 it was held that it is lawful to 
employ the prisoner sentenced to  rigorous imprisonment to do 
hard labour whether he consents to do or not. But it is imperative 

1 People’s Union for Democratic Rights and others   v.   Union of India and 
others  AIR  1982  SC  1473,   Sanjit Roy   v.   State of Rajasthan   AIR  1983 
SC 328 
2 Neeraja  Chaudhry   v.  State of M.P.   AIR  1984  SC  1099,   Bondhua  Bukti 
Morcha  v.   Union of India   AIR  1984  SC  802 
3 Prison Reforms  Enhancement  of  Wages  of  Prisoners etc. AIR 1983  Kerala 
261 
4 State of Gujarat   v.   High Court of Gujarat  AIR  1998  SC  3164 
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that the prisoners should be paid equitable  wages for the work 
done by them. All the State Governments were directed to fix the 
rate of wages within  six weeks.   

The benefits arising under the various laws cannot be 
denied to the workmen and contract labourers.1      

3. EXCEPTIONS
Under clause (3) of Article 4(4)(3)  of the Constitution, if a

person who is undergoing punishment for offences against any law  
is subjected to compulsory service  or where a person  or 
community as a whole is required by any law to render the 
compulsory service for public purpose, it shall not be deemed to be 
forced labour, and prohibition visualised  by this right would not 
apply against it.  

A  person who has been  sentenced to any term of rigorous 
imprisonment  would not be permitted to refuse  manual  labour 
imposed on him as a punishment for crime. Putting a prisoner to 
hard   labour while he is undergoing rigorous imprisonment 
awarded to him by the Court of competent jurisdiction cannot be 
equated with the form  of forced labour and there is no violation of 
clause 1 of Article 23  of the Constitution of India.2  However the 
prisoner  shall be entitled to the payment of reasonable wages for 
the amount of labour extracted from him.  
4. COMPULSORY  SERVICE

The State is not prevented from imposing compulsory
service for public purposes such as conscription for police or 
military services  or for the purpose of spreading of literacy, as 
these services  are neither ‘beggar’ nor  traffic in human being, 
hence not hit by Article 23  of the Constitution of  India.3  
Similarly if a person voluntarily  agrees to do a work or to do 

1 Salal  Hidel Project   v.   State of Jammu and Kashmir   AIR  1984  SC  177 
2 State of Gujarat   v.  High Court of Gujarat  AIR  1998   SC  3164 
3 Dulal  Samanta    v.  The District Magistrate Howrah  AIR  1958  Calcutta 
365,  The State   v. Jorawar  AIR 1953  H. P. 18 
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additional work  for remuneration or for certain benefits in return, 
there is no forced labour.1  

Public purpose not only includes military or police 
services, but is wide enough to embrace within its fold other social 
services  on the ground of  national interest  and expediency. 
Imposition of compulsory  service  in the interest of State  or 
public interest  is not a negation of this right. Where a Government 
servant is compelled to continue in service even after the age of 
superannuation   pending the conclusion of a departmental inquiry, 
it   is not violation of Article 23 of the Constitution of India.2  
Where a person is compelled to  work beyond the working hours 
fixed by law without any additional wages, it is  forced labour. 
But it wouldn’t  be forced,  if the work one is compelled to do is 
his left over duty.    

[Right No.  4] 
4. Protection against retrospective punishment.-
No law shall authorise the punishment of a person- 
(a) for an act or omission that was not punishable 

by law at the time of the act or omission; or 
(b) for an offence by a penalty greater than, or of a 

kind different from, the penalty prescribed by 
law for that offence at the time the offence was 
committed. 

1  Dubar Goala   v.   Union of India   AIR  9152  Calcutta  496 
2  S. Partap Singh    v.  State of Punjab   AIR  1964  SC  72 
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Synopsis 

1. Retrospectivity of Civil & Criminal Laws
2. Ex post  facto  law
3. Conviction and procedure
4. Retrospective  and  Ex post  facto  law
5. Amendment  of  law  during  trial

COMMENTS 

Except the difference stated below, this right corresponds 
to Article 12 clause (1) of the Pakistan and Article 20 clause (1)  of 
the Indian   Constitutions.  This  right  was  available  under 
section  25-B.4.4.  of the  earlier Azad Jammu and Kashmir 
Government Act 1970.  

The relevant Articles of the Indian and Pakistan 
Constitutions provide two further safeguards  that “no person shall 
be prosecuted and punished for the same offence more than once” 
and “no person accused of an offence shall be compelled  to be a 
witness against himself.” These are missing in our Constitution.    

Be that as it may, the Code  of Criminal Procedure and the 
Evidence Act  contain  sufficient safeguards analogous to the 
above provisions of the Pakistan and Indian Constitutions under 
section 403  of the Code of Criminal Procedure where a person 
who has once been  tried,  convicted or acquitted  by a Court of 
competent jurisdiction for an offence, he shall not be liable to be 
tried again for the same offence. Similarly sufficient safeguards are 
provided under sections 37 to 40 of  the  Qanun-e-Shahadat Order, 
1984, against the confession of an accused to be caused by 
inducement, threat or promise.  There appears  hardly any 
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difference between the confession caused in the above stated 
manner, and compelling an accused person to be a witness against 
himself. Although this provision of our Constitution  is not  like 
the Constitutions of  Pakistan and India but  the law of the land 
otherwise ensures guarantees like those, hence the interpretation 
adapted by the Courts in Pakistan and India on the above 
provisions is worth following when a question so arises.  

1. RETROSPECTIVITY OF CIVIL & CRIMINAL LAWS

As far the present right is concerned,  it relates to the
retrospective legislation in the criminal matters. The legislature i.e. 
The Azad Jammu and Kashmir Legislative Assembly and the Azad 
Jammu and Kashmir Council are competent to make laws within 
their competence, with prospective as well as retrospective effect, 
be it the substantive  or procedural laws.  However  a  law which 
makes an act  or  omission punishable  when it was not an offence 
at the time of its commission or omission or provides for a penalty 
greater or different from the penalty provided for the same offence 
at the time  of its commission or omission, is prohibited. It 
prohibits making an act  a crime for the first time  and then making  
that law retrospective,  and secondly the infliction of a  penalty 
greater than or   different from that  which might  have been 
inflicted under the law which was  in force  when the act was 
committed. The section would not operate unless the enactment is 
shown to be of penal or criminal nature in its context or tenor 
rendering antecedent acts punishable which were innocent at the 
time of their performance. In other words, the mere fact that an act 
is made actionable retrospectively  by an Act or Ordinance  would 
not render the act or omission ultra vires the sub-article 4(4)  of 
Article 4 of the Interim Constitution, 1974, unless it is shown that 
the Act or the Ordinance authorises punishment on penal or 
criminal matters for  an act  or omission that was  not so 
punishable by law  at the time of  performance of  such act or 
omission.  What the Constitution Act, 1974, prohibits  under sub-
article 4(4) of Article 4 is the  creation of an offence out of acts 
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and omissions  which were committed at a time when  such an 
offence had not been in existence.1 The prohibition visualised by 
above section operates only in the field of penal laws.  In the case 
of civil substantive law, it is open to the legislature to make it even 
retrospectively.2   Finance Act is of civil nature  and there is no 
provision  or embargo upon the legislature to make operative 
Fiscal Laws retrospectively.3  

However, if a civil substantive law does not have  a clear 
provision that it will apply retrospectively, the Courts have by the 
interpretation made such legislation to operate only prospectively, 
on the principle that they cannot attribute to the legislature  the 
intention of depriving  the citizens of vested rights or of relieving 
persons of   obligations incurred. As far the procedural laws are 
concerned, there is no prohibition for their being retrospective even 
if they regulate the criminal procedure,   as nobody has a vested 
right to the  procedure.   

The term “offence” is not defined in the Constitution, 
however, it must be understood to convey the meaning given to it 
under the General  Clauses Act  or  under  the  other  laws  for  the  
time being in force.  It means something which is a violation of 
law in force for the violation of which the law prescribes a penalty.  
The penalty generally speaking means a payment which has to be 
made in pursuance  of an order  of a criminal Court finding a 
person guilty of a charge.4     

2. EX POST  FACTO  LAW
The prohibition visualised by this right in the legal

terminology is called as ex post facto law. Wills in his Book, 

1 Chief Secretary AJ&K   v.   Sardar Muhammad Abdul Qayyum Khan  PLD 
1983 SC AJK 95 
2 Muhammad Akhtar Hussain   v.   Government of West Pakistan  PLD  1970 
SC  146,  Messrs Haider Automobile  Ltd.   v.  Pakistan    PLD  1969  SC  623,  
M/s. Hathising   Manufacturing Co. Ltd.  v.  Union of India  AIR 1960 SC 923 
3 Commissioner Income Tax   v.   Asian D Enterprises   2000 SCR  47 
4 Shivdut   v.  Union of India   1983  (3) SCR 198 
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Constitutional Law of the United States, at page 516 brought out a 
lucid classification of the penal law which are ex post facto: (1) 
when they make criminal an act  which was innocent when done, 
(2)  when they make a crime greater than it was when it was 
committed,  (3)   when they make the punishment greater than the 
punishment was at the time the act was committed,  (4)   when they 
change the rule of evidence as to deprive a defendant of a 
substantial right, and (5) when they make retrospective 
qualifications for an offence  which  are not a proper exercise  of 
the police power.1    

The Supreme Court of Azad Jammu and Kashmir in the 
case reported as  Chief Secretary    v.   Sardar Muhammad Abdul 
Qayyum Khan,2  held:- 

“(1) Every law that makes an action done before the 
passing of the law,  and which was innocent when done, 
criminal; and punishes such action; (2)  every law that 
aggravates a crime or makes it greater than it was when 
committed; (3)  Every law that  changes the punishment, 
and inflicts a greater punishment, than the law  annexed to 
the crime   when committed; (4)  Every law that alters the 
legal rules of evidence, and receives less, or different 
testimony than the law required at the time of the 
commission of the offence, in order to convict the offender. 
The condemnation of such  a legislation, it would appear, is 
founded on its inherent harshness and the basis  of 
condemnation disappears where the alteration operates in 
favour of the accused or condemned person. The basis 
principle of interpretation of law is to know the intention of 
the law makers. In doing this, one must, of course, start 
with the words used in the statutes but not end with them as 
some people in past seem to think. The principles of law 

1 The Constitution of India,  By D. J .De Vol. I   P/774 
2 Chief Secretary    v.   Sardar Muhammad Abdul Qayyum Khan  PLD  1983 SC 
AJ&K  95 
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laid down by the Judges in the 19th century however suited 
to social conditions  of that time are not suited to the needs, 
social necessities and social opinions of the 20th century. 
They should, if possible, be moulded and shaped to meet 
the needs & opinions  of  today because the interpretation 
made in the 19trh century may work injustice. Whenever a 
statute  comes up for consideration, one should be alive to 
the fact that it is not within human powers to foresee the 
manifold sets of facts which may arise,  and even if it were, 
it is not possible to provide for them in terms free from all 
ambiguity.” 

3. CONVICTION AND PROCEDURE
It is the conviction and  sentence in criminal proceedings

under ex post facto law which is prohibited, but there is no 
guarantee that the accused has a right to be tried by a particular 
Court or under a particular procedure and such a trial under a 
procedural law different from what obtained at the time of 
commission of the offence cannot be unconstitutional.1 The Article 
prohibits conviction and sentence under  ex post facto legislation 
and not the trial under the procedure different from what was 
enforce at the time of commission of the offence. The accused has 
no fundamental right to be tried  under a particular procedural law 
or by a particular Court except on the ground of discrimination.2 
Changes   relating to the constitution of judicial tribunals are 
generally to be considered  as relating to the remedy only. 
Therefore, without coming within the terms of this constitutional 
prohibition, the legislature may abolish old Courts, and create new 
ones, enlarge and diminish the power of any existing Court, create 
appellate jurisdiction where none existed before, transfer 
jurisdiction from one  Court or Tribunal  to another, make changes 

1 Shev Bahadar Singh   v.   State of U.P.  AIR  1953  SC  394) 
2 Shev Bahadar Singh   v.   State of U.P.  AIR  1953  SC  394, Public Prosecutor 
v. K.C. Ayyapan Pillai   AIR  1953  Madras  337,  Sajjan Singh  v.  State of
Punjab   AIR  1964  SC  464 
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as to the number of Judges, who shall preside at a trial, make 
changes as to the venue, and, generally,  effect any  other changes 
in the modes of procedure or in the instrumentality of justice, so 
long as all the substantial protections with which the existing law 
surrounds a person accused of crime are left unimpaired.1      

The amendment in the  procedural law unless otherwise 
expressed, operates retrospectively, while the amendment in the 
substantive law operates prospectively, unless specifically made 
retrospective.2  However, legislation not concerning procedure 
only, but more than a matter of procedure and touching a right in 
existence at time of its passing does not operate retrospectively 
unless legislature either by express enactment or by necessary 
intendment gives it a retrospective effect.  Closed transactions 
create the right in ones favour which could  not be taken away by 
retrospective operation of the amended statutory provision.3  
Actions  which are mala-fide, coram non judice, without 
jurisdiction etc. could not be validated if the same are found to be 
without jurisdiction, even after passing the valid legislation which 
operate retrospectively.4   

4. RETROSPECTIVE  AND  EX POST  FACTO  LAW

There is a distinction between the terms ‘retrospective law’
and ‘ex post facto laws’, in that, the former is applied only to laws 
relating to civil matters. A retrospective law is one that relates back 
to a previous transaction and gives  to it some legal effect different 
from that which it had under the law when it occurred, and, in the 

1 11 Am. Jur., Constitutional Law, Art.  361 
2 Azad Government  v.  Kashmir Timber Corporation  PLD 1978 SC AJK 42,  Abrar 
Hussain Shah   v.   The State  1992 SCR  294,   Muhammad Fayyaz    v.   Shahnawaz  
PLJ 1999 SC AJK  334 
3 Pakistan Steel Mills Corporation   v.   Muhammad Azam   2002 PLC  CS  
1050,  Commissioner Income Tax Karachi   v.   Eastern Federal Union 
Insurance Company   PLD 1982 SC  247 
4  M/s.  Qureshi Vegetable Ghee Mills Ltd. v. Collector Excise and Taxation  
1994  SCR  123,  Muhammad Hussain   v.  Muhammad and others  2000 SCMR  
36 
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sense in which it is constitutionally objectionable, is one that 
impairs vested rights acquired under existing laws, or creates a 
new obligation, imposes a new duty or attaches a new disability 
with respect to past transactions. An ex-post facto law is one 
which operates retrospectively on penal or criminal matters, 
renders a previous innocent act criminal, aggravates or increases 
the punishment for a crime, alters the rules of evidence  to the 
prejudice of the accused, penalises an innocent act, deprives an 
accused of some protection  or defence previously available, or 
otherwise alters his situation to his disadvantage.1  No law could 
authorise punishment of a  person for an offence by a penalty 
greater  than the penalty prescribed by law for the offence at the 
time the offence was committed.2  

5. AMENDMENT  OF  LAW  DURING  TRIAL
When the punishment, penalty or obligation is changed by

an amendment, that does not fall within the purview of procedural 
law. It is a settled law that if along with the procedure the vested 
rights of parties are also affected, the amendment would always 
operate prospectively  and not retrospectively.3  Amendment in 
procedural law applies  retrospectively.  But, if it affects the 
accrued rights,  it shall not so apply.4  If the amendment is a matter 
of procedure only, its operation is impliedly retrospective,  but  if 
the  amended  act  touches  a  right  in  existence at the  time of 
passing of the Act,   it is more than a mere act of procedure, and 
operate only prospectively  unless a different intention is 
expressed.5 When the substantive  law is altered during the 
pendency of proceedings, the right of citizens are always decided 

1 Chief Secretary v.  Sardar Muhammad Abdul Qayyum Khan PLD 1983 SC AJ&K 
95 
2 Abdul Rehman   v.  State   1998  SCMR  292 
3 Karam Hussain   v.   Basharat  Hussain   PLD  1991  SC (AJK)  27 
4 Karam Hussain   v.    Basharat  Hussain PLD 1991 SC (AJK)  27,   Raja 
Shoukat Mahmood   v.   Azad Jammu and Kashmir Government  PLJ 2003 SC 
(AJK)  1 
5 Noor  Muhammad   v.   Zafar Ali   PLD  1952   Lahore  245 
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according to law as it existed, when the act  was committed unless 
of course  the amendment clearly mentions for its retrospective 
application.1 The Fiscal Law has the effect of changing 
obligations, hence it cannot apply retrospectively.     

Every legislature has the power to enact laws both 
prospective as well as retrospective  but whenever a retrospective 
law is enacted,  the law states so, but where its powers are subject 
to constitutional restrictions, it must act within those  restrictions.2 
Repeal or amendment of law does not affect the rights existing 
before the repeal or amendment,  as the case may be.3  In 
accordance with the general principles the statutes which create 
liabilities in connection with the past transactions  should not be 
given a retrospective operation, that is to say, if an act when 
committed, is not an offence, then it should not be made 
punishable after it has been committed, but if a certain  offence 
was an offence  when the act was committed  then the punishment 
provided therefor  can be altered and it can take effect in pending 
cases.4    

[Right No. 5] 
Freedom of Movement.- Subject  to any reasonable 
restrictions imposed by law in the public interest, 
every State Subject shall have the right to move 
freely throughout Azad Jammu and Kashmir territory 
and to reside and settle in any part thereof.”  

1 Shafi Ahmed   v.  The State   1977  P.Cr.L.J.  717 
2 Chief Secretary   Azad Jammu and Kashmir   v.  Sardar Muhammad Abdul 
Qayyum Khan PLD  1983 SC (AJK) 95,   State Bank of Pakistan   v.   Messrs 
Raza Enterprises   1990 P. Cr. L. J.  317 
3 Fazal Dad  v.  Khadim Hussain   PLJ  1995  SC (AJK) 51 
4 Hafiz Abdul Karim  v.  The State   PLD  1959   Lahore  883 
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Synopsis 

1. Foreigner’s  right
2. What  is  reasonable    restriction
3. Restrictions
4. Communication of grounds of restriction
5. Restriction  justiciable
6. Burden of proof
7. Direct  effect  test   vis-à-vis  reasonableness
8. Public  interest
9. Freedom of movement, residence and settlement
10. State Subject from Occupied Kashmir
11. Preventive  detention

COMMENTS 

Fundamental Rights No. 4(4) 5 to 10 relate to right to 
freedom of movement, assembly,  association, trade, business or 
profession, speech and religion. The corresponding rights under the 
Constitutions of  Islamic Republic  of Pakistan and India find place 
in Articles  15  to 20,  and Article 19,  respectively. Under the 
Indian Constitution, these rights are called  FREEDOMS. These 
rights are available to the State Subjects only, not to other persons. 
Similar is the position under the Pakistan and Indian Constitutions, 
where the rights are available to the citizens alone. It corresponds 
to section 25-B.4.5 of the Azad Jammu and Kashmir Government 
Act, 1970.  

1. FOREIGNER’S  RIGHT
  Right to reside and settle in any part of Azad Jammu and 

Kashmir  is not available to foreigners. A foreigner  not being a 
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citizen is not entitled to any fundamental right guaranteed by 
Article 19(1)(a)  of the Constitution of India. The rights which the 
foreigners could claim  under the Constitution of India  are 
contained in Articles 20 to 22 of the Constitution.1  The 
Government has unrestricted right to expel a foreigner.2  A State 
Subject  resident of Occupied Kashmir is not a foreigner in Azad 
Jammu and Kashmir and he cannot be expelled  from Azad Jammu 
and Kashmir by the Government of Pakistan.3     

These freedoms are inherent in the status of a citizen as a 
free man and are protected from any invasion by the State. 
However the power of the State  to regulate these freedoms  in the 
public interest is defined in relation to each of the rights. Rights are 
intended to protect the freedom of individual against the State 
action  other than an action taken by the State in the public interest. 
The concept of public interest is that the specified rights of a free 
citizen are controlled by necessary restrictions in the interest of rest 
of the citizens.4  These freedoms are only illustrative not 
exhaustive. Even if  a right is not specifically mentioned by name, 
it can be a right within the meaning of the freedom guaranteed by 
the Constitution  e.g.  right to form political parties, the freedom of 
press  etc.   These rights are enforceable against the State and its 
agencies, not against the private individual.  

2. WHAT  IS  REASONABLE    RESTRICTION
The word ‘reasonable restriction’ is not defined in the

Constitution. It may vary  from case to case and  from statute to 

1 Hans Muller  of Nurenburg   v.  Superintendent Presidency Jail Calcutta  AIR 
1955 SC  367,  Anwar  v. State of Jammu and Kashmir   AIR  1971  SC  337 
2 Louis De Raedt   v.   Union of India AIR  1991 SC  1886 
3 Ayub Azeez Khan    v.   Azad Jammu and Kashmir Council through Secretary 
Islamabad  PLD 1995 AJK  1,   Ghulam Hussain  v.  Federal Government of 
Pakistan  PLD 1993 AJK 153,  Ali Asghar Abbasi  v.  Azad Jammu and 
Kashmir Council  PLD 2001  AJK 33,  Azad Jammu and Kashmir Council 
through Secretary Islamabad  v.   Ajmal Basharat  PLJ 1998 SC (AJK) 56 
4 A.K. Gopalan   v.   State of Madras  AIR 1950 SC  27 
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statute. The principle has to be applied  to each statute given the 
aims and objects of the statute.  No abstract standard or general 
formula can be laid down in respect of reasonableness as to apply 
in all cases.  There is no general pattern  or exact standard  of 
reasonableness  which can be laid down as applicable in all cases 
and each case has to be decided on its own merit.  Where the 
restriction imposed strikes a proper balance between the freedom 
guaranteed by this right  and limitation of social control, the 
restriction must be held to be reasonable.1  No cut  and dry test 
can be applied to each  individual statute, nor an abstract standard 
or general pattern of reasonableness can be laid down as applicable 
in all cases.2  Government has no arbitrary powers to impose 
restrictions on freedom of speech and association  at will and in 
pursuit of the whims.3  When the mischief of a section is 
disproportionate to that which it intends to  prevent and power 
extended by it to executive is arbitrary, restriction imposed by it is 
unreasonable.4  

Some of the rights are subject to reasonable restrictions 
imposed by law in the ‘public interest’ or in the interest of ‘public 
order’ or in the interest of ‘morality’ or in the interest of ‘security 
of Azad Jammu and Kashmir’, ‘friendly relations with Pakistan’ or 
‘decency or in  relation  to the contempt of Court’, ‘defamation or 
incitement to an offence.’ There cannot  be any such thing  as 
absolute  unbridled  or uncontrolled   that may  lead to anarchy 
and disorder.  No citizen of country can claim to possess  the right 
to exercise  his freedom in any manner he likes without any 
restriction. It is, therefore, absolutely necessary for the protection 
of society that State must  possess  the power to regulate the 
conduct of its citizen in  the enjoyment of freedom  and  rights by 

1 Bishamber  Dayal   v.  State of U.P.   AIR  1982  SC 33 
2 Ahmed Abad Mills Ltd.   V.   Union of India   AIR  1993  Gujrat  20 
3  Chief  Secretary AJ&K    v.  Sardar Muhammad Abdul Qayyum Khan  PLJ 
1983 SC (AJK)  140 
4  Sardar Muhammad Yasin Khan  v.   Azad Jammu and Kashmir Government 
PLD 1979 AJK  1 
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laying down   code of behaviour for them to follow.  This code of 
course  has to be  reasonable and imposed by the law in the public 
interest.1   

3. RESTRICTIONS
A citizen coming from abroad may reasonably be required

to produce a permit or a passport before he is allowed to enter the 
country.2  No citizen can be restrained from entering  into the 
country, however, he is subject to the law of the country to face the  
trial if there is any case against  him. Article 15 of the Pakistan 
Constitution bestows a right on every citizen of Pakistan to enter or 
move freely throughout the country and to reside and settle in any 
part thereof.  It is a settled proposition of law that the right to enter 
in the country cannot be denied, but a citizen can be restrained 
from going out of the country.  By remaining absconder one looses  
certain rights, but not his entry in the country and the right of trial 
according to law.3 The  classes of persons whose freedom of 
movement and residence has been restricted have common 
prostitutes, habitual criminals, dangerous persons and persons 
likely  to disturb inter-communal peace.4 The restriction in relation  
to these persons generally take the form of orders of internment in,  
or externment  from particular areas and such orders have 
generally been  upheld by the Courts as reasonable in the public 
interest.  A law having public interest as its object  may impose 
restrictions in the interest of public health e.g.  where it directs 
segregation  of   persons  suffering from infectious diseases.5  
Similarly an order may, on the grounds of security,  prohibit 
access to cantonment areas, forts, arsenals   and other protracted 

1 Nawabzada Nasrullah Khan  v.  Govt. of  West Pakistan  PLD  1965  Lahore 
642 
2 Abdul Rahim  v. State of Bombay  AIR  1959  SC  1315 
3 Mian Shahbaz Sharif   v.  Federation of Pakistan  PLD  2004 SC  583 
4 Roi  Mehrooz Akhtar   v.  District Magistrate Dara Ghazi Khan   PLD  1957 
Lahore 676),  (State of Madia Pradesh     v.   Baldu  Prashad   AIR  1961  SC 
293 
5 Gopalan   v.   State of Madras   AIR 1950  SC  27 
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areas or in the interest of public order impose restrictions on the 
movement of dangerous persons.1  When an offender is sentenced 
to imprisonment, he looses his right of movement and residence. 
Restriction imposed on the prisoner  is not unreasonable.2   
Extradition Act, 1972, is a law  which places a reasonable 
restriction or embargo. If an offence is committed against the law 
of a Foreign State, one can be extradited for trial to that State and 
in that case, one looses his right  to live in his own country for the 
time being.3  Every citizen has the liberty to go  abroad and to  re-
enter in Pakistan unless he is precluded from doing so under some 
law made in the public interest. The Passport Act 1974  is one of 
such laws.  Its  preamble recites that  “it has been enacted to 
regulate the departure from and entry into  Pakistan and  visits to 
foreign countries  of citizens of Pakistan.” Travel abroad can be 
barred  if it is shown that the  applicant was going to meet the 
enemies of the country  and his foreign visit could endanger   the 
security of the State or against the public interest and passport can 
be refused on this ground.4  Issuance of the proclamation of 
emergency under the Constitution has an effect on the fundamental 
rights, including the right of movement. These rights would be 
non-existent  against the State during the operation of 
proclamation. The State can make the law and it  shall be valid 
notwithstanding its inconsistency with the fundamental rights, but 
any law so made  shall, to the extent of inconsistency,   cease  to 
exist and shall be deemed to have been repealed  at the time  the 
proclamation  is revoked or has ceased to exist.5 

1  Gopalan   v.   State of Madras   AIR 1950  SC  27,  Hari Khemo   v.   DC 
AIR  1956  SC  359 
2  Sanil Batra    v.  Delhi administration   AIR  1978  SC  1675 
3  Zulqarnain Khan  v.  Government of Pakistan,   1990  MLD  1611 
4 Government of Pakistan   v.   Dada Amir Haider Khan PLD 1987 SC 504 
5 Habiba Jilani    v.   Federation of Pakistan  PLD  1974  Lahore  153  and   
Malik Muhammad Suleman    v.  Islamic Republic of Pakistan   PLD  1976 
Lahore  1250 
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4. COMMUNICATION OF GROUNDS OF RESTRICTION

Law imposing restriction on the freedom of movement
must provide that the order passed by the authority must be 
accompanied or the ground for such order,  must be communicated 
to the person affected and such person must be given an 
opportunity of being heard. If the law  does not provide for it and 
the affected person is not provided with an opportunity  of  making 
a representation and to be heard, such order would be violative of 
this right  as  imposing  unreasonable  restriction on the freedom of 
movement.1  The grounds must not be vague, indefinite and 
incomplete and these should have a direct bearing  on the purposes 
for which an order can be passed.2     There must be sufficient 
reason to believe that the person  proceeded against is so desperate 
and dangerous that  his mere  presence in the locality is hazardous 
to the community.   Externee  must be given the opportunity to 
represent and must be heard.3  
5. RESTRICTION  JUSTICIABLE

The constitutional Courts have the authority to ascertain the
reasonableness of restriction, and not of the law, which permits the 
restriction.   Although the legislature is the best Judge of what is 
good for the people, the ultimate responsibility of determining the 
reasonableness of restriction from the point of view “in the interest 
of general public” vests with the Court.4 The question whether a 
law imposes  reasonable restrictions on the freedom of movement 
and residence of a person is justicible, and in determining the 
question, the manner in which it is imposed, the nature of the rights 
alleged to have been infringed and the underlying purpose of the 
restrictions imposed.5  There is no limit upon the powers of the 

1 Tozammal   v.  State of W.B.   AIR  1951  Calcutta  322 
2 Prem Chand   v.   Union of India   AIR  1981  SC  613 
3 Madia Pradesh   v.   Baharat Singh  AIR  1967  SC  1170 
4 Haneef  Qureshi   v. State of Bihar  AIR  1958  SC  731 
5 M/s. East & West  Steamship Company  Karachi v.   Pakistan  through 
Secretary Ministry of Commerce Karachi  PLD 1958 SC 41 
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Court  to consider the nature of restriction, as it is basically  the 
duty of the Court to safeguard the fundamental rights, hence the 
Court is under the obligation to scrutinize the restrictions placed by 
the legislature.1  It implies  that the limitation imposed upon a 
person in the enjoyment of a right should not be arbitrary, or of an 
excessive  nature, beyond what is required in the interest of general 
public.  Where an uncontrolled discretion is vested in the executive  
to impose the restriction, such law itself cannot be held to be 
reasonable law, irrespective of the restriction. The law   providing 
restriction may be reasonable, but the restriction imposed by it  on 
the right of freedom may not be reasonable.2  The paramount 
interest is of the public and society not  of the individual. 
 The reasonableness of the restriction has to be  determined 
in an objective manner and from the stand point  of the interest of  
general public  not of the person upon  whom the restrictions are 
imposed.3  While determining the validity of the restriction the 
Courts have to approach it  from the point of view of advancing the 
social interest which is  the prime object of the legislation. 
Prevailing  social values, as also social  needs, which are intended 
to be satisfied by  restriction,  have to be borne in mind. There 
must be a direct and proximate nexus or reasonable  connection 
between the restriction imposed and the object sought to be 
achieved. If there is a nexus  then a strong presumption in  favour 
of the constitutionality of the statute will naturally arise.4  
Restriction has to be reasonable from the substantive as well as 
procedural aspects of law. The contents of restriction, the manner 
of its imposition and the mode of putting it in  practice, must all be 
reasonable.5  If the High Court is satisfied that the conclusions 
drawn by the Administrative  Tribunal are reasonable,  correct and 

1 Jeshing Bhai   v.  The Emperor   AIR  1959  Bombay   363 
2 N.B. Khare   v.   State of Delhi    AIR  1950  SC  211,  Sardar Muhammad 
Yasin Khan v. Azad Jammu and Kashmir Government  PLD 1979 AJK 1 
3 Haneef Qureshi   v.  State of Bihar   AIR  1958  SC  731 
4 M.R.F. Ltd.   v.   Inspector, Kerala Government and others AIR 1999 SC 188 
5 N.B. Khare   v.   State of Delhi    AIR  1950  SC  211 
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do not  suffer  from  perversity, then no interference is called for. 
However the High Court may  interfere when Administrative 
Tribunals decide   in an arbitrary manner amounting to abuse of 
jurisdiction.1  It is within the judicial review to re-examine both  as 
to the reasonableness of the law itself, as well as the 
reasonableness of the mode  of application of the restriction, 
whether such mode be prescribed by the statute or not.2 

6. BURDEN OF PROOF

Once  the fundamental right of a State Subject is proved,
the burden of showing that the restriction imposed on such a right 
is reasonable would lie  on those who define that limitation as 
reasonable. The onus of proving  the reasonableness of restriction 
is on the authority imposing the restriction.3   

7. DIRECT EFFECT TEST  VIS-À-VIS  REASONABLENESS

The  Supreme  Court  of  India  has  evolved  the  principle
of  the   test   of  direct  effect   of   law    on   fundamental   rights   
and   held   that   the subject matter of regulation  or executive 
action is irrelevant when it infringes a fundamental right. The 
action taken under such law or executive action is without lawful 
authority.4  

8. PUBLIC  INTEREST
The words ‘public interest’ is nowhere defined.  In the

absence of any word in the statute limiting discretion  of the 

1 Miss Touqir  Bibi  v.   Government of Baluchistan   PLD  1987  Quetta   216 
2 Syed Abul A’La Maudoodi   v.  Government of West Pakistan  PLD 1964 SC 
673,    Chief Secretary/Referring Authority, Azad Jammu and Kashmir 
Government   v.  Sardar Muhammad Abdul Qayyum Khan PLJ 1983 SC AJK 
140,  Gurbachan Singh v. State of Bombay  AIR 1952 SC 221 
3  Brajnandan  Sharma   v.   The State of Bihar    AIR 1950 Patna  322,  Vrajlal 
v. State of MP  AIR 1970  SC  129,  Sunder  v. State of Kerala   AIR  1976  SC
1536 
4 Bant Colman   v.  Union of India   AIR  1973  SC  106,  Expressed Newspaper 
v. Union of India   AIR  1986  SC  872
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Government,   it is to be left to the objective satisfaction of the 
authority as to what  in a particular case is a public interest. It is 
difficult  to lay down any yardstick  by which public interest can 
be measured.1  The expression public interest refers to the rest of 
the citizens  vis-à-vis the one who claims  the right in question. It 
does not refer to any group or class of people as distinguished from 
the people generally. 2  It involves the exercise of balancing  the 
interest of the individuals  with that of the public interest.3   
9. FREEDOM OF MOVEMENT, RESIDENCE AND

SETTLEMENT
Article 4.4.5  guarantees to every State Subject the right  to

move freely throughout Azad Jammu and Kashmir and to reside 
and settle in any part thereof.  The rights are inter related, 
however, these are not absolute and are subject to  reasonable 
restrictions imposed by law in the public   interest.  Under this 
section  every State Subject has the  right  to remain in the State. 
He cannot be expelled or banished.4  

10. STATE SUBJECT  FROM  OCCUPIED  KASHMIR

 The deportation  of a State Subject  belonging  to the 
occupied part of  the State of Jammu and Kashmir  from the 
territory  of Azad Jammu and Kashmir ordered by the Government 
of Pakistan is without lawful authority, as resident of that part of 
the State is as good a  State Subject  as one residing in Azad 
Jammu and Kashmir and none of the two parts of the State is 
foreign territory for the other. Holding of passport either of  India 
or Pakistan does not deprive a State Subject of his status of State 
Subject.5  Pakistan Home  Office is not empowered to refuse to 

1 Lt. Col. Farzand  Ali and others   v.   Province of West Pakistan   through the 
Secretary Agriculture Lahore  PLD  1970  SC  98 
2  State of U.P.   v.  Kartar Singh   AIR  1964  SC  1135 
3 Sukhnandan  v.  Union of India   AIR  1982 SC  902 
4 Mustafa Insari   v.  D.C. Chatagang   PLD  1966  Dacca  576 
5 Ghulam Hussain    v.  Federal Government of Pakistan  PLD 1993 AJK  153 
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State citizens to stay or reside  in Azad Jammu and Kashmir 
notwithstanding their travelling on Indian Passport, as the United 
Nations  Security Council Resolutions accept the  status of citizens 
of Jammu and Kashmir and Azad Jammu and Kashmir as one 
entity.1  A State Subject  coming from the occupied Kashmir needs 
no permission from any authority for settlement  in Azad Jammu 
and Kashmir and is entitled to free movement throughout Azad 
Jammu and Kashmir subject to law.2  His free movement or 
settlement in any part of Azad Jammu and Kashmir  is subject to 
the limitation of reasonable restriction in the public interest only. 
This right can be restricted and regulated only by law which has as 
its object  as safeguarding  of public interest.  When there is a 
dispute between the right of a State Subject to enjoy this freedom 
on the one side  and the right  of the State to enact laws in the 
general interest  of the people on the other side, the individual’s 
right  must yield  to proper  and reasonable regulations  imposed in 
the best interest of the State.   

11. PREVENTIVE  DETENTION

This right is not applicable to laws relating to preventive
detention whose constitutionality has within certain limits, been 
specifically recognized.3 There is distinction  between restriction 
on movement and detention as such.  In the case of detention the 
effected person is governed by the  Jail Manual, whereas in the 
other case,  he is not.  In the first case, he lives with his children 
and gets food of his choice but not so in the case of detention.4   

1 Ayub Aziz     v.   Azad Jammu and Kashmir Council   PLD 1995  AJK  1 
2 Ali Asghar Abbasi   v.   Azad Jammu and Kashmir Council  PLD  2001 AJK 
33 
3 Gopalan   v.   State of  Madras  AIRA 1950  SC  27,  Rao  Mehrooz Akhtar   v.  
District Magistrate Dara Ghazi Khan   PLD 1957 Lahore  676 
4 Sikandar Hayat Khan  v.  Government of AJ&K   PLD 1977 AJK  1 
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[Right No. 6] 
Freedom of  Assembly.- Every State Subject  shall 
have the right to assemble peacefully and without 
arms, subject to any reasonable restrictions imposed 
by law in the interest of public order. 

Synopsis 
1. Reasonable  restrictions
2. Assembly  with  Arms
3. Preventive powers  of  Magistrate and  public

functionary  vis-à-vis Assembly and public
meetings

4. Public  meetings  and  processions
5. Public  Order

COMMENTS 

This Right corresponds to Article 16 of Pakistan and 
Article 19.1.B.3.  of Indian Constitutions. It found place  as section 
25-B.4.6.  in the Azad Jammu and Kashmir Government Act 1970.  

Under the corresponding provisions of Indian Constitution, 
i.e. Article 19.1.B.3., the State can impose any restriction on the 
exercise of this right  in the interest of sovereignty  and integrity 
of India,  besides the restrictions which  our Constitution 
visualises.  

It gives freedom to assemble peacefully at any place, public 
or private for any purpose, subject to reasonable restrictions 
imposed in the public interest.  The assembly of the people in the 
modern era is sine qua non of the modern democracy, politics and 
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in the interest of regional, global, economic and social affairs of 
the nation.  The assembly of the people is essential for holding 
debates, dialogues and discussions on all issues of public interest 
e.g. social, economic, religious, cultural, etc.  so as to bring out 
their solutions and have a participation in the national interest. 

Like other freedoms, the freedom of assembly is also 
subject to the conditions that it must be peaceful, without arms 
and any other reasonable restriction to be imposed by law in the 
interest of public order.  

1. REASONABLE  RESTRICTIONS

This right can be restricted  by laws which have as their
object the maintenance of public order. The restrictions imposed 
must, however,  be reasonable. It is for the Court to decide in each 
case whether  the restriction questioned is reasonable or otherwise. 
While deciding the reasonability of the restrictions, the Court will 
have to take into consideration the conditions prevailing at the 
time, the nature, extent, duration of restrictions and all other 
surrounding circumstances.1  The restriction should  be certain and 
well defined, imposed directly by the law  rather than at the 
discretion  of  police or executive authority. The restriction can be 
imposed only to prevent the grave and immediate danger to  the 
interests which the State may lawfully protect. But the 
constitutional guarantee is not  to be  construed as a licence for an 
incitement  to violence and crime.  An order prohibiting  all 
processions may be held to be unreasonable, while an order 
prohibiting all meetings except  marriage and funeral processions 
may be considered to be reasonable.2   

In the United States it is now the generally accepted rule 
that freedom of assembly is susceptible to restriction only to 

1 Qari Abdul Hameed Qadri   v. District Magistrate Lahore  PLD 1957  Lahore 
213,  Nawabzada Nasrullah Khan  v.  Govt. of West Pakistan  PLD  1965 
Lahore 642 
2 Inder Dev Singh v.   The State  AIR  1951  Patna  242
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prevent grave and immediate danger to interests which the State 
may  lawfully protect. In other words, any attempt to restrict 
freedom of assembly  must be justified by clear public interest, 
threatened, not doubtfully  or  remotely,  but by clear  and present 
danger and only the gravest abuses,  endangering  paramount 
interests, give occasion for permissible limitations on  the right.1 
This theoretical notion has undergone a tremendous change after 
9/11 incident of Twin Towers in the New York. 

 It is also  open to the Government to regulate the use of 
places within its control for the purpose of safeguarding the peace, 
good order and comfort  of the community and it  may regulate the 
time, place and manner of using  its streets for holding  meetings 
therein in the interest of public safety.    

2. ASSEMBLY  WITH  ARMS
The constitutional guarantee to freedom of assembly

remains available as long as no arms are worn by the member of 
the assembly and the assembly is for a peaceful purpose. It is not 
the fundamental right of  a citizen to carry arms to any assembly 
even if  he holds the licence for their possession, or to join  an 
assembly the object of which is not peaceful. Under section 141 of 
the Penal Code  an assembly  of five or more persons becomes 
unlawful, if the common purpose of the assembly is unlawful, but 
mere assembly of persons, however, large it may be, if it is 
peaceful, is not illegal. What is visualized by the section is that 
such assembly must not be inspired by an illegal object.  

3. PREVENTIVE POWERS  OF  MAGISTRATE AND
PUBLIC  FUNCTIONARY  VIS-À-VIS ASSEMBLY &
PUBLIC MEETINGS

A Magistrate or a police officer  is authorised under section
129 of the Code of Criminal Procedure to disperse  an unlawful 
assembly which is likely to cause a disturbance  to the public 

1 16 C.J.S, Constitutional Law Article 214 
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peace,  and  if the persons do not disperse after a lawful command 
to do so,  it is an offence under section 151 of the Penal Code. The 
laws  which authorise the use of force to disperse  an assembly or 
punish  members of an unlawful assembly,  are not violative of the 
right of freedom of assembly nor are the Magistrate’s  powers 
under section 144 of Criminal Procedure Code,  if  they are 
exercised in good faith for the protection of public order.1  Subject 
to  the restrictions, the State is under an obligation to secure the 
enjoyment of this right to the citizens.  The assembly in a public 
place  for peaceful purpose cannot be prohibited merely under the 
apprehension that it will be an obstruction   and consequently a 
breach of peace. It is the duty of the Government to prevent the 
obstruction, not to prohibit the citizens from enjoying this right.     

The holding of public meetings though otherwise lawful 
may in emergency  be  prevented, if  in the opinion of an 
appropriate authority such action is necessary in the interest of 
public order. It is competent to the legislature to pass a law 
permitting an appropriate authority to take  anticipatory action  or 
place anticipatory restrictions upon particular kinds of acts in an 
emergency for the purpose of maintaining public order.  
4. PUBLIC  MEETINGS  AND  PROCESSIONS

The right  of public meeting or of procession is not
specifically guaranteed by the Constitution, but it flows from the 
right of assembly.2  The right to free assembly is a sacred  human 
liberty. This right has to be construed liberally and is to be given 
full scope unless regulated or restricted  on rational grounds 
relating to the public welfare and to  safeguard the public interest.3 
The right to parade or march in procession flows from the right of 

1 Babulal Parate   v.   The State of  Maharashtra  AIR  1961  SC  884,  Qari 
Abdul Hameed Qadri   v. District Magistrate Lahore  PLD 1957 Lahore  213 
2 Kedar Nath Singh  v.  State of Bihar   AIR 1962 SC  955,   Radhey Shyam    v. 
Post  Master General Circle Nagpur AIR 1965 SC  311 
3  Nawabzada Nasrullah Khan  v.  Govt. of West Pakistan  PLD  1965  Lahore 
642 
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free assembly. However,  the right of others to use public roads 
and streets and apprehension of breaches of peace is consequently 
to arise. It is, therefore, essential for the maintenance of law and 
order to impose restrictions on the exercise of this right and the 
authorities may, by law, be empowered to regulate  the parades, 
processions and march.   Reasonableness of such restrictions will 
have to be  construed with reference to the conditions prevailing in 
the particular locality.1       

The right to hold meetings  in public places at any time  or 
anywhere one pleases and chooses,  on a private or Government 
property is not unfettered, unless a law or usage supports it. A 
citizen shall have to abide by  the reasonable restrictions and 
conditions which the authorities reasonably and lawfully lay 
down.2 This restriction equally applies to the processions  whether 
religious or non-religious.3  The religious or non-religious 
processions on public streets are subject  to the order of the local 
authority regulating traffic  and directions of the local authority.4  
The right of  others to use public roads and streets  cannot be 
hampered under the  guise  of this right. The Government can 
regulate the use of public places, such as, parks, streets, roads, 
wholly within its control by  requiring permits for public 
assemblies in such places. This right subject to permission, if any, 
required by law, must be  exercised in subordination to the general 
comfort and convenience  and inconsonance with peace and good 
order.  

5. PUBLIC  ORDER
This right is subject to the restrictions imposed in the

interest of public order. Public order in  retrospect  of this right is 

1  Qari Abdul Hamid Qadri    v.   District Magistrate Lahore   PLD  1957 Lahore 
213 
2 Himat Lal v. Police Commissioner AIR 1973 SC 87, Railway Board   v. Narangin 
AIR 1969  SC  966 
3 Chunoo     v.  Naya Lal Chand   AIR 1950  Bombay  192 
4  S.K. Pirun  Bux     v.   Kalandi  Pati   AIR  1970  SC  1885 
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used in the sense of public peace, safety and tranquility. 1 It refers 
to the maintenance of conditions which are necessary for the 
orderly functioning of the Government, as it is the duty of the 
Government to see that the peace and order is not disturbed and 
lives  and property of the people are not endangered on account of 
which the Government and its functionaries  have the inherent 
powers to regulate the right.  

[Right No. 7] 
2[Freedom of Association.-  (1) Every State 
Subject shall have the right to form association or 
unions, subject to any reasonable restrictions imposed 
by law in the interest of sovereignty or integrity of 
Pakistan and Azad Jammu and Kashmir, morality 
or public order. 
(2 ) Every State Subject, not being in the Service of 
Azad Jammu and Kashmir, shall have the right to 
form or be a member of a political party, subject to 
any reasonable restrictions imposed by law in the 
interest of the sovereignty or integrity of the State 
and such law shall provide that where the 
Government declares that any political party has 
been formed or is operating in a manner 
prejudicial to the sovereignty or integrity of the 
State, the Government shall, within fifteen days of 
such declaration, refer the matter to the Supreme 
1  Jammu and Kashmir Tehrik  Ammal Party  v. Azad Government & others 
PLD 1985 AJK 95 
2 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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Court whose decision on such reference shall be 
final. 
(3)   No person or political party in Azad Jammu and 
Kashmir shall be permitted to propagate against, or 
take part in activities prejudicial or detrimental to, the 
ideology of the State’s accession to Pakistan. 
(4)   Every political party shall account for the source 
of its funds in accordance with law.] 

[Original text of the amended article] 
[(1)  Subject to this Act, every State Subject shall have the right 
to form association or unions, subject to any reasonable 
restrictions imposed by law in the interest of morality or public 
order.   

(2) No person or political party in Azad Jammu and 
Kashmir shall be permitted to propagate against, or take  part in 
activities prejudicial or detrimental to, the ideology of the State’s  
accession to  Pakistan.]  

Synopsis 

1. What  it  includes?
2. Association  and  Union
3. Restriction on the right by regulations
4. Association  by  disciplined  forces
5. Power of Government to regulate Associations
6. Collective bargaining
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7. Freedom  of  Association  and  Emergency
8. Political  Parties.
9. Tehrik-e-Ammal Party case
10. Co-operative  Societies
11. Public order and morality
12 

13. 

Propagating  against  the  ideology  of the  
State’s  accession  to  Pakistan 
Critical Analysis 

COMMENTS 

This Right corresponds to Article 17 of the Pakistan and 
Article 19.1.C.4.  of the Indian  Constitutions respectively. It is 
reproduction of section 25.B.4.7.  of the Azad Jammu and Kashmir  
Government  Act 1970. This Right is replaced by the text of 
Article 17 of the Constitution of Pakistan by substitution of a few 
words to make  it compatible with the scheme of Azad Jammu & 
Kashmir Interim Constitution. 

What a person may legally do  alone, he may do it  with the  
assistance, cooperation and coordination of others by forming 
groups, associations and unions after organizing  them. It may be 
given  different names. The groups and organizations  of the 
persons may be formed to advance causes and to circulate their 
views and difficulties in such assemblies or groups  of persons, 
united together.  

1. WHAT  IT  INCLUDES?
The right to form an association or a union by the citizens

has a wide  scope. It extends to forming of association  e.g. 
political parties, societies, organizations, clubs, companies, 
Anjumans, Trade unions etc. The State Subjects have full liberty to 
form any association, provided its object is lawful and no 
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particular statutory provision is violated. This right signifies  that 
several individuals get together and form voluntarily  an 
association with  the common aim,  legitimate purpose and having 
a community of interest.  The right to form  an association 
necessarily implies that the persons forming  the association have 
also the right  to continue  to be  associated with those whom they 
voluntarily admit in the association.   

The word “form” used in the section includes not only the 
right to  form an association or union but also to continue the same.  
However   the association or union must be for a lawful purpose.1  
It also includes the right of a State Subject to be a member of an 
association or union subject  to law.   Any  law introducing 
members in an association without  any option being given to them 
to keep them out  or any law  which takes away membership of 
those who have voluntarily joined, will be violating the  right to 
form an association.2     Similarly the rules requiring the 
Government   servant to withdraw  his membership of the 
association of the Government servants  as soon as the recognition 
of the association  is withdrawn or if it is not granted to the 
association  within the period of six months from the date of its 
formation are ineffective, as they constitute an infringement  of 
Article 19(1)(c) of the Constitution of India.3   The Supreme Court 
of India   in the case  titled   Asom  Rashtrabhase   v. State of 
Aasam,4   disapproved  the taking over of complete control by the 
Government  of the association formed voluntarily to spread Hindi 
as common language in the North Eastern part of India.  

2. ASSOCIATION  AND  UNION
The freedom of association assures and guarantees the right

to form not only an association, but  also a union. This right is 

1 All India Bank Employees  Association   v.   N.I. Tribunal  AIR   1962  SC 
171 
2 Damyanti Drang    v.  Union of India   AIR  1971  SC  966 
3 O.K. Gosh     v.   Jousaf    AIR  1963  SC  812 
4  Asom  Rashtrabhase     v.      State of Aasam   AIR  1989  SC  2126 
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recognized by all the civilized nations of the world  and comity   of 
nations in its different charters  and  declarations.    

The expressions, namely, ‘association’  and ‘union’  have 
acquired definite meanings. An association is generally understood 
to be a combination of persons for a common purpose for which it 
is established. It is a class of persons who join together for a 
certain object which may be for the benefit of members or the 
improvement, welfare or advantage of public or some scientific, 
charitable or similar purposes.  Association is a group of persons 
pursuing a common purpose or system or the aggregation of 
purposes, by a course of co-operative action, extending beyond  a 
single act and for this purpose agreeing together upon certain 
methods of procedure and laying down in however  rudimentary 
form, rules of common action.   

Although the union is also combination of persons  formed 
to further  their interest, but it is generally understood as being 
associated with particular groups, especially labour and trade. It is 
an organization of workers formed for the purpose of negotiating 
with employers on matters of wages, seniority, working conditions 
and the like.  

The right under Article 17  is not confined only to the 
formation of an association, but also extends to  and guarantees the 
continuance and functioning of an association. Its importance lies 
in allowing members of the union to meet and effectively seek the 
objectives for which they have formed the union.1    

Union or unions of the employees of an authority and the 
union of employees of a Corporation can function as unions by 
virtue  of Article 17(1)  of the Constitution and  can act as a 
collective bargaining agents which is inherent right in a union, but 
they cannot go on strike or to go slow in the absence of statutory 

1 Union of Civil Aviation Employees, Lahore  v. Civil Aviation Authority 
Islamabad  PLD  1993  Lahore 306 
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backing.1 Right to  form an association or union is not absolute or 
unlimited liberty  and is merely  limited  in order to be effectively 
possessed. 

3. RESTRICTION ON THE RIGHT BY REGULATIONS
The right  is not absolute as it empowers the State to

impose reasonable restrictions in the interest of morality or public 
order.  This right  also prohibits to propagate or take part in 
activities  prejudicial or detrimental to the ideology of the State’s 
accession to Pakistan. The competent authority can thus  make any 
law to fetter, abridge  or abrogate  any of the rights  for  achieving 
the public order, morality and ensuring the ideology of the State’s 
accession to Pakistan.  Although the right  to form an association 
and union is a fundamental right subject to law, recognition of such 
association is not fundamental right.2  However absolute and 
unguided discretion  given to an authority whether  to approve or 
not to approve a union  was held violative  of Article 19(1)(c)  of 
the Constitution.3    

As the constitutional right to form an association or union 
is subject to reasonable restrictions imposed by law, the State is 
authorised to make the law and regulations either providing the 
reasonable restrictions or  standard  of such restrictions. There 
exists no general  standard to test the reasonableness of 
restrictions.  It will depends upon variety  of circumstances i.e. 
interest and  urgency of the action proposed and the nature of 
safeguard, if any, provided  to prevent possibilities of abuse of 
powers.  The expression “reasonable restriction” is pointer of the 
fact that the restriction likely to be imposed is to be sensible, fair 
and for a temporary period.  It is to be imposed to avert the evil 
emerging from misuse or abuse of the process in exercise of 
fundamental rights.  It must be acknowledged that the fundamental 

1  Civil Aviation Authority  Islamabad  v. Union of Civil Aviation  Employees 
1997  PSC  1187 
2  Raghubar  Dayal  v. Union of India  AIR 1962 SC  263 
3  U.P. Sharamik  Maha Sangha v. State of U.P.   AIR  1960  Allahabad  45 
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rights, like sunshine constantly and imposition of reasonable 
restrictions eclipse them temporarily. It is in this perspective of the 
proposition that one has to resolve the controversy relating to 
imposition of reasonable restrictions on fundamental rights.1 

The legislature imposing restriction on the fundamental 
right has to be construed from its substantive aspect as well as 
procedural aspect.  Likewise, it is to be examined objectively and 
not subjectively. 2 

No hard and fast rule is framed to test the reasonableness 
of restrictions imposed on fundamental rights and all that can be 
considered by the Court is to apply its mind to the nature of the 
right alleged to have been infringed, the underlying purpose of 
restriction imposed, the extent and urgency of the evil sought to be 
remedied, the disproportion of the imposition of restriction, the 
prevailing conditions at the time, the precise nature of the interest 
adversely affected, the reasons for enforcing the restrictions, the 
manner in which the restriction was enforced, the procedure that 
was followed and the balance of hurt complained of and the good 
accomplished.3  The “investment  of  arbitrary powers in the 
executive”  to put an end to the existence of a political party on the 
basis of its own satisfaction which may or may not be capable of 
being  proved in a Court of law, may well be an unreasonable 
restriction having regard to the importance of the right of 
association guaranteed by the Constitution.4 The Government  
order requiring the municipal teachers not to join the union of 
others than those officially approved   is violative of the freedom to 
form an association.5 A law providing that only representative 
union shall be entitled to represent all the workers in the industrial 
disputes which effects all of them collectively,  and any settlement 

1 Jammu and Kashmir Tehrik Ammal Party  v.  Azad Government and others 
PLD 1985  AJK  95 
2 Ibid 
3 Ibid 
4 Benazir Bhutto   v.   Federation of  Pakistan    PLD 1988  SC  416 
5 Ram Karashna   v.  President  District Board    AIR  1952  Madras   253 
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arrived at with such a union shall be equally applicable to each 
worker whether  a member of that union or not, is not violative of 
the Article because  the restriction is reasonable.1 The restriction 
imposed by the Government on teachers for taking prior 
permission from the authority for engaging in political activities is 
a valid restriction as it imposed  on  preventing them from getting 
mixed up  with political institutions.2     

Government officers have as much right  to form an 
association as others.  The association of the Government servants 
demonstrating  against a common  grievance is not unlawful but 
they cannot be members  of a political party.3    

4. ASSOCIATION  BY  DISCIPLINED  FORCES
An association of the members of the Police force, stands

on a different footing from association of other Government 
servants. They being disciplined forces are meant to maintain the 
law and order. Their  right to form the association would not 
extend  to the activities which other associations undertake. Their 
primary function being  maintenance of the public order, hence 
they cannot be allowed the right to resort to the strikes, processions 
and marches. The Indian Constitution contains  specific Article 33 
laying down limitation on such associations from exercising rights 
under Article  19(1)(c)  of the Indian Constitution.  

Similar  is the position of the Armed forces who are not at 
all allowed this right while in service. The Supreme Court of India 
in the case titled  Ragobal Diyal   v.  Union of India,4  held the 
employees of the defence establishment like Cooks, Barbers etc. 
are the members of Armed forces and  they could be validly 

1 Ram Prasad   v.   Chairman Industrial Tribunal Patna  AIR 1961  SC  857, 
B.L. Union    v.   B.L. & Co.   AIR  1985  SC  311 
2 Hazi  Ibrahim   v.  District Board   AIR  1958  Calcutta  401 
3 Gosh   v.  Jousaf  AIR  1963  SC  812,   Ram  Rao  Laxmikant Shirkhedkar  v. 
Accountant General Maharashtra  AIR  1963  Bombay 121 
4 Ragobal Diyal   v.  Union of India  AIR  1962  SC  263 
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deprived of their right to  form  union in violation of Article 
19(1)(c).     
5. POWER OF GOVERNMENT TO REGULATE

ASSOCIATIONS
The power  given to the provincial  Government to declare

an association  unlawful, if in its opinion it has, as its object, the 
interference with  maintenance of law and order, is an 
unconstitutional interference with the right of freedom of 
association, as it is unqualified power to declare an association 
unlawful because it depends upon the subjective satisfaction of that 
Government.1 A law which authorises a District Magistrate to 
depute a person to attend a public meeting  and directing the 
person  convening  the  meeting to admit the person so  deputed for 
the purpose of causing the report to be made  of its proceedings is 
an unjustified invasion of the right of free assembly and 
association.2      

The law empowering  the provincial  Government to 
declare an association  unlawful if the Government is of the 
opinion that the association is interfering with the administration of 
law is an  unreasonable restriction, as  vesting of such authority in 
the  Executive Government to impose restrictions without  
allowing  the grounds of such imposition to be tested in  judicial 
inquiry, is a strong element which must be taken into  account in 
judging the reasonableness of the restrictions.3  Where a person 
dismissed from public  service was removed from  membership of 
the club, it was held not a case of violation of Article 17 to form an 
association and the restriction on the powers of the members of the 

1 Abu-ul-Ala Moodi   v.  Govt. of West Pakistan  PLD   1964  SC  673, 
Tameez-ud-Din    Ahmed   v. Govt. of East Pakistan  PLD  1964  Dacca  795 
2  Nawabzada Nasrullah Khan  v.  Govt. of West Pakistan  PLD  1965  Lahore 
642 
3 State of Madras    v.    V. G. Row   AIR  1952  SC   196 
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club to choose person with whom they would like to associate 
cannot be said to be unreasonable.1 

6. COLLECTIVE  BARGAINING
Although there is  no specific  provision of freedom of

association under the Constitution of United States of  America, 
but the Courts  by the interpretation  acknowledged the right of 
collective bargaining in  the case titled National Labour  Relations    
v. Fantseal Corporation  306   U.S.   31.  The Supreme Court of
United States of America in the case titled  Bryant   v.   Zimmernan 
278  U.S.  63,  held that the State may impose restrictions in the 
interest  of public peace and safety on the right to form an 
association. The right to form an  association or union does not 
include the right of the trade union to an effective collective 
bargaining or to strike or to  declare a lockout.2   

7. FREEDOM  OF  ASSOCIATION  AND  EMERGENCY

 If an emergency is declared  under the Constitution, the 
State becomes free from restrictions and limitations imposed by 
the fundamental rights relating to the freedom  during the period 
the emergency remains in force. However the law so made shall 
cease to  exist  on the revocation  of emergency.3 Upon the revival 
of the  Constitution,  the fundamental rights were also revived 
including article 17(2),  and President’s Order No.  20 of  1978, 
could not prevail as against the said Fundamental Right.4  

8. POLITICAL  PARTIES
The expression to form an association  includes  the right to

form a political party and it includes the right of its continuance. 

1 Punjab Club   v.   Habibullah Tarar   1979  CLC 472 
2 All India Bank Employees Association   v.  National Industrial Tribunal  AIR 
1962  SC  171 
3 Muhammad Suleman   v. Islamic Republic of Pakistan  PLD  1976  Lahore 
1250 
4 Benazir Bhutto   v.  Federation of Pakistan  PLD  1988 SC  416 
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Any law altering  composition of association  compulsorily,  will 
be abridgment   of right  to form an association and directly hit by 
the provisions of Fundamental Right No. 7.  No legislation or order 
can be passed which may restrict or  suspend the activities of an 
association (political party) subject to the reasonable restrictions in 
the interest of morality or public order.1 Right to form a political 
party and to be  a  member of a political party as provided in 
Article  17(2), does not culminate in winning of the election but it 
is a continuous political process which includes the right of a 
person to remain as a member of the National Assembly or as a 
Prime Minister till the lifetime  of the Assembly  or the tenure of 
the Prime Ministership is  terminated lawfully in accordance with 
the provisions of the Constitution.2  

 Political party is a body of men united for promoting the 
national interest on some particular principles in which they are all 
agreed. The ordinary conception of a political party includes a 
right within the framework of the Constitution to exert itself 
through  following an organization  and using all available 
channels of mass communication, to  propagate its  views in 
relation to whole complex of the administrative machinery  
including the legislatures in respect of matters which  appeared to  
it to require attention for the amelioration of conditions generally 
throughout the nation, for improvements particularly in 
administrative procedures and policies, as well as in the legislative 
field, even to the extent of proposing and pressing for amendment 
of the Constitution itself. A political party is an association of 
voters believing in certain principles of Government, formed to 
urge the adoption and execution of such principles in Government 
affairs through officers of like beliefs, and as rivals of popular 
favour they strive at general elections for the control of the 
agencies of the Government as a means of providing a course for 

1 Jammu & Kashmir Tehrik-e-Amal Party  v. Azad Govt. & others  PLD 1985 AJK  
95 
2 Mian Muhammad Nawaz Sharif   v.   Federation of Pakistan PLD 1993  SC 
473 
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the Government in accordance with their political principles and 
the administration of those agencies by their own adherents. 
Political parties supply a motive power in Government 
organization in all democratic States.  The analysis of the genesis 
of political parties and their establishment leads to inference that 
election to Local Bodies, Legislative Assembly or the Council are 
a means and not an end in itself.  Therefore, when a political party 
participates in an election, it does not mean that the participation in 
the election is an end in itself.1   

9. TEHRIK-E-AMMAL PARTY CASE
A law was enforced  in the name of Azad Jammu and

Kashmir  Political Parties Ordinance, 1985.   Section 8-A  was 
introduced in the Ordinance  by way of an amendment.  This law, 
except with certain necessary alteration and modifications, was 
similar to the Political Parties Act, 1962 of Pakistan.  It prescribed 
compulsory  registration of the parties, submission of account to 
the Election Commission, dissolution of political parties and 
cancellation  of registration of the political parties.  Section 8-A  of 
the Ordinance provided  that the  registration of the political party 
shall be cancelled by the Chief Election Commissioner,  if the 
number of votes secured by it, is less than 12-1/2  percent of the 
aggregate of the valid votes in the said election and less than five 
percent of the aggregate of the valid votes in each district. The 
effect of cancellation of registration of a political party was 
provided under  clause (vii)  of section  5(2)   of the Azad Jammu 
and Kashmir Legislative Assembly Election Ordinance, 1970 that 
“a person shall be disqualified from being a member of the 
assembly, if he was elected as a nominee of a political party whose 
registration was cancelled by the  Chief Election Commissioner as 
a result of operation of section 8-A  of the Azad Jammu and 
Kashmir  Political  Parties amendment Ordinance.” The effect of 

1  Jammu and Kashmir Tehrik-e-Amal Party   v.  Azad Government and others 
PLD  1985  AJK  95,   Mian Muhammad Nawaz Sharif     v.   President of 
Pakistan  PLD 1993  SC 473 
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deregistration was two-fold.  On the one hand the political party 
would lose its status as such, and conversely a person elected as a 
member of the Assembly as a nominee of that political party would 
lose his  seat. In  a case titled  Jammu and Kashmir Tehrik-e-Amal 
Party   v.  Azad Government,1   the High Court was pleased to 
strike down  section 8-A of the Political Parties  Ordinance, 1985 
for being violative of Article 4(4)(7)  of the Interim Constitution 
1974.  It was observed:-  

“To contest election is not a fundamental right and to 
impose a disqualification restricting right to contest 
election is not an infringement of a fundamental right—
Operation of S.8-A, Ordinance, 1985 which suspends 
functioning and political activities of political parties, 
abridges basic right—Fact that political parties 
participated in election and captured certain seats and now 
by operation of S.8-A, of Ordinance, 1985, political parties 
are to lose those seats; losing of seats in Assembly, can by 
no stretch of imagination be called non-infringement of a 
fundamental right.  Right to form an association means 
right  of  continuance  of   the  association. 
……………………………………………………… 

To deprive a political party of its representation in 
Assembly is tantamount to hamper and abridge 
fundamental right— Such legislation clearly violates 
Constitution.”  The right guaranteed in the Clause is not an 
absolute right, but is subject to reasonable restrictions 
imposed in the interest of morality or public order.”  

To form a political party must be  deemed to comprise also  the 
right by that political party to form the Government, wherever the 
said political party possesses the requisite majority in the 
Assembly. Any  unlawful order which results in frustrating such 
activity, by removing such party from office before the completion 

1 Jammu and Kashmir Tehrik-e-Amal Party   v.  Azad Govt. PLD 1985 AJK 95 
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of its normal tenure would, therefore, constitute an infringement of 
fundamental right guaranteed in Article 17(2)  of the Constitution. 
This right includes  not  merely the right to form a political party 
but comprises also other Constitutional rights. It also includes the 
rights to  form or to be a member   of a political party to participate 
in and contest an election, otherwise mere forming of association 
would be of no avail.  

Section 21  of the Representation  of People Act, 1976   as 
amended by Ordinance No. II and VIII of 1998,  insofar  as it 
failed to recognize the existence and participation of political 
parties in the process of election, particularly in the matter of 
allocation of symbols,  was declared as violative of Article 17(2) 
of the Constitution of Pakistan.1 Addition of matriculation  as a 
qualification for the candidates who contest the election for the 
membership of the Assembly through an Ordinance  is not an 
unreasonable restriction.2     

The formation of political parties in Azad Jammu and 
Kashmir is governed by the Azad Jammu and Kashmir Political 
Parties Ordinance, 1985.  This Ordinance carries into effect the 
provisions of the right of freedom of association. Under the Act no 
political party shall be formed with the object of  propagating  any 
ideology prejudicial to the Islamic ideology  or integrity  and 
security of Pakistan  or ideology of the State’s accession to 
Pakistan, and that no person shall form,  organize,  setup or 
convene   a foreign aided political party, or in any way be 
associated with any such party. Except  the  provisions  struck 
down by the Courts,   the rest  of the Ordinance is in force and no 
political party can, therefore, be formed  in defiance of the Political 
Parties Ordinance.3 

1 Benazir Bhutto   v.    Federation of Pakistan   1988 SCMR   1986 
2 Ch. Muhammad Yousaf    v.  The State and others  2001  SCR  380 
3 Jammu & Kashmir Tehrik-e-Amal Party   v.  Azad Govt. & others  PLD  1985  
AJK  95 
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There is no law in force in Azad Jammu and Kashmir that a 
political  party in Azad Jammu and Kashmir cannot be affiliated 
with a political party in Pakistan, or a political party of Pakistan 
cannot set up  a branch in Azad Jammu and Kashmir. Only such 
political party which is foreign aided or is  operating in a manner 
prejudicial to Islamic  ideology or ideology of State’s accession 
etc. is not allowed  to function.1  

10. CO-OPERATIVE  SOCIETIES
The formation of co-operative societies is also a right

stemming from freedom of association.  However the creation, 
constitution and management of the society is the creature of the 
statute  and it is controlled by the statute.  So there is no objection 
to the statutory interference with their composition on the ground 
of contravention of the individual’s  right  to freedom to form an 
association under Article 19(1)(c)  of the Indian Constitution.2 No 
State Subject has a fundamental right to become a member of a 
cooperative society. His right is governed by the  statute.   The 
Government has the power to enact law incorporating the 
reservation to the members of the weaker sections and women. 
The rule providing reservations under the U.P. Cooperative 
Societies Act,  1965,  was held valid by the Supreme Court of 
India.3  The condition  precedent provided by  law  to  fill  in  the 
reserved  seats  by  appointment or co-option,  in the holding of 
election and failure to elect such persons would permit resort to the 
other methods of filling up  the reserved seats.4    

11. PUBLIC ORDER AND MORALITY

The right to form an association  is a constitutional right,
but no one has a right in immorality, obscenity,  commission of 

1 Sardar Muhammad Sayab Khalid   v.   Mrs. Benazir Bhutto and others  1999 
SCR  AJK  396 
2 Daman Singh  v.  State of Punjab AIR  1985  SC  973 
3 State of U.P.  v. C.O.D. Chheoki Employees  AIR  1997  SC  1413 
4 Babaji Kondaji   v.   Nasik Merchants Co-operative Bank Ltd. AIR 1984 SC 
192 
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offences or doing other illegal and unlawful acts. This right is, 
therefore, subject to this important qualification that reasonable 
restriction on its exercise may be imposed by law in the interest of 
morality or public order. Thus the association, parties and unions, 
object of which  is to advocate or carry on some  immoral purpose, 
e.g.  gambling, illegal activities or overthrowing  the Government 
by unlawful means, may be prohibited by law and such prohibition 
will not be a negation of this right.1  The term public order is 
virtually synonymous with public peace, safety and tranquility.2    

The expression ‘Public Order’  is referable to public order 
of local significance as distinguished from national upheavals such 
as revolution, civil strife  and  war. Equally it is distinguishable 
from the popular concept of law and order and security  of State. 
Law and order represents the largest circle, within which is the 
next circle representing public order and the smallest circle 
represents security of the State. The activity which affects law and 
order may not necessarily affect public order and an activity which 
may be prejudicial to public order may not necessarily affect 
security of the State.3  

In common parlance the word ‘morality’ occurring  in 
Article 17(1)  is far more vague than the word ‘decency’.  The 
antonym  of the word ‘morality;  according to the existing notion 
depends upon acts which are regarded as acts of immorality by the 
consensus of general opinion.  The notions of morality vary from 
country to country and from age to age and the international 
community has not yet been able to settle any common code of 
morality. Owing to ethnic, cultural and even physiological 

1 Progress of Pakistan  Company Ltd.   V.  Registrar Joint Stock Companies 
PLD  1958  Lahore  887,  American  Communication Organization   v.   Douds   
(1950) 339 U.S. 382 
2 Jammu & Kashmir Tehrik-e-Amal Party  v.  Azad Govt. and others  PLD 1985 
AJK  95 
3 Benazir Bhutto    v.    Federation of Pakistan  1988  SCMR  1986 
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differences, it is  not possible to formulate a universal standard of 
morality.1 

The words ‘public order’  are only referable to aggravated 
forms of national upheavals which endanger the very existence of 
the State.2   Public order refers to peace and security of local nature 
so that function  of an establishment can be carried out in an 
orderly way.3      

12. PROPAGATING  AGAINST  THE  IDEOLOGY  OF
STATE’S  ACCESSION  TO  PAKISTAN

The right of a State Subject to form an association or union
or to be its member would not authorize him to propagate ideology  
detrimental to the ideology of the State’s accession to Pakistan. 
Substituting one’s own words for the words provided by 
declaration form for nomination to the seat of elective body that 
“candidate believes in the independence of the State of Jammu and 
Kashmir, not its accession to Pakistan,” amounts propagating an 
ideology detrimental to ideology  of the State’s accession  to 
Pakistan, which is prohibited under the Constitution and a 
disqualification  under the relevant law.4 

This clause being substantive part of the Constitution 
overrides the preamble, particularly first para of the preamble of 
the Constitution, which provides that  the future status of the State 
of Jammu and Kashmir is yet to be determined in accordance with 
the freely expressed will of the people of the State through 
democratic method of free and fair plebiscite under the auspices of 
the United Nations as envisaged in UNCIP Resolutions adapted 
from time to time. It makes Azad Jammu and Kashmir inseparable 
territory of Pakistan, although it is a part of the entire disputed 
State of Jammu and Kashmir.  

1 Benazir Bhutto    v.    Federation of Pakistan  1988  SCMR  1986 
2 Benazir Bhutto   v.   Federation of Pakistan   PLD  1988  SC  416 
3 Haji Malik Aman    v.    Federation of Pakistan    NLR  1993  Labour  131 
4 Aftab Hussain   v.  Azad Jammu and Kashmir Legislative Assembly  through 
President of AJ&K,    PLJ  1991  AJK  60 
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13. CRITICAL ANALYSIS

This clause is derogatory to preamble of the Constitution,
admitted position of the Government of Pakistan and UNCIP 
Resolutions where under the Kashmiris have the option of 
acceding to either of the two dominions i.e. India or Pakistan, 
excluding the possibility of third option of independence of the 
State. But the option of India is also excluded by this clause. It 
militates against the United Nations Resolutions, although  there is 
no voice or choice on ground in Azad Kashmir and Gilgit-Baltistan 
for  accession to India. 

As far its political dimension is concerned, it is also against 
the Constitution of All Parties Hurriat Conference of Jammu and 
Kashmir State, (conglomerate of twenty seven political and social 
groups) which is accepted by the Government of Pakistan as the 
sole representative of the people of the State. Its Constitution 
includes the option of “independence of the State as a right of self-
determination.”1   

There are irreconcilable contradictions inter-se the 
Constitution, UNCIP Resolutions and policy of the Government of 
Pakistan, which require to be reconciled and straightened. 

 Inclusion of this clause implies that AJ&K is taken for 
granted in favour of Pakistan. There is no doubt in it given the 
thinking and liking of AJ&K people for Pakistan. Given the 
contentment of its people with Pakistan,  there can be no cavil with 
this assumption, but constitutional rights concomitant to 
supplement this assumption i.e. representation in parliament, NFC, 
NEC,CCI, IRSA and rights flowing therefrom  are not given to 
AJ&K. This constitutional and democratic deficit needs to be filled 
to justify the embargo placed by the clause. 

1 Appendix LXIX 
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[Right No. 8] 
Freedom of Trade, Business or Profession.- Every 
State Subject possessing such qualifications, if any, 
as may be prescribed by law in relation  to his 
profession or occupation shall have the right to enter 
upon any lawful profession or occupation, and to 
conduct any lawful  trade or business: 
Provided that nothing in this paragraph shall 
prevent.-  
(a) the regulation of any trade or profession by a 

licensing system; or 
(b) the regulation of trade, commerce or industry in 

the interest of free competition therein; or  
1[(c) the carrying on, by Government 2[….], or by a 

corporation controlled by Government 3[….] of 
any trade, business, industry or service,  to the 
exclusion, complete or partial, or other 
persons.]   

Synopsis 
1. Lawful
2. Qualification  prescribed  by  law
3. Qualifications to be prospective, not

1 Substituted by (1st Amendment) Act, 1975.  
2 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
3 Ibid  
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retrospective 
4. Statutory  rules
5. Trade  and Business    vis-à-vis    Profession

and Occupation
6. Licensing   System
7. Prohibition,  restriction,  regulation
8. Permit — Licence
9. Discretionary  powers to  issue  permit   or

licence
10. Trade  monopoly by Government or  Council
11. Public contracts

COMMENTS 

This sub-article corresponds to Article 18 of the Pakistan 
and Article 19(G)(6)  of  the Indian Constitutions.  It is 
reproduction of section 25.B.4.6. of the Azad Jammu and Kashmir 
Government Act, 1970. The word ‘lawful’ used in our Constitution  
and Constitution of Pakistan, does not find place in the relevant 
Article of the Indian Constitution. The word “Council” finding 
place in the original text is omitted through 13th Amendment of the 
Constitution after the legislative and executive authority of the 
Council is excluded  and vested in the Government. 

Freedom of trade, business or profession mentioned in this 
sub-section means  that  every State Subject  has the right to 
choose its own employment or to take up any  trade, subject only 
to the conditions, qualifications  and limits as may be prescribed by 
law, provided, such trade, business or profession is lawful. By way 
of this right   all State Subjects have the right to practice any 
profession  or carry on any occupation trade or business subject to 
the reasonable restrictions  to be prescribed by law. Right to carry 
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on a business, trade or profession includes right not to carry it on 
or  close it.1  

The freedom guaranteed by this sub-article is subject to  the 
State regulations. The State can make law imposing reasonable 
restrictions in the interest of general public, prescribe professional 
or technical qualifications  necessary for practicing  any 
profession  or carrying on any occupation, trade  or business. It 
also authorises the State to carry on  any trade or business to the 
complete or partial exclusion of the State Subject.      

1. LAWFUL
The word  ‘lawful’ used  in the section is  very significant.

It  qualifies  the  right of a State Subject in the relevant field. It 
implies  that State   can by law ban a profession or occupation, 
trade or business by declaring it to be unlawful, or forbid  it by 
law.  The profession or trade  of prostitution,   trafficking   in 
women or gambling, smuggling,  trade in narcotics  or dangerous 
drugs and weapons of mass destruction etc. are a few examples of 
unlawful professions or trade.2  These are inherently  dangerous  to 
the public health and  welfare etc. A  law which prohibits or 
restricts a profession, occupation, trade or business in the social or 
public interest  by declaring it unlawful  otherwise than by a 
licensing Act, is not the  violation of this right.3  Laws passed by 
the State prescribing minimum wages  and hours of  employment, 
opening and closing  hours of the business, which are in the 
interest of the health and welfare of the workers,  are not the 
violation of this right. Similarly the laws regulating the supply and 
distribution  of essential supplies, taxing laws, laws regulating 

1 M/s. Hathising   Manufacturing Co. Ltd.  v.  Union of India  AIR 1960 SC  923 
2 Mehtab Jan   v.  Municipal Committee Rawalpindi   PLD 1958 Lahore  929, 
Sardaran   v.  Municipal Committee Lyallpur   PLD  1964  SC  397 
3 Ghulam Zamin    v.  Khondkar PLD  1965  Dacca  156 
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imports, exports and industrial disputes are the instances of the 
laws which are not a violation of this right.1    
2. QUALIFICATION  PRESCRIBED  BY  LAW

A profession or occupation requires skill,  which can be
acquired by academic  or vocational qualification. A State Subject 
who wants  to enter upon  any lawful profession, occupation or 
trade may be required by law  to possess  such qualification which 
is necessary and compatible  with the nature of profession or 
occupation. This right relates to those professions and occupations 
which are regulated by the statutes. The reasonableness of the 
qualification is not a condition precedent in view  of the right, 
hence, it is not open to the Court  to determine,  whether  the 
technical or professional qualifications laid down in respect of any 
profession or trade are   reasonable  or  not, unless the prescribing 
law  is itself questioned on any other ground, such as violating the 
equality provisions,  lack or excess  of jurisdiction etc.  However 
the legislature on the pretext of prescribing qualification, cannot 
impose  conditions which have no nexus  to the fitness or 
suitability of a  person to   enter   into a profession.  The 
qualification may be prescribed in order that a person who is 
authorised to engage  in the practice of certain profession or 
occupation  which is intimately  affecting the public welfare, 
possesses special knowledge and skill of that profession. The laws 
prescribe that the Medical Practitioners,  Engineers, Legal 
Practitioners, Pharmacist, Dentists and Insurance Brokers etc. must 
pass an examination  for the   regular conduct of such profession 
and occupation, without passing of which one may not be allowed 
to enter the respective field, and it will not be a violation of this 

1 Muhammad Hussain   v.   State of Bombay   AIR 1962 SC 97,   The Collector 
of Customs Madras   v.   Nathella Sampathu Chetty   AIR 1962 SC 316, 
Muhammadbhai  Khudabux   v.   State of Gujarat   AIR 1962  SC 1517, Daya 
v. Joint Chief Controller of Imports and Exports  AIR 1962 SC  1796),  Basti
Sugar Mills  Ltd.   v.  Ram Ujagar  AIR 1964  SC  355,  The Mughal Tobacco 
Co. Ltd.   v.  Islamic Republic of Pakistan  PLD  1959 SC 31 
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right. The word ‘qualification’ means that which makes any person 
fit  to do a certain act.1  

3. QUALIFICATIONS TO BE PROSPECTIVE,  
 NOT RETROSPECTIVE 

 However the qualification can be laid down for prospective 
entrance into a profession.  It cannot be retrospectively imposed to 
disqualify the  persons who have entered upon that profession by 
virtue of their possessing the qualification required at the relevant 
time.2 However, a person may be deprived of by law of the right to 
gain  livelihood  by the practice of a profession.3  Chartered 
Accountants by reason of their training have special aptitude   in 
the matter of audit and they form a class  by themselves   who  are 
required to  audit  the accounts of businessmen excluding  the 
Income Tax Practitioners by substituting Chartered Accountants 
for the purpose of auditing, does not violate the   right of  
profession of Income Tax Practitioners.4 Similarly disqualifying a 
legal practitioner to contest in the Municipal Elections, who are 
paid  and retained by the  municipality  is not a violation of  the 
right to practice any profession.5  A rule enacted  by the Bar 
Council of Maharashatra  and Gova,  for not allowing any other 
professional person to  enter the Bar when he does not want to 
leave up  the other profession but wants to carry on the same 
simultaneously without legal practice, was held not violative of  
Article   19(1)(g) of the Constitution of India.6  Ban on the legal 
practice  of Ex-Judges of the Supreme Court and High Court  is not 
violative of fundamental rights guaranteed by  the Constitution.7 

1 Government of Pakistan   v.  Syed Akhlaque Hussain  PLD 65 SC 527 
2 Government of Pakistan  v.  Syed Akhlaque Hussain  PLD 1965 SC  527 
3 Ibid 
4 T.D. Venkata Rao   v.  Union of India  AIR  1999 SC  2242 
5 Sakhawant Ali   v.  State of Orrisa  AIR 1955  SC  166 
6 Hani Raj Cholani    v.  Bar Council  of Maharashatra  AIR 1996  SC 1708 
7 Kh. Muhammad Yousaf Saraf   v.  Azad Government  PLD 1982 AJK  90,   
Government of Pakistan  v.  Syed Akhlaque Hussain  PLD  1965  SC  527,   
Haider Automobile Ltd.   v.   Pakistan  PLD  1969 SC 623 
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The Supreme Court of India struck down  a rule made by the Bar 
Council of India depriving  the persons above 45 years of age from 
being registered as legal practitioner as without lawful authority 
and against the fundamental right.1  Ban on private practice by the 
Government Doctors and those engaged in teaching is not violative 
of the Fundamental Right of Profession.2 Where a policy of the 
Government stipulated  that no promotion on the post  of B-18  
shall be made of the persons who do not have the qualification 
recognized by the Pakistan Engineering Council, the policy was 
held not to be in conflict with this right as the petitioners who had 
the ambition  and instinct for the better future,  they should work 
for acquiring the requisite qualification instead of mourning about 
it.3 Similarly grant of additional marks to those  candidates at the 
time of admission to the Medical College who underwent   N.C.C. 
training is not violative of this right.4  

4. STATUTORY  RULES
A law also  includes the rules and statutory instructions

issued under law. The  rules which are regulatory in  nature cannot 
be said  to be destructive of fundamental rights of the 
Constitution.5  However executive department instructions are 
neither law nor their  procedures established by law and such 
executive instructions  cannot infringe or curtail  the fundamental 
rights granted by the  Constitution.6  But it is competent  for the 
executive of the State  to issue instructions in respect of matters of 
which the legislature  of the State has  the power to make the laws. 
If the regulations  by way of restriction  or  controlling a trade  can 
be made through an enactment  of legislature, the same can equally 

1 Indian Council of Legal Committee    v.   Bar Council of India   AIR  1955  SC  
691 
2 Dr. Y.P. Singh  v.  State of U.P. AIR 1982 Allahabad 439,  Sukumar 
Mukherjee  v.  State of West Bengal   AIR  1993 SC 2335 
3 Maqbool Ahmed and others   v.  Federation of Pakistan   1987 PLC (CS)  827 
4 Azhar Hussain   v.   Government of Pakistan   PLD  1980  Lahore   193 
5 Venore Khana   v.  Union of India   AIR  1995 Allahabad  159 
6 Mohindra    v.  State of Andra Paradesh   AIR 1986 A.P.  332 



The Azad Jammu & Kashmir Interim Constitution, 1974 356 

be made by executive instructions because the State has the power 
to issue  instructions  in respect of everything  for which the 
legislature can make the law.  This power is inherent in the State 
and it is competent to  regulate the trade, provided it does not 
offend  Article 19(1)(g) of the Constitution of India.1 A ban on the 
movement of timber outside the State under a Government order 
was in the public interest and regulatory in nature  and not 
restrictive  so as to attract Article 19(1)(g).2   Prohibition on 
construction of Petrol Pump without issuance of NOC  from the 
relevant authority is not a violation of this right.3       
5. TRADE AND BUSINESS  VIS-À-VIS PROFESSION

AND OCCUPATION
What this  freedom in substance means is that every State

Subject is entitled to engage in any lawful profession, occupation 
or conduct any lawful trade or business. But the State has an 
overriding power to make laws:- 
“i) Prescribing qualifications for the practice  of a profession, 

occupation, trade or business; 
ii) Regulating the trade or profession by licensing system;

iii) Regulate  any trade, commerce or industry in the interest of
free competition;  and

iv) Assume for itself or grant to a Government controlled
corporation,  the monopoly,  complete or partial of any
trade, business, industry or service.”

In the commercial activities,  the trade and business are two 
different fields. Business conveys  much wider  sense  and is more 
comprehensive   than the  word trade. It appears that these words 
are conjointly  used for the purpose of brevity and  are given the 
similar meaning and essence  for the purpose of fundamental right.  

1 Ghulam  Rasool   v.  State of Jammu and Kashmir   AIR 1987 J&K  3 
2 State of Tamil Nadu  v.   M/s. Sanjeetha Trading Co.  AIR 1993 SC  237 
3 Azad Government   v.   Mumtaz Ahmed   Qureshi  2002 SCR  113 
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They are used as synonymous  words.1   Similarly  the profession 
and occupation are distinct  from trade and business, but all are 
grouped  together for the purpose  of brevity  and enforcement  as a 
right.   A trade or business  is carried on  with a motive of profit 
while a profession or occupation is adapted for livelihood,2   or  as  
a  hobby,  while  all these are guaranteed to be the fundamental 
rights  of a State Subject.  The activity of establishing an 
educational institution can neither be a trade or business, nor can it 
be  a profession  within the meanings of this right. Trade  or 
business normally connotes an activity  carried on with a profit 
motive.  Education in its true aspect is  more a mission and a 
vocation  rather than a profession, trade or business.  Imparting 
education cannot be treated as  trade or business  and  education 
cannot be converted  into commerce.   Establishing the educational 
institutions  can by no stretch of imagination be treated as 
practicing any profession.3     
6. LICENSING   SYSTEM

Although a State  Subject may  enter upon any lawful
profession or occupation and to conduct any lawful trade or 
business, but the State has the power to direct  by law that certain 
trades or professions  will not be carried on except under a licence.  
The licence may determine the place and the time, where and 
when, certain businesses are to be conducted.4  The right to apply 
for a licence is a substantial valueable right. The unfair treatment 
or denial of the right to carry on a trade or profession will  be 
against the law. Where no discrimination between the individuals 
possessing the required qualification is made in issuing the licence, 
and no unguided discretion is given to the licence issuing 
authority,  the order passed by him and the law under which orders 
are passed  restricting the conduct  of trade  or a business or 

1 Karshan Kumar   v.  State of Jammu and Kashmir   AIR  1967  SC  1368 
2 Chatlay     v.  Commissioner of Labour  AIR   1964 Madras   131 
3 State of Bombay  v.   R.M.D. Chamarbaugwala   AIR 1957 SC  699 
4 Muhammad Amanullah    v.  District Municipality  Quilon   AIR 1962  Kerala 
30,   Ram Dhan Dass    v.   State of Punjab   AIR 1961  SC  1559 
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profession under the licence,  cannot be said to be against this 
fundamental right. If the power is reasonably exercised, it cannot 
be interfered with. However when a statute  gives  a licensing 
authority an absolute power to grant or refuse a licence or it 
arbitrarily exercises the authority, it can  be set  right.   Where a 
statute regulated the right to practice a profession or carry on a 
trade, the right can be exercised subject to the conditions imposed 
by the  statute under which the licence is granted.1 Where a person 
possess  the required qualification for practicing as  Advocate and 
qualifies for the licence, he acquires  a right to practice,  but such 
right  is not a constitutional right and the law may  declare that 
retired  Judges of the  superior Court  shall not practice as 
Advocates.2  In Justice Saraf’s  case the principle of law banning 
the practice of the ex-Judge  was held valid, however,  the law was 
declared as ultra vires the Constitution  as the terms and conditions 
relating to Judge/ex-Judge was  within the competence of Azad 
Jammu and Kashmir Council,  not Azad Jammu and Kashmir 
Assembly or Government.3  Any such restriction is not violative of 
this right.4  The licensing law must provide the norms and define 
the standards  or principles  governing the  grant of licence.5   
When the Constitution gives the legislature a power to regulate the 
trade by a licensing system, the power to prohibit also vests in the 
legislature, as  a trade under such system  can only be carried on by 
the licensed persons or corporations.6   Once a licence is granted it 
cannot be cancelled without hearing  as it would be against the 
rules of natural justice. However  in exceptional cases such as 

1 Baharat    v.  Assistant Registrar   AIR  1958  Orissa  217 
2 Hatim Badur-ud-Din Tayab Ji   v.   Chief Justice  and Judges of the High Court 
of West Pakistan   PLD  1957  SC  272,   Government of Pakistan   v.   Syed 
Akhlaque Hussain  PLD  1965 SC   527,  and  Khawaja Muhammad Yousaf 
Saraf    v.   Azad Government  PLD  1982 AJK 90 
3 Ibid 
4 Haider Automobile Ltd.   v.   Pakistan   PLD 1969  SC   623 
5 Frontier Textile Mills   v.  Textile Commissioner   PLD   1958  Lahore  345 
6 M/s. East and West Steamship Company   v.    Pakistan  through the Secretary 
to Government of Pakistan Ministry of Commerce Karachi PLD 1958  SC  41 
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dangerous trade or the  commodities  which are  essential to the 
community, notices may be dispensed with  as public welfare 
overrides all other  considerations.  Where a stamp vender    was 
blacklisted or ordered not to work as stamp vendor  or petition 
writer in any Court or office, the order was held as violative of this 
right.1  
7. PROHIBITION,  RESTRICTION,  REGULATION

The  right to trade can be regulated  but cannot  be
prohibited. However the regulation must be within the bonds of 
freedom guaranteed by the Constitution. The regulation of trade is 
not necessarily the restriction of trade, but the authority has no 
power to prohibit or restrict the trade in the guise  of regulations.2 
There is distinction between the prohibition or prevention of a 
trade and its regulation or governance. Regulation is entirely 
different from prohibition or prevention.3  The  State  is vested 
with the authority to regulate the trade in the public interest and to 
achieve the purpose, it may prohibit wholly or partially a trade 
according to the circumstances of the case and nature of the trade. 
Restriction imposed on number of Cinema Houses  within 
Municipal limits of a town keeping in view the population of the 
same, is not a contravention of  any fundamental right.4  

8. PERMIT — LICENCE
Permit or licence are almost overlapping  terms. Both

visualize doing something with permission  which otherwise 
cannot be done.  A permit is issued to allow what is prohibited 
subject to the  discretion of the permitting authority.  If a business 
requires  a permit,  it can never be started without that.  A permit 

1 Shoukat Ali   v.   District Magistrate/Collector Gujranwala  1987  CLC  1608 
2 Ghulam Rasool   v.  The State  AIR  1987 J&K 3 
3 Ghulam Zamin   v.  A. B. Khondkar   PLD 1965 Dacca  156 
4 Riaz Ahmed   v.  Mirza Amin Beg   PLD 1982 AJK 120 
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may amount to prohibition  of business in regard to  persons  who 
are unable to obtain it.1 

A licence on the other hand is a permission to do what can 
only be done under it, and it can be granted subject to the 
fulfilment of conditions laid down by the statute  authorizing 
issuance of licence.2    The right to apply for a licence is not a fake  
but a value-able right. A licence is intended  to regulate a business 
which specifically means to confer on a person  the right  to do 
something which otherwise he would not have the right  to do.  It 
is practically a special privilege allowed to those who fulfil  the 
conditions for obtaining the licence. It is a condition precedent  to 
the right  to carry on some business or to hold  certain classes of 
property.3   The route permit issued under the Motor Vehicle 
Ordinance falls under the licensing system and applies to all the 
applicants equally, hence the provisions regulating the permit is 
not violative  of this right.4 The licence can be revoked by an 
executive authority for being a privilege  but in that case the 
administrative body does not act judicially,  but subject to the 
public  interest.5   Where a person is denied a licence while others 
placed under similar circumstances have been granted, it is a 
misuse of authority as it offends against the equality provisions of 
the Constitution.  Law or rule which fails  to prescribe a uniform 
rule of action  or fails to lay  down a guidance  or standard 
whereby the exercise of discretion may be measured  or which 
authorise the issuing or withholding  of licence, permits or 
approvals and sanctions,  in such a manner as the designated 

1 Sajan Bank Ltd.   v.   Reserved  Bank of India   AIR 1961 Madras   8 
2 Shahab-ud-Din v. Pakistan PLD 1957 Karachi 854, Ghulam Zamin v. 
Khondkar PLD 1955 Dacca 156 
3 East and West Steam Ship Company   v.   Pakistan  PLD  1958 SC  41 
4 M/s  Ashraf & Akbar and another  v.  Kh. Abdul Khaliq and others   1995 SCR  
196 
5 Tariq Transport  Company    v.   Sarghoda  Bhara Bus Service   PLD  1958  SC  
437 
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officers arbitrarily choose without reference to the purpose for 
which law was intended, it is unconstitutional and void.1    
9. DISCRETIONARY  POWERS TO  ISSUE  PERMIT

OR   LICENCE
Due to expansion and complexity of economic  and trade

activities, the State  has to be  more liberal  in permitting grants of 
discretion  to the administrative bodies  or officers in order to 
facilitate  the administration of law at the gross route level.   No 
fundamental right can be made to depend upon or concentrated in 
absolute discretion of an  administrative authority  unless there are 
exceptional circumstances.  A law which confers  an absolute 
discretion  to grant, revoke or withhold the licence or permit to an 
administrative authority, such law can be challenged  as violative 
of this fundamental right.2 When a statute authorises  to  grant, 
revoke or withhold the licence or permit according to the discretion 
of a designated officer,  it would mean according to the rules of 
reason and justice,   legal  and regular,  not according to private 
opinion, arbitrary, vague,  capricious and fanciful  reason,  but for 
substantial reasons.  Discretion must be exercised within the limits 
to which an honest man competent to discharge his office exercises 
remaining  within the limits for achieving the object intended by 
the legislature.3   
10. TRADE  MONOPLY BY GOVERNMENT OR  COUNCIL

 Clause   (c)  of this right permits carrying on any trade, 
business, industry or service by Government or Council or by a 
Corporation controlled by  any of them to the complete or partial 
exclusion  of other persons.4 This clause authorises  to create 
monopoly in any of the authorities  or corporations  under their 
control  and it will not be considered to be violation of right of any 

1 Ghulam Zamin    v.   Khondkar    PLD 1965  Dacca 156 
2 Ganapati v.   The State of Ajmair   AIR  1955 SC  188 
3 Maxwell on Interpretation of Statutes  12th  Edition Page  148 
4  J. Y. Kondala Rao  v.   Andhra Pradesh State Road Transport Corporation 
AIR 1961 SC 82 
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State Subject. The  monopoly so created shall not be open to 
challenge.1  State is not required to  justify that any action creating 
monopoly or nationalization of trade or industry is reasonable in 
any Court of law.2 This clause empowers the State, but it does not 
permit the State to confer any such privilege on a private person or 
corporation, which would amount to an ouster of other State 
Subjects  from the trade or industry.3    

Trade or business is normally understood to be carried on 
with profit motive. Where no profit  motive appears to be involved 
in passing of an Act by the legislature authorizing  the Government 
felling, extraction   and conversion of trees, the law does not create 
any monopoly  in the State in respect of that trade, instead, the law 
cancelled contracts  of  respondents  only, and  not  all  other 
persons,  the so-called State monopoly is used as a cloak for 
vesting in Government property belonging to the respondents. 
Timber trade being a lawful trade and other persons being still 
carrying on such trade, legislature, held,  did not create any State 
monopoly in respect   of  timber trade.  Act XVI  of 1976 was 
declared  violative of  freedom of trade and business.4    

11. PUBLIC CONTRACTS

The Government  has the right to enter into a contract with
a person who has faithfully performed  his contract in past, in 
preference to an undesirable, unsuitable or untried person.5  But it 
cannot choose to  exclude  persons by discrimination. The 
activities of the Government have a public element and, therefore,  
there should be fairness   and equality.6  Where a contractor was 

1 Akadasi Padhan  v.  State of Orissa  AIR 1963  SC  1047 
2 Saghir Ahmed   v.  State of U.P.  AIR 1954 SC  728 
3 Mannalal Jain   v.   State of Aasam  AIR 1962  SC  386,  M/s. Kasturi Lal   v.  
State of Jammu and Kashmir  AIR 1980 SC  1992 
4 Azad Government  v.  Kashmir Timber Corporation  PLD 1979 SC AJK 139 
5 Purxotoma Ramanata  Quenim   v.    Makan Kalyan Tandel  AIR 1974 SC  651 
6 M/s. Erusian Equipment & Chemicals Ltd.    v.   State of West Bengal and another 
AIR 1975 SC 266 
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bound to supply Iron immediately but he failed despite notice, he 
was blacklisted for two years and the same was held not to be 
arbitrary.1 It is not open  to the Government to create monopoly in 
favour of some persons to the exclusion of all  others  in exercise 
of its statutory  or executive powers. It cannot act arbitrarily in 
giving jobs or entering into contracts or granting  other forms  of 
largesse to whom-so-ever it pleases.2  The power granting 
monopoly right to the State under Article 19(vi)(ii) of the 
Constitution of India should be exercised with caution so that  the 
improper exercise of right does not confer  benefit upon a limited 
class of persons. Monopoly  in favour of  3rd party is absolutely 
different from monopoly  created by the State in its own favour, 
and the true test would be, to detect the flow of profit from the 
business.  A monopoly  created by the State by an Act would be 
valid,  if the benefit  resulting profit goes to the State and does not 
serve  the private interest.3 The right of the citizen to carry on trade 
or business has been subordinated to the right of the State  to create 
a monopoly in its favour and no objection can be taken if the State 
creates monopoly in its favour.  State is not required to justify the 
Act as  reasonable.4  Where a monopoly  exists, the Government 
should regulate the trade or industry in the interest of free 
competition.5  

1 M/s. Nova Steel (India) Ltd.  v.  M.C.D. and others AIR 1995 SC 1057 
2 Kasturi Lal  Lakshmi   v.  State of Jammu and Kashmir AIR  1980 SC  1992 
3 M/s. New Bihar Biri Leaves Company     v.   State of Bihar  AIR 1981 SC  679 
4 Parbhani  Transport  Co-operative  Society Ltd.  v.   The Regional Transport 
Authority Aurangabad  AIR 1960 SC  801 
5 Tariq Transport  Company  v. Sarghoda  Bhara Bus Service   PLD  1958  SC 
437 
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[Right No. 9] 
Freedom of Speech.- Every State Subject shall have 
the right to freedom of speech and expression, subject 
to any reasonable restrictions imposed by law in the 
interest of the security of Azad Jammu and Kashmir, 
friendly relations with Pakistan, public order, 
decency or morality, or in relation to contempt of 
Court, defamation or  incitement to an offence.  

Synopsis 

1. Concept and mode of expression
2. Freedom of Press
3. International Conventions on Freedom of  Press
4. Freedom  to  use  Mass  Media
5. Use of loud speaker
6. Right  to  travel  abroad
7. Right  to  remain  silent
8. Reasonable  restrictions
9. Statutory restrictions
10. Security of Azad Jammu and Kashmir
11. Friendly  relationship with  Pakistan
12. Public  Order
13. Decency and morality
14. What  is  obscene?
15. Contempt of Court
16. Incitement  to  an  offence
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COMMENTS 

This Right of Freedom of Speech, corresponds to Article 19 
of the Pakistan and Article 19(1)(a)(2) of the Indian Constitutions. 
It also found place in section 25-B.4.9  of the Azad Jammu and 
Kashmir Government  Act 1970. 

Except the words “freedom of press” and the “glory of 
Islam”, the rest of the restrictions  visualized to be imposed in the 
name of  interest of security of State etc.  are same in the 
Constitution of Pakistan as are in our Constitution. Indian 
Constitution does  not  contain the  specific words of the “freedom 
of press” in the  corresponding Article, but the Indian Courts have 
never found the spirit of the right missing while interpreting the 
right of  freedom of speech and expression, whenever any violation 
of right of press was agitated before it.  

1. CONCEPT AND MODE OF EXPRESSION

This freedom means the right to express one’s convictions
and opinions freely, by words of mouth, writing, printing, picture 
or in any other manner visible or audible. Though the word “press” 
is not used in the section, but the right would lose its significance if 
press is excluded from it, which is one of the most important media 
of communication in the modern age. Besides press, it includes in 
itself the expression of one’s  ideas by any visible representation, 
such as by gestures, audio and video cassettes etc. The freedom of 
expression, in short, can be said to include in itself, the freedom of 
propagation of ideas, their publication  and circulation of all 
matters of common interest in modern world. Concept of the right 
implies freedom  to say and publish  whatever a citizen wants as 
long as rights of others are not infringed. 

The concept of freedom of expression implies that every 
State Subject is free to say or publish what he wants, provided he 
does not trample upon the rights of  others. If a statutory authority 
refuses permission  to bring out a newspaper through which alone 
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one could print and publish  his thoughts, this right would become 
illusory and mockery.1 This is one of the basic  and essential 
prerequisites of democracy that a State Subject expresses himself 
freely, provided he does not abuse it. This right, which of course 
includes the freedom of press,  is the foundation to a democratic 
form of Government. The Supreme Court of India in the case of 
Romesh  Thappar    v.    State of Madras,2 held that “by  freedom 
of speech we mean the right to express one’s thoughts, convictions, 
ideas and opinions freely  by words of mouth, writing, printing, 
picture or in any other manner. It would thus include not only the 
freedom of the press but expression of one’s ideas by any  visible 
representations such as by gesture and the like. In short, freedom 
of speech and expression includes the freedom of propagation of 
ideas, their publication and their circulation. Anti-defection law 
passed by the Jammu and Kashmir Legislative Assembly was held 
as valid and not contravening   this freedom as  the Act was to 
discourage  the defection   and the right to speech on the floor of 
the house was mere a privilege,  not a fundamental right.3 

To ensure  and regulate  the rights of the press, the Azad 
Jammu and Kashmir Press Foundation Act, 2003, is passed by the 
Azad Jammu and Kashmir Legislative Assembly as (Act XVII of 
2003  dated 7.10.2003). 

2. FREEDOM OF PRESS

The right of press is included in the freedom of speech and 
expression.4  As the liberty of the press originates from the 
guaranteed freedom of speech and expression under Article 
19(1)(a),  it stands on  no higher footing than the freedom of 
speech and expression of a  citizen.5  There is no provision in the 

1 Muzaffar Qadir  v.  District Magistrate Lahore  PLD  1975 Lahore 1198 
2 Romesh  Thappar    v.    State of Madras AIR 1950 SC 124 
3 Mian Bashir   Ahmed   v.  State of Jammu and Kashmir   AIR 1982 J&K 26 
4 Sakal Papers  Ltd.  v.   Union of India  AIR 1962 SC 305 
5 M.S.M. Sharma   v.  Sri Krishna Sinha  AIR 1959 SC  395 
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Constitution of India providing guaranty for the freedom of press 
but the Supreme Court interpreting the scope of Article 19(1)(a) 
widely  included within its fold the freedom of press holding that 
“it is a species of  which freedom of expression is a genus.”1  
Freedom of press is one of the items around which the greatest and 
bitterest of all   the constitutional struggles have been waged in all 
countries where liberal Constitution prevails.2 In Halsbury’s Laws 
of England (Forth Edition Vol. 4  page 834), we find that freedom 
of expression incorporates both rights to receive and to express 
ideas and information and the  secrecy of private communication.   

3. INTERNATIONAL CONVENTIONS ON FREEDOM
OF  PRESS

Article 19 of the Universal Declaration of Human Rights
1948, and Article 19 of the International Covenant on Civil and 
Political Rights 1966, also declare the freedom of press as a right. 
Similarly Article 10 of the European Convention  on Human 
Rights also provides that everyone has the right to freedom of 
expression which shall include  freedom to hold opinions and to 
receive and  impart information   and ideas without interference by 
the public authority, subject to such formalities, conditions, 
restrictions or penalties as may be prescribed by law in the interest 
of the national security etc.  

4. FREEDOM  TO  USE  MASS  MEDIA
Freedom of speech and expression is wide enough to

embarrass within the freedom of press. Liberty of circulation is an 
inseparable  limb to freedom of expression as the liberty of 
publication. The freedom of press originates from  this right and it 
is subject to the same constitutional limitation as  that of freedom 
of an  ordinary  citizen.3  This freedom protects the rights of those 
who have an idea or opinion for the people and also to those who 

1 Sakal Papers Ltd.   v.  Union of India  AIR 1962 SC 305 
2 Indian Express Newspapers   v.  Union of India  AIR 1986 SC 515 
3 Romesh Thappar  v.  State of Madras  AIR 1950 SC  124 
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are interested in propagating such  ideas  amongst the masses with 
the object of goodness for the masses.  It also includes the freedom 
to  express the views in any other mass media. Censorship  or 
deliberate distortion of the views is violative of this right.1 Right to 
communicate includes the right to communicate  through any 
exercise that is available whether print or electronic or Audio 
visual  such as advertisement,  movie,  article, speech  etc.  A State 
Subject has a fundamental right to use  best means of imparting 
and  receiving  the  information and as such to have an access to 
telecast  for the purpose. The Supreme Court of India  in the case 
of Secretary Ministry  of  Information  and  Broadcasting   v. 
Cricket  Association of Bengal,2 directed the Government to take 
immediate steps to establish an independent autonomous public 
authority representing all the sections and  interests of the society 
to control and regulate the use of airways.  But commercial 
advertisement having an element of trade or commerce which 
attributes to the profit of the trade  and promotion of business is 
not  protected under this right. It is only the expression of idea and 
propagation of human thought which is protected.3 

5. USE OF LOUD SPEAKER

Use of loudspeaker  in public meetings is also indispensable 
now-a-days.  But indiscriminate  use of it cannot be promoted. 
There is no fundamental right to use loudspeaker. Prohibition on the 
use of loudspeaker  except for ‘Aazan’ has been held to be an 
unreasonable restriction on the freedom of speech.4  However sound 
pollution is an accepted danger and indiscriminate use of 
loudspeakers cannot be permitted. It is for the authority to satisfy 
itself whether in a given situation permission to use the loudspeaker 
should be given or not.  Total restriction on the use of loudspeakers 

1 Indira Jaising  v.  Union of India  AIR  1989 Bombay  25 
2 Secretary Ministry of Information & Broadcasting  v. Cricket Association of 
Bengal AIR 1995 SC 1236 
3 Humdard Dawakhana   v.  Union of India  AIR 1960 SC  554 
4 Muhammad Safdar  v.  West Pakistan  PLD 1964 Lahore  718 
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in the public meetings is against this right, however it may  have 
limited application in case of an apprehension of breach of peace.1 
Under the National Action Plan the use of loudspeaker in public 
places, including mosques is prohibited which is made a 
cognizable offence throughout  Pakistan, including  Azad Jammu 
and Kashmir. 
6. RIGHT  TO  TRAVEL  ABROAD

In the case of Monika Gandhi    v.  Union of India,2 the
Supreme Court held that the rights, which are not expressly 
covered by Article 19  may still be considered as an integral part of 
named Fundamental Right or par-take the same basic nature and 
character as a named right.  The Court held that the right to travel 
abroad is an essential part of the freedom guaranteed by Article 
19(1)(a)  and 19(1)(g)  of the Constitution. This right is exercisable 
outside the country as well. However this right does not include the 
strikes and demonstrations except peaceful and orderly.3   

7. RIGHT  TO  REMAIN  SILENT

Freedom of speech implies the right to remain silent  and 
this right cannot be curbed by an administrative order.  Where a 
person did not sing National Anthem  but stood up silently, it was 
held the right to remain silent  is implied  in the freedom of speech 
guaranteed by this freedom and the person cannot be punished for 
the remaining silent.4   

Guarantee of freedom of speech and expression does not 
extend  to utterances or writing which may injure the feelings of 
others and cause  disaffection among other people.5  Right of a 

1 D. Anantha  Prabhu  v.  District Collector Ernakulam  AIR  1975 Kerala  117 
2 Monika Gandhi    v.  Union of India   AIR  1978 SC  640 
3 O.K. Ghosh and another    v.   E.X. Joseph  AIR 1963 SC  812 
4 Bijoe Emmanuel   v.  State of Kerala  AIR 1987 SC  748 
5 Ghulam Murtaza   v. Govt. of West Pakistan   NLR  1987 U.C.  452 



The Azad Jammu & Kashmir Interim Constitution, 1974 370 

citizen to receive information can be spelt out from this right 
subject to the limitation specified therein.1  

8. REASONABLE  RESTRICTIONS

This right has not guaranteed unrestricted freedom of 
speech or expression, but  contemplates a reasonable restriction 
which could not be construed  in a manner which, instead of 
suppressing the mischief, encourages  or exonerates the mischief.2  
No restriction on this right can be imposed except on the grounds 
specified in the Article.  There can be no absolute test of 
reasonableness of  restriction and it is for the Court to decide 
whether  a restriction in the circumstances of the case  should or 
should not be held to be reasonable.3  In the later case  it is further 
held that freedom of speech in principle  is not absolute  at all 
times and in all  circumstances and it does not mean that one can 
talk or distribute wherever, whenever  and however one  chooses. 
To require a newspaper to reduce its space for advertisement 
would directly affect its circulation, since it would be bound to 
raise its price or if a specific tax is imposed upon the newspaper  so 
as to limit its circulation or where  newspapers were required to 
reduce  the number of their pages or to raise their prices or to fix a 
maximum page level, these are held to be unreasonable 
restrictions.4  However where a restriction is imposed upon the 
printers or publishers to the effect that on every printed material 
the name of its printer, publisher and place of printing and 
publishing is printed,  it is   held to be a reasonable restriction. A 
law  which directs the organizer of a meeting public or private, to 

1 Mian Muhammad Nawaz   Sharif   v. President of Pakistan  PLD  1993  SC 
473 
2 Ghulam Sarwar Awan   v.  Govt. of Sindh  PLD  1988 Kar.  414 
3 Tafazal Hussain   v.  Government of East Pakistan  PLD  1969  Dacca  589, 
Nawabzada Nasrullah  Khan  v. Govt. of West Pakistan  PLD  1965 Lahore  642 
4 Express Newspapers Pvt. Ltd.   v.  Union of India  AIR 1986 SC 872, Indian 
Express Newspapers   v.   Union of India  AIR 1986  SC 515, Bannett  Coleman 
& Co. Ltd.  v. Union of India AIR  1973 SC  106 
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admit to the meeting an official so that  he may report the 
proceedings of the meeting to the Government is an infringement 
of  the  freedom  of speech.1  Pre-censorship  on the press is 
extensively a restriction  on the  liberty of the press and  constitutes 
an infringement  of the freedom of speech and expression,  unless 
reasonable.2  However since the right of freedom of speech and 
expression is subject to reasonable restrictions imposed by law in 
the interest of the matters mentioned in the section itself, the 
reasonableness of any restraint on the press in the form of 
censorship  would be justicible  by the Court.  When a pre-
censorship  on the newspaper is imposed in an emergency for a 
limited period, it cannot be held to be unreasonable.3   
9. STATUTORY RESTRICTIONS

The Article itself authorises the State to impose legislative
restrictions  for  anyone  or  more   of  the grounds mentioned in 
the section, i.e;  
i) Security of Azad Jammu and Kashmir;
ii) Friendly relations with Pakistan;
iii) Public order,
iv) Decency or morality;
v) In relation to contempt of Court;
vi) Defamation;
vii) Incitement  to an offence.

Although the glory of Islam  as mentioned in the relevant Article 
of the Pakistan Constitution does not find place  in  our  
Constitution, it can be read therein in view of Article 3 of the 
Constitution under which Islam is the State religion of Azad 
Jammu and Kashmir.  Similarly in view of Article 31(5), no 
legislative authority can make a law against the teachings and 
requirements of Islam. The State can make law imposing 

1 Nawabzada Nasrullah Khan  v. Govt. of West Pakistan  PLD  1965 Lahore 
642 
2 Brij Bhushan   v.  State of Delhi  AIR 1950 SC 129 
3 Babulal Parate   v.   State of Maharashtra  AIR  1961  SC  884 
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reasonable restrictions for upholding glory of Islam on the exercise 
of this right in view of above section of the Constitution.  

10. SECURITY OF AZAD JAMMU AND KASHMIR
Enjoyment of the right is subject to the security of Azad

Jammu and Kashmir. Where the very existence of the State in 
which  this  freedom is enjoyed is threatened  by external attack or  
internal rebellion, this right can be restricted otherwise  it will be 
totally destroyed. However, the speeches and demonstrations for 
change of the Government do not threaten the security of the State, 
howsoever revolutionary  these may be.1 Overthrowing  of 
Government by violent meetings e.g. anarchy,  seditious acts, or 
subversive  activities can reasonably be prohibited and prosecuted. 
The security of this State is scandalized by crimes of violence 
intended to overthrow  the Government.2   

Under the United Nations  Resolution the  defence and 
security of Azad Jammu and Kashmir is the responsibility of the 
Government of Pakistan, hence any incitement against the defence 
forces of Pakistan would be threatening the security of Pakistan 
and  defeating United Nations Resolutions.  Reasonable restriction 
can be imposed on the enjoyment of this right in relation to the 
defence forces  in the performance of their defence activities.  All 
speeches, utterances,  publications, calculated to result in war and 
rebellion against the Government  may be restrained in the interest 
of the security of Azad Jammu and Kashmir. However it refers to 
the dangers faced by serious and aggravated form of public 
disorder, as distinguished from ordinary breaches of public safety 
or public order.  Reasonability must not be remote or fanciful, but 
intimate and proximate to the security of the State.3 Criticism  on 
high-up of the Government  or disaffection towards Government 
cannot be prevented under the guise of the reasonable restriction. 

1 Ghulam Ahmed   v.  Punjab Province and another  PLD 1976 Lah. 773 
2 Santokh Singh   v.  Delhi Admuth   AIR 1973 SC  1091 
3 The Superintendent Central Prison Fatehgarh   v.   Dr. Ram Manohar  Lohia 
AIR 1960 SC  633 
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The Government established by law has to be distinguished from 
the person for the time being engaged in carrying on the 
administration.  

11. FRIENDLY  RELATIONSHIP WITH  PAKISTAN
The Government of Pakistan is vested with the authority to

ensure  the defence,  security and good governance in Azad Jammu 
and Kashmir.  Certain powers in relation to the Azad Jammu and 
Kashmir  have been excluded from the purview of the Azad 
Jammu and Kashmir Assembly and Council which stand conceded 
to Pakistan, such as, its responsibilities under the U.N. Resolutions, 
defence  and security of Azad Jammu and Kashmir, current coin or 
issues  of any bills, notes  or other paper currency or external 
affairs of Azad Jammu and Kashmir including the foreign trade 
and foreign aid, hence reasonable restriction can be  imposed on 
the enjoyment of this right, if any impediment  is created in the 
exercise of this power by the Government of Pakistan and 
consequently the friendly relations with Pakistan may be affected. 
Azad Jammu and Kashmir being the territory in the control of 
Pakistan, any act which has apprehension of affecting the friendly 
relations of Pakistan with  other countries,  also fall within the 
ambit of this restriction.  

12. PUBLIC  ORDER
The freedom does not extend to expressions which are

likely to disturb the public peace. The cases catered  by section 
153-A of the Pakistan Penal Code promoting enmity between 
classes, utterances  deliberately and  maliciously intended to 
outrage the  religious  feelings of any class by insulting its religion 
under section 295-A of Pakistan Penal Code, are rightly held 
punishable and reasonable restrictions can be imposed on this 
right for preventing such offences which create public disorder. 
Similarly orders under the Public Safety Act, under section 144, 
107 of Cr.P.C. or offences against the public tranquillity 
punishable under chapter VIII  of the Pakistan Penal Code, can be 



The Azad Jammu & Kashmir Interim Constitution, 1974 374 

passed or protected  under the restriction provided by this right.1  
Public order includes public safety and it refers to the maintenance 
of conditions under which the orderly functioning of the 
Government can be carried on.  Public order is wider than the 
expression public safety and implies absence of internal order, 
rebellion, interference to the supply and distribution of essential 
commodities  or services.   This right can be curtailed for the 
maintenance of public order. The legislature imposing restriction 
on the fundamental right has to be construed from its substantive 
as well as procedural aspect and it is to be examined objectively 
not subjectively.  The expression reasonable restriction is pointer 
of the  fact  that the restriction likely to be imposed is sensible, fair 
and for temporary period.   It is to be imposed to abhor the evil 
from misuse or abuse of the press in exercise of the fundamental 
right.  It is the duty of the Government to keep  watch and not let 
this right be eroded in the name or interest of public.  It is 
synonymous with public peace, safety and tranquillity, danger to 
human lives, safety and disturbance of the public tranquillity.2  

13. DECENCY AND MORALITY
Decency  or morality is one of the ground on which the

freedom of speech and expression may be reasonably restricted. It 
is the duty of the State to safeguard the morals  of its subjects. No 
person can corrupt the community on the pretext  of  speech and 
expression. Sections 292 to 294  of the Penal Code provide the 
scope of indecency and obscenity and measure of punishment to be 
awarded for the offences. Its corresponding terminology in the 
“English Common Law” is obscenity. Concept of decency and 
morality is different not only in different societies, but also in the 
same society at different times of its social and ethical history. The 
decency and morality  has, therefore, to be decided in the light  of 

1 Tafazal Hussain  v.  Government of East Pakistan  PLD  1965 Dacca 1968 
2 Jammu and Kashmir Tehrik-e-Amal Party  v. Azad Government and others 
PLD  1985 AJK  95 
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existing and  generally accepted notions. Obscene literature and 
songs are punishable   under the Pakistan Penal Code.  
14. WHAT  IS  OBSCENE?  

 The  obscene  is held  to mean anything  expressing or 
suggesting the ideas unchaste, lustful, impure, indecent and lewd 
or calculated  to inflame the passions. Law against  obscenity  
would not be violative of this right. Section 292 of the Indian Penal 
Code which deals with the indecent obscenity and makes it 
punishable was challenged for being unreasonable restriction, but 
the Court upheld the constitutional validity  of this section holding 
that the restriction being in the interest of public decency and 
morality is reasonable restriction under Article 19(2)  of the 
Constitution of India.1   

15. CONTEMPT OF COURT 
 The freedom of speech and expression does not extend to  
impede  or  interfere  with  the orderly administration of justice. 
This right is subject to Article 45 of the Constitution read with 
Contempt of Courts Act 1993 which define the contempt of Court 
and provide the procedure for punishment who  commit the 
offence.  This clause contains the constitutional safeguard against 
any attempt  to scandalize the Court or undermine its dignity in 
public interest.2  No person can be allowed in exercise of this right 
to interfere with due course of justice or to lower down the prestige 
or authority of the Court.3  Freedom of speech should always 
prevail  except where the contempt of Court is manifest, 
mischievous  or substantial. Before publication  of Court 
proceedings, the press is expected to  verify its  authenticity and  

1 Srajan Singh   v.  State of Rajisthan   AIR  1965 SC 845 
2 Sheikh Shoukat Ali   v.  State  PLD  1976  Lahore 355 
3 Shri Baradakanta  Mishra    v.   Registrar of Orissa High Court  AIR 1974 SC 
710 
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take effective steps while reporting the matters of public 
importance.1  
16. INCITEMENT  TO  AN  OFFENCE

Freedom  of speech and expression does not confer an
unfettered  right or a general licence  to incite the people to commit  
the offences. Incitement  to violent  crimes  would generally 
endanger the security of the State and cause  serious harm to the 
public order. Any restriction against such incitement would be 
fully protected under this section. Any law made to punish or 
prevent incitement  is saved  under the terms of this restriction. No 
person can be permitted to instigate another to do any act which is 
prohibited  and penalized by law. However  a mere instigation  not  
to pay  the taxes does not constitute an incitement to an offence.2  
Section 298 (C)(c) and (d)   of Penal Code insofar  as  it prohibits 
and penalizes only Ahmedies and Qadianies  from preaching or 
propagation their faith  by words, written or spoken, or by visual 
representation are violative of fundamental right of religious 
freedom as they prohibit only one sect.3  The incitement to commit 
an offence whether  the offence  is major or minor, cognizable or 
non-cognizable, is punishable, hence a reasonable restriction can 
be imposed on the  right of speech and expression. The Court can 
decide whether the restriction is reasonably necessary to prevent 
the incitement and crime and while deciding it, the Court has to 
consider the nature, extent and duration of restriction and its 
relations with the object  and all surrounding circumstances.4  

1 High Court of Karnataka   v.   State  of Karnataka  AIR 1998 Karnataka 327 
2 Kedar Nath Singh   v. State of Bihar   AIR 1962 SC 955 
3 Zaheer-ud-Din   v.   State  1993 SCMR  1718 
4 Abdul Hameed Qadri   v.   District Magistrate Lahore PLD 1957 Lahore 213, 
O.K. Ghosh and another    v.    E.X. Joseph  AIR 1963 SC  812 
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[Right No. 10] 
Freedom of  Religion.-  Subject to law, public order 
and morality-  
(a) every State Subject has the right to profess and 

practices his religion; and 
(b) every religious denomination and every sect 

thereof has the right to establish, maintain and 
manage its places of worship:  
Provided that nothing contained in sub-

paragraphs (a)  and (b)  shall be so construed as to 
abridge the authority to promulgate laws which may 
prescribe prohibition or penalty for conversion from 
Islam or the act of converting or the attempt of 
converting a Muslim to some other religion.  

Synopsis 

1. State  Subject — religious  denomination  &
sect

2. Propagation  and  its  limits
3. Nature  and  extent  of  right
4. Subject  to  law — Scope
5. Right   to   religious  instructions —

prohibitions —  reasonability   test
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COMMENTS 

The provisions of this Right and Rights 4.4.11 and 4.4.12 
of our Constitution, correspond to  Articles 20 to 22 of Pakistan 
Constitution and Articles 25 to 28  of the Indian Constitution. 
Articles 29 & 30 of Indian Constitution also have resemblance  to 
these provisions, although  they are described as cultural rights of 
minorities. The scope of rights couched in  the provisions of our 
Constitution  is narrow vis-à-vis the corresponding provisions of 
Pakistan and Indian Constitutions. This   clause   is  reproduction 
of   section  25-B.4.10 of the Azad Jammu and Kashmir 
Government Act, 1970.  

1. STATE  SUBJECT — RELIGIOUS  DENOMINATION  &  SECT

Two conspicuous classes are visualized by this right; one is
of the State Subject who has the right to profess and practice his 
religion, and other is, “every religious denomination  and every 
sect thereof,” which has the right to establish, maintain and 
manage its places of worship. However, both are subject  to law, 
public order and morality. Only such religious practices are 
protected, which are integral and essential part of the religion.1 The 
expression religious denomination  must satisfy three  conditions; 
the connection of individuals with a system of belief  or  doctrines 
which they regard as  conducive  to spiritual will, common 
organization  and designation by a distinctive name.2 The 
protection  under sections 25 and 26 of the Constitution (India) is 
not limited to the matters of doctrine and beliefs, but it also 
extends to the acts done in pursuance of religion and, therefore, 
contain a guarantee for rituals,  observance, ceremonies and mode 
of worship which are integral part of a religion.3  What constitutes 
an integral part of a religion, its  rituals and ceremonies, has to be 

1 Zaheer-ud-Din  v.  State  1993 SCMR  1718 
2 S.P. Mittal   v.  Union of India  AIR 1983 SC 1 
3 Srimad Perarulala Ethiraja Ramanuja Jeeyar  Sawami v. State of Tamal Nado 
AIR 1972 SC 1586 
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decided by the Courts with reference to the doctrine of particular 
religion and practice regarded by the community as a part of its 
religion.1  

Every religion  has several denominations and sects within 
it, with different distinctive names, but  components of the  same 
religion e.g.  Sunnis, Shias, Dev Bandies, Bralvies,  etc. sects of 
Islam,  orthodox and protestants  etc. sect of  Christianity.  Jains, 
Budhs, Sikhs etc.  sects of Hinduism  etc.  Each of the sects of a 
religion has its own belief and mode  of religious  practice. Each is 
free to practice and profess it and establish and manage its places 
of worship.  The Supreme Court of India  in   the case titled ‘The 
Commissioner, Hindus Religious  Endowments   v. Sri
Lakshmindra Thirtha  Swamiar of  Sri Shirur Mutt,2  held that the 
term ‘religious denomination’ means a collection of individuals, 
classed together  under  the same name;  a religious sect or body 
having a common faith and organization  and designated  by a 
distinctive  name; each one of the sects  or sub-sects in a religion 
can  be called  a religious denomination as it is  designated by a 
distinctive  name, in many cases by that of the founder father. It 
was further observed in the case titled Sardar Tahir Saif-ud-Din  v.  
State of Bombay,3  that identity of a religious denomination 
consists in the  identity of its doctrine, creed and tenets which are 
intended to ensure  the unity of faith which  its adherents profess; 
and the identity of religious views are the bonds of union  which 
binds them together as one  community.  

2. PROPOGATION  AND  ITS  LIMITS
The words ‘propagate’  and ‘religious institutions’  as used

in the Constitution of Pakistan are missing in our Constitution 
which means propagation of any other religion than Islam is not 
allowed and establishment of places of worship only, as against 

1 Shesham Lal   v.  State of T.N.   AIR  1954 SC  388 
2 The Commissioner, Hindus Religious  Endowments   v. Sri  Lakshmindra 
Thirtha  Swamiar of  Sri Shirur Mutt   AIR  1954 SC 282 
3 Sardar Tahir Saif-ud-Din  v.  State of Bombay  AIR 1962 SC 853 
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‘religious institutions’ is permissible, while the word ‘conscience’ 
used in the Indian Constitution does not find  place  in the 
Pakistan  or  our Constitutions.  Similarly this freedom is subject to 
the law, public order  and morality under our Constitution and the 
Constitution of Pakistan, while under the Indian Constitution, 
besides public order and morality, this right is subject to the health 
and other provisions  of  Part III of the Indian Constitution, which 
relate to the fundamental rights. Under clause (a) (ii) of  Article 25 
of the Indian Constitution,  the State is authorised to make law 
regulating or restricting this right in  economic, financial, political 
or  secular  activities  associated with the religious practice and for 
providing the social welfare and reform.  

Under the proviso attached to this right in our Constitution, 
the State is authorised to promulgate the law prohibiting and  
penalizing for  conversion, act of conversion or attempt  of 
conversion of a Muslim to any other religion. This  overriding 
power of the State does not find place in the Constitutions of 
Pakistan and India.   But the Supreme Court of India, despite India 
being a secular State, upheld the legislation passed by the States of 
Orissa and Madhya Paradesh prohibiting conversion by force or 
inducement of one’s own religion  on the pretext to avoid 
disturbance  to public order.1  

Educational and cultural rights  of minorities which are 
prescribed, protected and regulated by Articles 29 and 30 of Indian 
Constitution,  are  in fact  extension  of rights to religious 
denominations and sects,  besides others having their separate 
language, script and  culture to conserve it.  India being a country 
of multi-dimensional cultures and religious faiths, diverse  creeds 
and castes,  has adapted the secularism as its constitutional policy 
to  integrate them.  State of India is not expected to possess or 
propagate any religion, but citizens are free, subject to right of the 
State to regulate  this right in the interest  of public order and 
morality.  

1 Rev. Stainislaus   v.   State of  M.P.  AIR 1977 SC  908 
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As against it, Pakistan is a country established by the 
popular movement of Muslim populace of erstwhile India  in the 
name of Islam,  predominant majority of which is professing  Islam 
as its religion, though composed of different denominations and 
sects, but Islam is the State religion of Pakistan. It  is  manifested 
by  dozens of Articles of the Constitution  of  the  Islamic 
Republic of Islam, e.g.  Articles 1, 2, 2-A, 3, 3-A, chapter 3-A  of 
Part VII  and Part IX. But that does not mean that non Muslims 
are also governed by Islamic tenets in their personal and private 
laws  and life.  Their civic and citizenship rights  and interests are 
protected, safeguarded and regulated by Articles 20, 21 and 22, 
besides general rights available to them as citizens of Pakistan, 
except those which are specifically reserved for Muslims such as 
Article 41 that  President shall be a Muslim.  

The Constitution of Azad Jammu and Kashmir though brief 
and interim in its nature, is on the pattern of the Constitution of 
Pakistan in its spirit, and  some  and substance, (e.g. Articles 3 + 
31(6) + 32), as far as  the Islamic  character of the  State and 
religious rights of State Subjects and other persons living  herein 
are concerned, in addition to the  general rights of the State 
Subjects under  the Constitution and law.  

3. NATURE  AND  EXTENT  OF  RIGHT
The freedom of religion is based on the principle that the

State will not permit  anyone to violate or take away the 
fundamental rights  of others  in the enjoyment of his right, and 
that no one can be allowed to insult, damage or  defile the religion 
of any other class or  outrage  the  religious feelings so as to give 
rise to  the law and order situation. Whenever the State feels that a 
law and order situation has arisen, it may take such minimum 
preventive measures as are necessary to ensure the law and order.1 
This right is not absolute  but subject to regulation for the 

1 Zaheer-ud-Din   v.  State  1993 SCMR  1718,  Ramji Lal   Modi   v.   State of 
U.P.   AIR 1957 SC  620 
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protection of society.1 The right is to profess and practice a 
religion and to establish, maintain and manage  the places of its 
worship  in accordance with the religious belief of the 
denomination or sect concerned, but it is subject to law, public 
order and morality. So long as  the religious beliefs are held 
professed and practiced in private,  no question  of public disorder 
can arise, but when they are practiced and propagated in public by 
any means and are  accompanied by denunciation of other religions  
or when  the religion  of any  sect allows  indecent  exposure of 
human body, which is bound to clash with the rights of others,  the 
State is  authorised  to intervene and regulate the activities under 
law,  that  is why this right is made subject to law.  

4. SUBJECT  TO  LAW — SCOPE
The words “subject to law” does not authorize the State to

take away the freedom given by this right. However it permits the 
law makers to regulate the manner in which the  religion  is to be 
professed  and practiced and places of worship  are established and 
managed.2  The right to worship is not a right to disturb the others 
in their worship. This right ceases where it overlaps  and 
transgresses  the right of others.  The State is, therefore, obliged to 
enact the laws which ensure the enjoyment of this right in order to 
promote the general welfare, public convenience, comfort,  public 
health, public safety, peace and  to prevent the fraud.3 The parades 
and processions in the name of religious activities may also be 
regulated by the State as they have every apprehension of  causing 
breach of peace.   The District Magistrate is  authorised to take 
necessary steps  well in advance to avoid any possibility of breach 
of peace  for maintaining public order.  An order issued under 
section 144 Cr.P.C. for this purpose is well within law.4  

1 Ibid 
2 Jabinder Nath Kishwer  v.  Province of East Pakistan  PLD  1957  SC  9, 
Durgah Committee  Ajmer   v.   Syed Hassan Ali   AIR   1961  SC  1402 
3 16 C.J.S. Constitutional Law, Article 206(2) 
4 Ishtiaq Hussain Farooqi   v.  State of U.P.  AIR 1988 SC 93 
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 The word ‘law’ means positive law  which denotes  the law  
actually enacted or adapted by the proper authority  of the 
Government  of an organized jural society.1  The Sharia Law, 
except what is already made applicable  by positive law, is  not 
included in the word ‘law’ as used in Articles 4, 8 and 20  of the 
Constitution of Pakistan.2     
5. RIGHT   TO   RELIGIOUS  INSTRUCTIONS —  

PROHIBITIONS —  REASONABILITY   TEST 
 If for the performance of a religious ritual, foreign 
exchange is essential, the law may  make provision in regard to 
such matter.3 There  is nothing in the Muslim religion prohibiting  
photographs of women to be taken  for the purpose of 
identification under the requirement of a rule for a female voter to 
have herself photographed.4  Muslim Family Laws Ordinance 
1961 is not inconsistent or repugnant to any provision of the 
Constitution of Pakistan  neither does it infringe the fundamental 
right guaranteed by Article 20 of the Constitution.5 There is no 
prohibition upon a women of Fiqa Jafaria to proceed to  Hajj  
unaccompanied by a ‘Mehram’  and a notification  of the 
Government  to this effect is not contrary to this  fundamental 
right.6  Ahmadies and Qadianies have got the right under Article 
20  that they believe in the unity of Allah and / or prophet hood  of  
Mirza Ghulam Ahmed,  but under the present Article, they have no 
right to profess themselves to be Muslims or claim their  faith to be 
Islam.7 They can profess and practice the religion without adapting 
adapting the Sharia-a-Islami, in a manner which does not  offend 
the religious feelings of Muslims.8 The Calcutta High Court in  

1 Zaheer-ud-Din  v.  State   1993 SCMR  1718 
2 Abdul Rehman  Mubasher  v.  Ahmed Ali Shah  PLD  1978 Lahore 113 
3 Abdul Ghani  v.  Islamic Republic of Pakistan  PLD  1958  Lahore  584 
4 Nirmal Kumar  v. Chief Electoral Officer AIR  1961 Calcutta  289 
5 Qamar Raza   v. Tahira Begum   PLD  1988 Kar.  169   
6 Habib-ur-Rehman   v.  Federation of Pakistan  PLD  1983  F.Sh.C. 13 
7 Khurshid Ahmed   v.  Govt. of Punjab  PLD  1992 Lahore  01 
8 Zaheer-ud-Din  v.  State    1993  SCMR  1718 
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Chandanmal  Chopra   v.  State  of West Bengal,1  while 
dismissing a writ petition seeking banning of Quran and forfeiture 
of its every copy  on the ground  that it seeks to destroy idols, 
encourage crimes and invites violence and outrage  the  religious 
feelings  of non Muslims which is punishable under section 295-A 
of IPC, held, that it occupies a unique position  to the believers of 
that faith  as the Bible,  Gita and Ramayan to Christian and 
Hindus. If it is banned it would deprive a large section of people of 
their right to thought, expression,  belief, faith and worship.  

Anti-Islamic Activities of Qadianies  (Prohibition  and 
Punishment)  Ordinance, 1984, is covered by the exception 
attached to the Article and is not violative of the right guaranteed 
by this Article.  .  Curfew can be imposed when situation so 
demands but reasonable time has to be allowed for offering prayer 
in the mosque.2  The Contempt of Court Act is not contrary to this 
right as there is nothing  un-Islamic  in it. Moreover this right is 
subject to law and public order.3  Similarly  the provisions of 
section 298(B)&(C)  of the Penal Code are not  ultra vires   the 
Constitution and neither Article 20 of the Constitution of Pakistan 
is attracted to the provisions.4   

[Right No. 11] 
Safeguard  against taxation for purposes of any 
particular religion.- No person shall be compelled 
to pay any special tax the proceeds of which are to be 
spent on the propagation or maintenance of any 
religion other than his own.  

1 Chandanmal  Chopra   v.  State  of West Bengal  AIR 1986 Calcutta 104 
2 Darweesh     v. Federation of Pakistan  PLD  1980 Lahore  206 
3 Shoukat Ali   v.  State  PLD 1976 Lahore 355 
4 Zaheer-ud-Din  v.  State   1993  SCMR  1718 
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COMMENTS 

Safeguard  provided by this Right is against a special tax, 
proceeds of which are to be spent upon the propagation or 
maintenance of any other religion than the religion of the assessor. 
It implies that if the proceeds of the tax  are spent on the 
propagation or maintenance of assessor’s religion, it is not 
prohibited. This protection is for every person  living in Azad 
Jammu and Kashmir,  not for State  Subjects alone, as the word 
‘person’ is used in the Article, not the State Subject.   

Similar is the corresponding provision in the Pakistan 
Constitution. However under corresponding Article 27, of the 
Indian Constitution, there is a complete ban against a tax, for the 
purpose of promoting any particular religion. This right was 
available under the Government Act, 1970 as well,  under section 
25-B.4.11.  

This clause forbids  specific appropriation of the proceeds 
of  any tax in payment of the expanses for the  promotion and 
maintenance  of any particular religion or religious denomination. 
But if the places of worship of the Hindus and the Muslims,  which 
were  damaged during the communal riots,  are repaired   by the 
Government on the public expanses  to restore them to the pre-riot  
condition, it does not constitute  promotion of any religion  and is 
not invalid being violative of this clause. Similarly,  sanctioning 
money for renovation  of the water tank in a temple  cannot be said 
to be against this right nor does it amount to promotion and 
maintaining of   Hindu religion.1 Where the religious institution or 
trust is required   to pay tax for defraying its expenses, it is not 
unconstitutional as it is fee  to make the administrative expenses.2  

This provision  prohibits  the imposition of taxes on a 
person the proceeds of which are to be spent  on the propagation or 

1 Bira Kishore v.   State of  Orissa   AIR  1975  Orissa  8 
2 Mahant Moti Das  v. I.S.P. Sahi, The Special Officer Incharge of Hindu 
Religious Trust AIR 1959 SC 942 
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maintenance of any religion other than religion of  that person, e.g. 
a Hindu  cannot  be compelled to pay Zakat, Fitrana or Tajveed-ul-
Quran  fee etc.  which are solely Islamic concepts  of payments. 
These can by all canons of jurisprudence  be termed as tax for the 
reason that these are payable  by a Muslim possessing the required 
standard of wealth.  

Muslims, however, can be compelled by law  to pay  it for 
the purpose of their own religion. Ushar and  Zakat  laws are its 
instances. A distinction has to be drawn between tax and Zakat, 
Sadaqat and Fitrana.  The latter are a part of ‘Ibaadat’ as good as 
‘Nimaz, Roza, etc. and  recovered or to be paid under the divine 
authority  regulated by codified law ,  i.e.  Zakat & Ushar Act, 
while the former  is imposed by the State, under its police powers, 
to be  spent for the purpose of welfare of all, living within the 
State. The latter cannot be spent for any purpose other than 
specified by the Shariat, whereas the former is not restricted by 
Shariat.  

[Right No. 12] 
Safeguard as to educational institutions in respect 
of religion etc.- (1) No person attending any 
educational institution shall be required to receive 
religious instructions or take part in any religious 
ceremony, or attend religious worship, if such 
instruction, ceremony or worship relates to a religion 
other than his own.  
(2) No religious community or denomination shall 
be prevented from providing religious instruction for 
pupils of that community or denomination in any 



The Azad Jammu & Kashmir Interim Constitution, 1974 387 

educational institution maintained wholly by that 
community or denomination.  
(3) No State Subject shall be denied admission to 
any educational institution receiving aid from public 
revenues  on the ground only of race, religion, caste 
or place of birth.  
(4) In respect of any religious institution, there 
shall be no discrimination against any community in 
the granting of exemption or concession in relation to 
taxation.  
(5) Every religious community or denomination 
shall have the right to establish and maintain 
educational institutions of its own choice, and the 
Government shall not deny recognition  to any such 
institution on the ground only that the management of 
such institution vests in that community or 
denomination.   
(6) Nothing in this paragraph shall prevent any 
public authority from making provision for the 
advancement of any society or educationally 
backward class of State Subjects. 

Synopsis 
1. Regulation  of  religious  instructions
2. Socially and educationally backward classes
3. Overlapping between  4.4.12 and 4.4.15  of

Constitution 
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4. Reservation  for  women

COMMENTS 

The right guaranteed by this paragraph is an extension of 
rights No. 10 and 11, discussed above. However, freedom of 
religion is available to the State Subjects alone, not to every 
person, while safeguard against  the taxation, and to educational 
institutions  is available to all.  But, right to admission in schools, 
receiving aid from public funds  is for State Subjects only. This 
right has a connectivity  with the right of equality of State Subjects 
under Article 4(4)(15). However, it is to the extent and subject to 
the right of freedom of a religion only as guaranteed by clause 10. 
Under this right every religious community  has the right to 
establish and maintain its own educational institutions and it 
prohibits the State from denying recognition  to any such 
institution. Under the corresponding Pakistan Constitution, the 
clause of prohibiting the State  from denying  recognition,  is 
omitted.  

1. REGULATION  OF  RELIGIOUS  INSTRUCTIONS
Under this Right every religious community has a right to

provide religious instructions in its educational institutions  to its 
members, provided the institution is wholly maintained by such 
community and people  attending  such institutions belonging to 
different community shall not be required to receive religious 
instructions or take part in any religious ceremony  or attend any 
religious worship  relating to the religion to which he does not 
belong. But if an educational institution receives aid from public 
revenue,  it cannot refuse admission to a student merely on the 
ground of his race, religion, caste or place of birth. However it may 
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regulate the admission on other grounds e.g. merit, domicile etc.1  
In order to grant aid, the State may prescribe reasonable 
regulations   to ensure excellence of the institution  in public 
interest.2 The regulatory measures which are designed towards 
achievement of the goal of making the religious institution  of a 
sects  or denomination effective for imparting education   cannot 
be considered to impinge this right.  Regulatory measures can be 
laid down  by the State in the administration of religious 
institutions as well for ensuring orderly,  efficient and sound 
administration.3  Only that institution can be managed by the 
religious denomination or sect  which is established by it. If an 
institution is not established by the relevant denomination or sect, 
that sect  cannot  enforce  the  right  to   administer  it.  In  the  case    
titled S. Azeez Basha and another   v.   The Union of India,4   it is 
held that minority community shall have the right to run their 
educational institution, provided it had established the same. 
However, an institution receiving aid from the public revenue 
cannot reserve  seats for the students  of their community.  The 
words ‘public revenue’ mean the revenue of the State derived from 
the taxes, duties  and other sources on which its expenditure is 
charged.5 

2. SOCIALLY AND EDUCATIONALLY BACKWARD CLASSES

Similarly  this clause is not applicable to socially and
educationally backward classes. The public authority is competent 
to make special provision for advancement  of such classes. The 
provision may be made in the matter of admission to educational 

1 Naseem  Mehmood   v.   Principal King Edward Medical College    PLD 1965 
Lahore 272 
2 Special Reference No. 1 of 1958   AIR  1958 SC 956 
3 The All Saints High School   v.   Government of A.P.  AIR 1980  SC 1042, 
The Ahmedabad St. Xaviers College Society   v.  State of Gujarat  AIR  1974 
SC  1389 
4  S. Azeez Basha and another   v.   The Union of India   AIR  1968 SC 662 
5 Govt. of Punjab v. Naila  Begum  PLD 1987  Lahore 336,  Shareen  Munir  v. 
Govt. of Punjab PLD 1990 SC  295 
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institutions by way of making  a regional classification for 
admission to an educational institution.1 Women, children, people 
living in the remote  areas  inaccessible  by wheel  mobility  and 
technology even to  minimum  modern   inventions  can rightly be 
declared as backward classes. 

3. OVERLAPING BETWEEN  4.4.12 &  4.4.15  OF
CONSTITUTION
There appears  an overlapping between  sub-clause (3)  of

clause (12)   and clause (15)  of Article 4(4). In sub-clause (3)  of 
clause (12) of Article 4(4),  no  State   Subject can be denied 
admission to any educational institution which receives aid from 
public revenue on the ground  of race, religion, caste or place of 
birth only, while under clause (15) of Article 4(4)  all the State 
Subjects are equal before law and entitled to equal protection of 
law, which means that no discrimination  can be made between the 
State Subjects of any sex.  The Supreme Court of Pakistan in the 
case of  Shareen Munir  v.  Govt. of Punjab,2  dealing with Article 
22(3)(b)  and Article 25(2) “spirit and substance of which is almost 
similar as of the rights enshrined  in our Constitution,” held that:- 

“….  ……..  A comparison of  the language of Article 
22(3)(b)  with that of Article 25(2) reveals that the  latter 
protects all the citizens against discrimination on the 
ground of sex, but Article 22(3)(b) gives protection against 
a particular specie  of wrong  namely denial of admission 
into certain type of educational institutions  on the grounds 
of race, religion, caste and place of birth.     The grounds of 
discrimination contemplated by the two Articles   are not 
the same and it therefore can well be contended that to this 
extent, their scope is different from one another. Further, 

1 Naseem  Mehmood   v.  Principal King Edward Medical College PLD 1965 Lahore 
272 
2 Shareen Munir  v.  Govt. of Punjab  PLD  1990 SC 295,   See also  Govt. of 
Punjab   v.  Naila Begum  PLD  1987 Lahore 336  
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Article 25(2)  confers a special right on the citizens 
regarding admission into  the educational institutions. It is 
therefore to treat Article 22(3) (b)  as a special provision 
and Article 25(2)  as a  general provision.”   

Similar proposition arose before the Calcutta High Court in 
relation to Articles 15 and 29(2)  of the Indian Constitution  which 
are almost identical to our Constitution,  it was held while 
interpreting the scope of Article 29(2)   where the word ‘sex’ is 
missing, that it is not an accidental legislative error and there is no 
bar for the State to establish and maintain institutions exclusively 
for  men  or women  and maintaining such institutions would not 
be violative of Article 29(2) of the Constitution.  This Article of 
the Indian Constitution is paramateria   to sub-article (3) of clause 
(12)  of Article 4(4)  of our Constitution.  The Supreme Court of 
India in the case of  State of  Bombay    v.   Bombay Education 
Society,1  observed that Article 15(1)  protects the citizens from 
discrimination by the State and such right goes   to  protect the 
citizens against any discrimination generally,  but Article 29(2) 
provides protection against a particular species of wrong, viz, 
denial of admission into the institution maintained by the State or 
aided by the State. While Article 15(1)  is contemplated in a very 
general and wide term and applied to all citizens whether they 
belong to minority or not, and protects against discrimination by 
the State  on the  grounds mentioned therein, the Article 29(2) 
gives a specific right to the citizens to be admitted into the 
educational  institutions maintained by the State  or receiving aid 
from the State.  

To achieve the concept of equality   and even handed 
dealing  by the State of the religious institutions, a specific 
embargo is put on the power of the public authority in granting 
exemption  or concession in relation to taxes. It is ensured that  if 
the tax is  relaxed in relation to a  religious institutions, the same 
relaxation  cannot be denied to the other religious institutions.  

1  State of  Bombay    v.   Bombay Education Society  AIR 1954 SC  561 
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4. RESERVATION  FOR  WOMENS

Sub-para (6)  of para (12)  of Article 4(4)  authorises the
public authority for making provisions for the advancement of any 
society or educational backward class of the State Subjects. The 
regional quotas reserved for different regions, districts or backward  
pockets  by the public authority for admission in the educational 
institutions for the purpose of upbringing all sections  of society, 
does not impinge the right guaranteed by this clause.  Fixation of 
seats for the  girl students  and denial of admission to them  in the 
Medical College on  the ground of sex is not violative of the  right 
of equality of citizens contained in Article 25(2).1 The Supreme 
Court of Pakistan  when seized with the same point in appeals  in 
Shireen  Munir   v.    Govt. of Punjab,2 held that there was no 
repugnancy between Articles 25 and 22. It held that no 
discrimination could be permitted  in the matter of admission in the 
professional and educational institutions on the ground of sex 
alone except  on the  ground of reasonable and intelligible 
classification. Such classification for the time being permits 
establishment of educational and professional institutions 
exclusively for female or male. However  where co-education is 
permitted and the institution  is not reserved for one sex alone,  the 
fixation of number on the ground of sex will directly be opposed  
to the requirement of Article 25(2). In other words the number of 
girl students  can  be fixed as the minimum but not as the 
maximum. It was further observed that as  Articles 25 and 22 
stood at present, the general rule is that  sex cannot  be adapted as 
the sole criteria for discrimination  except for advancing the cause 
of  women and children as permitted by clause (3) of Article 25. 
Women is one of the components of society, and given the social 
fabric of our State, they are educationally backward, hence  
reservation of minimum number of seats for them in educational 
institutions  undergoing co-education is not unconstitutional. If any 

1 Government  of  Punjab    v.    Naila  Begum    PLD 1987 Lahore  336 
2 Shireen  Munir   v.    Govt. of Punjab   PLD  1990 SC 295 
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discrimination is smacked from a provision of law made for the 
advancement of any social or educational backward class of State 
Subjects,  such a law, will not by reason of clause (iv)  of the 
Article violate the right guaranteed under its  clause (1).1 Clause 
(iv) and clause (i)  of Article 22 of the Constitution of Pakistan are 
similar to  sub clause  (vi) and sub-clause (i)  of clause (12) of 
Article 4(4)   of  our Constitution. Discrimination on the ground of 
sex in  competing for nomination/admission on open merit  in co-
education Medical Colleges of Pakistan is ultra vires  this right. 
Reservation  of minimum seats  for women  can be accepted  as 
valid, but maximum cannot  be denied  to women, if they beat men 
in an open competition.2  

[Rights No.  13 & 14]. 
13. Provision as to property.- Subject to any
reasonable restrictions imposed by law in the public 
interest, every State Subject shall have the right to 
acquire, hold and dispose of property.  
14. Protection of property.-  (1)  No person shall
be deprived of his property save in accordance with 
law.  
(2) No property shall be compulsorily acquired or 
taken possession of save for a public purpose, and 
save by the authority of law which provides for 
compensation therefor and either fixes  the amount of 
compensation or specifies the principles on and the 

1   Muhammad Irshad    v.  Government of Sindh    PLD  1976  Karachi  1248 
2 Sadia Ahmed Dar v. Azad Jammu and Kashmir Nomination  Board 
Muzaffarabad  PLD 2000 AJK  1,  Rashid Ilyas  & others   v.  Sadia Ahmed  & 
others  PLJ  2000 SC AJK  458 
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manner in which compensation is to be determined 
and given.  
(3) Nothing in this paragraph shall affect the 
validity of,-  

(a) any law permitting the compulsory 
acquisition or taking possession of any property 
for preventing danger to life, property or public 
health; or  
(b) any law relating to the acquisition, 
administration or disposal of any property 
which is or is deemed to be evacuee property 
under any law, 1[not being property which has 
ceased to be evacuee property under any 
law]; or   
2[(c) any law permitting the taking over of any 
property which has been acquired by, or come 
into the possession of, any person by any unfair 
means, or in any manner, contrary to law; or  
(d) any law providing for the taking over of 
the management of any property by the 
Government for a limited period, either in the 
public interest or in order to secure the proper 
management of the property, or for the benefit 
of its owner; or  

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
2 Substituted by (1st  Amendment) Act, 1975.  
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(e) any law providing for the acquisition of 
any class of property for the purposes of,-  
(i) providing education and medical aid  to 

all or any specified class of State 
Subjects; or  

(ii) providing housing and public facilities 
and services such as roads, water supply, 
sewerage,   gas and electric power to all 
or any specified class of State Subjects; 
or   

(iii) providing maintenance to those who, on 
account of unemployment, sickness, 
infirmity or old age, are unable to 
maintain themselves; or 

(f) any law in force immediately before the 
coming into force of the Constitution.] 

Explanation.- In sub-paragraphs (2) and (3), 
property shall mean immovable property, or any 
commercial or industrial undertaking, or any interest 
in any undertaking. 
1[(4) The adequacy or otherwise of any 
compensation provided for by any such law as is 
referred to in this Article, or determined in 
pursuance thereof, shall not be called in question in 
any Court.] 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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Synopsis 
1. Property.
2. Nature  of  right — reasonable restrictions
3. Right to  property  vis-à-vis  compulsory

acquisition
4. Deprived
5. Acquisition
6. Public  purpose
7. Compensation
8. Market  value
9. Market  value  justiciable
10 
11. 

Eminent  domain 
Adequacy of compensation 

COMMENTS 

The right to acquire, hold  and dispose of the property is a 
guaranteed fundamental right of a State Subject. However 
protection against the deprivation of the property extends to all 
persons living in Azad Jammu and Kashmir, whether State 
Subjects or  not.   Both   the   rights   are   interconnected.  It  was 
Right  No.25-B.4.13. in the Azad Jammu and Kashmir 
Government Act, 1970.  

The provisions corresponding to these rights find place in 
Articles 23 and 24 of the Constitution of Pakistan  with minor 
difference in phraseology. Right No.14 is amended through 13th 
amendment and is brought at par with Article 24 of the 
Constitution of Pakistan.   

Before 44th amendment effected in the Constitution of 
India in 1978,   the corresponding provisions  found place  in 
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Article 19(1)(f) and 31(2) of Indian Constitution. The right to 
acquire, hold and dispose of the property and protection guaranteed 
to it under the Constitution of India has no longer remained a 
fundamental right under the Indian Constitution, however, this is 
now a constitutional right  only and finds place in Article 300-A of 
the Constitution of India.  But the amendment is not applied  to the 
Indian Occupied State of Jammu and Kashmir and the right to 
property continues to be fundamental right  in Occupied Jammu 
and Kashmir State. In India a person can be deprived of the right to  
property by the legislation under a validly enacted law, and 
validity of such law cannot  be challenged before the superior 
Courts on the ground that no compensation has been paid or made 
payable by such law. Thus the case law  from the Indian 
Jurisdiction post 1978 is not very much helpful in interpreting the 
clauses of our Constitution.  However, the pre-constitutional 
amendment case law is very much relevant  in understanding the 
nature of the right.   

1. PROPERTY
The word ‘property’ is defined in Article 2 of the

Constitution to include “any right, title or interest in property, 
moveable or immovable or any means and instruments of 
production.” By way of an explanation appended  with the present 
provision, the word ‘property’ visualized by sub-paras (2) and (3) 
of Para (14),  means  any  immovable property, any commercial 
undertaking, any industrial undertaking or any interest in any 
undertaking. All the expressions used in the definition are of the 
same genus. The expressions “commercial undertaking”, 
“industrial undertaking”  and “any interest in any undertaking” 
are words of the same genus.  By using the expression “any 
interest in any such undertaking” it was clearly meant to convey 
the meaning that not  only a commercial or industrial undertaking 
will constitute a  property but  even an interest in any of these 
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undertakings also constitute property.1 The ‘property’ means not 
only things tangible but  also includes rights, title, or interest in the 
property, moveable or immovable and also any means and 
instruments of production.2 The  words  in the above clauses are, 
therefore, used in its general legal meaning and include every right 
which accrues  or has accrued in favour of a person in a lawful 
manner. It includes every species of, and all concrete  as well as 
abstract rights to the property.3  It also includes  anything that may, 
under law, be acquired, held and disposed of,4  e.g.  an interest in 
property like that of a mortgagee or lessee, patents, copyrights  and 
every other thing of exchangeable value.5  Salary which has 
accrued, pension and cash grants  annually payable by the 
Government, right to bonus and other sums due to  employees 
under the statute are also the rights.6  A bare right   to manage an 
institution even though hereditary, such as Numbardar, Shebait or 
Mohunts or the right to collect revenue or  purchase property for 
the Government is not property.7 The property  does not include 
the real estate only but all intangible or incorporeal  rights and all 
that which possesses exchangeable value or an enforceable 
engagement out of which beneficial interest accrues, cessation  of 
which operates as a  deprivation thereof.  

 

1  Al-Khair University  Azad Jammu and Kashmir   v.   Al-Khair Trust  Pakistan  
PLJ 2000 SC AJK  243 = 2000  PSC  1106 
2 Azad  Jammu & Kashmir Govt. v.  Kashmir Timber Corporation    PLD 1979 
SC AJK  139 
3  Swami Motor Transports  Ltd.   v.  Sri Sankaraswamigal Mutt  AIR  1963 SC  
864 
4 Charanjit  Lal Chowdhury   v.  Union of India  AIR 1951 SC 41 
5 Dwarkadas Shriniwas    v.    The Sholapur Spg. Co. Ltd.  AIR 1951 Bombay 
86 
6 Madan Mohan  Pathak   v.  Union of India  AIR 1978 SC  803 
7 Rabhubir  Singh  v.  Court of Wards Ajmir  AIR 1953 SC 373,  Rev. 
Sidhrajbhai  Sabbai  v.  State of Gujarat   AIR 1963 SC 540,   Kakinada  
Annadana  v. Commissioner of Hindu Religious & Charitable Endowments 
Hyderabad  AIR  1971  SC  891, Smt. Ujjam Bai   v.   State of  Utter Pradesh   
AIR  1962  SC  1621 
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2. NATURE  OF  RIGHT — REASONABLE RESTRICTIONS

Like all other rights  it  is  not  absolute and is subject to
reasonable restrictions imposed by law.  It is only the law  which 
can lay down the reasonable restrictions, not an executive order, as 
that would amount to deprive a person of his right to hold the 
property  under the unguided discretion of the Government. The 
appropriate authority may by law impose restrictions on the 
acquisition, use, possession and alienation  of the property, 
provided the restrictions  are reasonable. A person  cannot use his 
own property to injure or cause harm to the rights, safety, health, 
comfort or general welfare of the community. The State is 
authorised to make law to prohibit things which are harmful to the 
welfare of the people, even though such prohibition may regulate, 
restrain,  prohibit or interfere with the property of individuals. The 
public interest has to be preferred over private property, even to the 
extent of their destruction when necessary. The right to possession, 
enjoyment and disposal is only guaranteed to the owner of the 
property,  i.e. the person who has the legal title to the property  and 
no one has the right to acquire property in anything that is not the 
object  of the private property by  law  or the right of disposing of 
property  that has not been duly acquired under the law of the 
land.1     

Whether a restriction imposed by law is or is not 
reasonable, or in the public interest, is for the Court  to determine.2  
In the case titled Mst. Rehmat Jan   v.  Tariq Mahmud,3    it is held 
that:-  

“In determining whether a particular thing is reasonable the 
Court  is called upon to consider the question of right and 
wrong, justice and fairness.  An act is reasonable when it is 

1 Rameshwar  Proshad  v.  Commissioners, Land Reforms & Jagirs Madhya Bharat 
AIR  1959 SC  498 
2 Chitta Ranjan Sutar  v.  Secretary Judicial Deptt. Govt. of East Pakistan  PLD 
1967 Dacca 445 
3 Mst. Rehmat Jan   v.  Tariq Mahmud  1986  CLC  2180 
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conformable or agreeable to  reason, that is when common 
sense  is applied to the whole situation it is not illegitimate 
in view of the end to be obtained.  An act is unreasonable 
when it is plainly and grossly oppressive and contrary to 
reason. Reasonableness is not what extremist on one side or 
the other would  deem  fit and fair, but is  what  from the 
calm sea level of common sense applied to the whole 
situation is not illegitimate in view of the end to be 
attained.” 

A person had acquired a right in a plot through auction and had 
deposited the bid money, obtained its possession, he had become 
owner of its lease hold rights, in spite of the fact that lease deed 
had not been executed.1 Restriction imposed by law prohibiting or 
regulating by licence the possession and sale  of dangerous drugs 
e.g. poison,  narcotics,  explosives,  fire arms,  and intoxicating 
liquors or prohibiting or restricting exports and imports and laws 
regulating in the interest of public health, sanitation  and planning, 
the owner’s  right to build on land  e.g. Municipal, Town Planning 
and Cantonment Acts etc. are reasonable restrictions/regulations 
imposed by law.2  Laws relating to supply and distribution of 
commodities essential to the life of the community, law fixing 
limits of agricultural holdings, law regulating landlord and tenant 
relationships, law relating to private  banking and money-lending  
etc. are also extensive of reasonable restrictions  to be imposed by 
law.3  Besides  the laws already in force, any law to be made in 
future  to promote the interests of backward people and well being 
of the people  in general, to advance the interests  and   raise  the 

1 Asif Iqbal   v.  Karachi Metropolitan Corporation PLD  1994  Karachi  60 
2 State of Bombay  v.  F.N. Balsara  AIR  1951 SC 318,  Glass Ghatons 
Importers   v.    Union of India   AIR 1961 SC  1514,  Vibhuti Narain Singh   v.  
Improvement Trust Banaras  AIR 1954 Allahabad  520 
3 State of Rajasthan  v.  Nath Mal and another AIR 1954 SC 307, Harishankar 
Bagla and another   v.  The State of Madhya Pradesh  AIR 1954 SC  465,  Anil 
Kumar  v.  Deputy Commissioner and Collector Kamarup AIR 1959 Assam 147, 
Gorela Krishnamurthy   v.   Kalidindi  Venkateswaran AIR 1952 Madras  11 
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status of under privileged classes, to provide basic necessities, to 
eliminate usury,  prostitution, gambling, drug-taking and 
consumption of liquor will be justified on the ground of public 
interest.  If the restrictive provision has no relation to the object of 
the legislature or it goes beyond the object or the prevailing 
circumstances do not warrant the restriction, it cannot be held to be 
reasonable.1  

3. RIGHT TO  PROPERTY  VIS-À-VIS  COMPULSORY
ACQUISITION

The right to the property is subject to the exceptions
provided by sub-para (3) of Para (14), which protects the validity 
of the laws authorizing compulsory acquisition  or deprivation of 
the property from its owner or user or to secure proper 
management of the property. Thus law can validly be made to 
compulsorily acquire or take possession of the property which 
poses  a danger to life,  property or public health, (14)(3)(a);  a 
property which is evacuee or deeming to be  evacuee property, 
(14)(3)(b) or   when property has come into the possession of any 
person by any unfair means or in any manner contrary to law, 
(14)(3)(c); or when  management of the property is taken for a 
limited period for a purpose stated in clause 14(3)(d);  or when  it 
is required for education, medical aid, housing and public facilities  
or for providing maintenance to the persons visualized by sub-para 
(e) of Para (14)(3).  The rule governing acquisition or taking 
possession for a public purpose on payment of compensation does 
not apply to laws made  in relation to above matters.  

The  restriction  imposed  by  the  Punjab  Pre-emption Act, 
1913 conferring right of pre-emption  on a collateral  was  held 
reasonable and in public interest in the  context of the conditions 
after its enactment and before it ceased to have effect by virtue  of 
the decision of the Supreme Court.2 When the Income tax or 

1 Chittaranjan  Sutar    v.   Secretary Education  PLD 1967  Dacca 445 
2 Government of N.W.F.P.   v.  Malik Syed Kamal Shah   PLD 1986 SC 360, 
Sher Muhammad   v.   Sumandar Khan   1987 SCMR  108 
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additional advance income tax is demanded from an assessee, there 
is no question of  fixing  any compensation for that.  Even if it is 
assumed for the sake of argument  that demand of additional 
income tax is the ‘deprivation’ of the ‘property’ within the 
meaning of paragraph 1 of sub-article (14)  of Article 4 of the 
Constitution for the reason because   that has been done in 
pursuance of law  i.e. Income Tax  Ordinance 1979,  and the 
Finance Act 1995  and, thus the tax demanded could not be held 
violative of Fundamental Right No. 14 according to which a 
person can be  deprived of his property according to law.1 
4. DEPRIVED

One can be deprived of his property in accordance with law
for any valid reason, such as, when it is injurious  or harmful to  
the community because of its dilapidated position or when it is 
used for  the commission of offence, etc.    Deprivation can take 
place in  various ways e.g. destruction, confiscation,  seizure of 
goods or immovable property etc.2  But it can be done only when a 
law authorises to do so.  This protection applies to every person, 
whether  a State Subject or a foreigner, natural or an artificial 
person  that he shall not be deprived of his property otherwise than 
in accordance with law.3 A law depriving a person of the right  to 
gain a livelihood by legal practice is within the clause and, 
therefore, valid.4  Deprivation is wider  than  acquisition  or  taking 
possession. It was held in the case  of Charanjit Lal Chaudhry   v. 
Union of India,5  that:- 

“No person  shall be   deprived  of his property except by 
authority of law, which, put in a positive form, implies that 

1 Commissioner of Income Tax Muzaffarabad    v.   Asian  D.  Enterprises  2000 
PSC  705 
2 Promod Chandra v. State of Orissa AIR 1962 SC 1288, Bishan Das  v. State of 
Punjab  AIR 1961 SC  1570 
3 Burrakur  Coal Co. Ltd.  v.  Union of India  AIR 1961 SC 954 
4 Government of Pakistan  v.  Syed Akhlaque Hussain  PLD  1965 SC 527 
5 Charanjit Lal Chaudhry   v.  Union of India  AIR  1951  SC  41 
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a person may be deprived of his property,  provided he is so  
deprived  by the authority of law. No question of 
compulsion arises under clause (1).  The effect of clause (2)  
is that only certain kinds of deprivation of property, 
namely, those brought about by acquisition or taking 
possession of, it will not be permissible under any law, 
unless such law provides for payment of compensation. If 
the deprivation of property is brought about by means other 
than acquisition or taking possession of it, no compensation 
is required, provided that such deprivation is by authority 
of law.” 

However this view was overruled  in 1980 and 1981 in the cases  
of  Sagheer Ahmed   v.   State of U.P.,1   State of West Bangal    v.   
Subodh  Gopal2   and  Dwarka Das Shrinivas   v.   Sholapur 
Spinning and Weaving Co.,3  holding  that:- 

“Clauses (1) and (2)  of Article  31  are not mutually 
exclusive in scope but should be read together as dealing 
with the same subject, namely, the  protection of the right 
to property by means of limitations. On  the State’s 
powers, the deprivation contemplated in clause (1)  being 
no other than acquisition or taking possession of the 
property referred to in clause (2).”  

The deprivation of property would take place when the entire 
bundle of rights is taken away. When a substantial  part of the right 
is taken away and whatever is left behind is  nothing substantial 
and of no practical use as regard to  enjoyment of  the property, it 
would definitely be deprivation of the property.  

1 Sagheer Ahmed  v.  State of U.P.  AIR 1954 SC 728 
2 State of West Bangal    v.   Subodh  Gopal   AIR 1954 SC 92 
3 Dwarka Das Shrinivas   v.   Sholapur Spinning and Weaving Co. AIR  1954 
SC  119 
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5. ACQUISITION

One can be deprived of the property in accordance with law
but when the property is acquired or possession thereof is taken for 
public purpose, it is not deprivation,  but acquisition under the 
authority of law. When property is required for any public purpose 
and it is so acquired for compensation, an element of deprivation is 
also there, but it is in lieu of compensation. When the property is 
acquired, the title passes from the owner  to the party acquiring 
that property. Sub-clause (2) of clause (14)  prohibits the 
acquisition or taking possession of the property except in 
accordance with law and the conditions laid down therein. By way 
of acquisition  the rights  in the property as a whole stand 
transferred to the transferee.  But when its possession is taken, it is 
temporary and  its  owner is  not  deprived of its ownership. 
However  commonality  between the two i.e. acquisition or taking  
possession of, is that it  cannot  take place  save  by  authority of 
law and compensation has to be paid for it.   

The criteria of compensation may be different in both the 
cases, as in case of acquisition  there is total relinquishment of 
rights of the owner, while in the other case it is temporary. The 
authority of taking over the management of any property by the 
State as visualized by sub-clause (3)(d) of clause (14), is not 
restricted to industrial undertaking only, but extends to any  kind of 
property.1 Where a property vests  in the State as a result of 
compulsory acquisition, the entire interest  of all the intermediaries  
in such property vests in the State   free of all encumbrances.  If in 
any case there is  an encumbrance on the property  and it is binding 
upon the State,  the remedy of the aggrieved person is by way of 
civil suit  for the enforcement of the contract as it does not involve 
the infringement of the fundamental right.2  

1 Dwarkadas Shriniwas  v.  The Sholapur Spg. & Wvg. Co. Ltd. AIR  1951 
Bom.  86. 
2 Smt. Shantabai     v.    State of Bombay  AIR 1958 SC 532 
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6. PUBLIC  PURPOSE

The acquisition of property can be made  when it is for
public purpose, which means  the general interest of the 
community as opposed to the particular interest of the individual.1 
Whether a purpose amounts to public purpose is a matter for the 
Government/Collector Land Acquisition, and not for the High 
Court to decide.2 The words public purpose is justicible  before the 
Courts and it is for the acquiring authority to justify the public 
purpose before the Court, although the Court would initially 
presume  that the acquisition is for public purpose, unless this is 
successfully rebutted by the owner of the property. If it is proved 
that the property had  not been acquired for a public purpose but 
only for a private one,  it will be declared as violative of this right.  
In the case of Smt. Somawanti and others    v.   The State of Punjab 
and others,3 it is held that public purpose includes a purpose in 
which the general interest of the community as opposed to the 
particular interest of the individual, is directly and validly 
concerned.  Public purpose broadly speaking means any purpose 
aiming at promotion of general welfare.4 The Supreme Court of 
India in the case titled State of Bombay  v.   R.S. Nanji,5  held that 
it means a purpose in which the general interest of the community 
as opposed  to the particular interest of individual is directly and 
widely concerned.  There is no public purpose involved if the State 

1 Muhammad Akbar  v.  Commissioner Rawalpindi Division  PLD   1976 
Lahore  747 
2 Administrator Municipal Committee Kotli v. Muhammad Abdullah 2001 SCR 
128 
3 Smt. Somawanti & others    v.   The State of Punjab & others  AIR  1963 SC 
151 
4Administrator Municipal Committee Kotli   v.   Muhammad Abdullah  2001 
SCR  128,   Muhammad Ashraf Khan  v.  Revenue E.A.C. and others 1980 CLC 
1504. 
5  State of Bombay  v.   R.S. Nanji  AIR  1956 SC  294 
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acquires one person’s property to give it to another for his benefit.1  
But where the property is required for Corporation or individuals, 
who are, under public scheme of economic development, engaged 
in works of public utility, the acquisition will be deemed to be for 
public purpose.2 Where  a property is acquired for an industrial 
concern  working purely for its gain even though  the goods 
produced by the concerned may be of  use to a general public, it is 
not a public purpose.3 But where  a property is acquired for 
accommodation of the workers of an industry it was held that  it is 
social necessity that there should be proper accommodation 
available   for such a large number of workers who are engaged in 
the work  away from their homes.4    

Where the land was acquired in District Jhelum bordering 
District Mirpur, for rehabilitating a Pir,  it was held not  to be a 
public purpose  and the proceedings of acquisition were quashed.5 
If after completing the original public purpose, there remains any 
surplus  land, that can be utilized by the Government according to 
its option. In such an eventuality, the original title of the 
Government or for that matter  the award is not adversely 
affected.6 Where a large number of community is concerned, its 
welfare is a matter of public  concern.7    Acquisition of land for a 
cooperative society for construction of homes under special 

1  Haji Khadam Ali  v.  District Magistrate Dacca  PLD 1959 Dacca  154, Razab 
Ali  v.  Province of East Pakistan  PLD 1959  Dacca  580,  Ali Shan   v.  M.D.A. 
and others  2000 SCR  286 
2  Haji Khadam Ali   v.  District Magistrate Dacca  PLD 1959 Dacca 154,  Razab 
Ali  v.  Province of East Pakistan  PLD 1959  Dacca  580, Pandit Jhandu Lal  v.  
State of Punjab AIR  1961  SC 343 
3  Satrughna Sahu    v.   The State of Orissa  AIR 1958 Orissa  187 
4  Babu Barkya Thakur    v.   State of Bombay  AIR 1960 SC  1203 
5  Ali Shan   v.  M.D.A. and others  2000 SCR  286 
6  Ali Shan  v. M.D.A. & others  2000 SCR  286,  Azad Govt. v.  Gohar Rehman   
1996 SCR  112 
7  Arnold Rodricks   v.  State of Maharashtra  AIR 1966 SC 1788 
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schemes  is a public purpose, since the public is generally 
benefited by it.1  
7. COMPENSATION

Constitution permits compulsory acquisition or taking
possession of property by the authority of law, which provides for 
compensation therefor   and  fixes the amount of compensation  or 
specifies the principles and the manner in which the compensation 
is to be determined and given.   The land Acquisition Act, 1894  is  
in the field, providing the principles and manner  to determine the 
compensation and the persons to whom  compensation is payable. 
No State Subject shall be deprived of his property without paying 
him compensation, unless there is a written  consent that he shall 
not claim any compensation.2  

Compensation means payment of adequate money value of 
the   property acquired, to the person who has  been deprived of the 
property, so as to meet his loss.  It is held  that compensation 
means full and fair  money equivalent of the property.3  The 
compensation is to be assessed according to the  market value of 
the land at the date of publication of the notification under section 
4 of the Land Acquisition Act. Cabinet decision that no 
compensation shall be paid for construction of link roads, runs 
contrary to the fundamental right, hence of no legal effect.4  
8. MARKET  VALUE

The  market value means value of land which  a  willing
purchaser  is prepared to pay a willing  seller  to sell for.   The 
inclination  of the vendor to part  away from his  land  and urgent 
necessity of the   purchaser to buy  or  the use  to which the land  

1  P. Thambiran  Padayachi   v.   State of Madras  AIR  1952 Madras  756 
2  Azad Government   v.  Muhammad Arif Khan  2003  SCR  456 
3 Land Acquisition Collector v. Abdul Aziz PLD  1965 Lahore 327,  Jibendra 
Kishore  v.  Province of East Pakistan  PLD  1957 SC 9 
4 Azad Govt and 2 others v. Nizam Din and 14 others 2015 SCR 1077. 
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would be put  after the acquisition, are to be ignored.1 Without 
paying  compensation  an owner cannot be deprived of the 
property and compensation must be adequate one  and not merely 
nominal. The  Holy Quran permits to  take a property without 
compensation only from usurper not from its owner.2 If it is 
necessary  to bring the reform in private holding,  it can only be 
done by  purchasing the land from the owners  and distributing the 
same to the needy.3  If the owner of any property does  not agree to 
alternate adjustment, he is entitled to compensation of land on 
market price.4  

9. MARKET  VALUE  JUSTICIABLE 

 In an Indian case Kashwa Nanda   v.   State of Kerala,5  the 
majority of the Judges held that “though the adequacy  of the 
amount laid down by the legislature was not justicible,  the Court 
could still interfere where the amount fixed  was illusory or  where 
the principles laid down by the legislature for fixing the amount 
were not relevant having a reasonable relationship with the value 
of the property acquired or requisitioned”.  Whether or not 
compensation awarded is just, proper and adequate and meets 
owners deprivation of his property is a justiciable matter, which 
Courts have the jurisdiction under the law to enquire and 
determine.6 

10. EMINENT  DOMAIN  

 Under the doctrine of eminent domain, i.e. the power of the 
State to acquire the property of its subjects,  the authority of the 
State overrides the rights of the citizens, if the acquisition is for 

1 Azad Government   v.  Muhammad Anwar Shah  2000 SCR  391,  West 
Pakistan WAPDA  v.  Mst. Hiran Begum  1972  SCMR  138 
2  Azad Government   v.   Raja Waleed Khan  1993 SCR  307 
3 Azad Government   v.   Raja  Waleed Khan  1993 SCR  307 
4 Muhtaq Ahmed and others v.  Mirpur Development Authority  PLJ 2013 SC (AJK) 300.     
5 Kashwa Nanda   v.   State of Kerala  AIR 1973  SC  1463 
6 Land Acquisition Collector   v.   Abdul Aziz and others  PLD 1965 Lah. 327 
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public purpose.  The Supreme Court of Pakistan in  the case   of 
Fauji Foundation    v. Shamim-ur-Rehman,1  explained the
principle as “the power of ‘eminent domain’ is a proprietary aspect 
of sovereignty and is inseparable from it and the justification for 
acquisition of property for  ‘public purpose’  is on  the principle 
that the interests of the public are paramount and that private 
interests have to be subordinated to public interest and the 
necessities of Government. This right is constitutionalized as a 
fundamental right in our constitution system, so much so  that no 
private property can be expropriated save in accordance with law, 
and that too, for a public purpose and on payment of 
compensation.”  In an Indian case on the principle of eminent 
domain titled  State of Bihar  v.  Sir Kameshwar  Singh,2   it is 
held,  ‘the  obligation to pay compensation for the property  so 
compulsorily acquired, is not an essential ingredient of the 
connotation  of term ‘eminent domain’, but is an essential element 
for the   valid exercise of that power. The obligation to pay 
compensation arises from the natural  right of the individual who is 
deprived of his property by such acquisition as against the power 
of the sovereign to take  the property in exercise of its 
sovereignty.” The natural right condition or limitation, has been 
engrafted by the Courts. It may be stated that it is pre 1978 position 
of the judiciary on the point of compensation under the Indian 
Constitution.  After the right to property having ceased to be a 
fundamental right, the position is altogether different. To achieve 
the object of being a Socialist, Secular Democratic Republic, as per 
“Preamble’ of its Constitution, India has amended the Constitution 
taking away the right to property from Fundamental Rights 
Chapter, although admittedly Socialist States of the World, i.e. 
USSR and China  protect the right of its citizens to own  private 
property, inherit it, which includes articles  of every day’s  use, 
personal consumption, convenience, lawfully earned income, 

1 Fauji Foundation    v.   Shamim-ur-Rehman  PLD   1983 SC  457 
2 State of Bihar    v.   Sir Kameshwar  Singh   AIR 1952 SC 252 
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houses and other means of subsistence  under Articles 13 and 19 of 
their Constitutions  of 1977 and 1978, respectively.  

11. ADEQUACY OF COMPENSATION

Under the newly added Sub-Article (4) the question;
whether the compensation allowed is just and fair is not justiciable 
and the Courts cannot look into the question of adequacy of 
compensation. However, the remedy provided by law to inquire as 
to the amount of compensation through any Tribunal is intact. If 
the alternate remedy is not provided by the relevant law the 
constitutional jurisdiction of the High Court can rightly be 
invoked. The law relating to the compulsory acquisition of 
property provides the remedy of Reference before the District 
Judge and that is the proper and appropriate remedy. 
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[Right No. 15]  
1[15. Equality of State Subjects.- (1) All State 
Subjects are equal before law and are entitled to 
equal protection of law. 

(2)  There shall be no discrimination against any State 
Subject on the basis of sex. 

 

(3)   Nothing in this Article shall prevent the State 
from making any special provision for the protection of 
women and children.] 
 

 [Original text of the amended article]  
 [15. Equality of State Subjects:-  All State Subjects  are equal 

before  law and are entitled to equal protection of law.] 

 

Synopsis 

1. Classification  —  equality amongst equals 
2. Equal  protection  of  law 
3. 
4. 

Classification 
Protection of Women and Children 

 

COMMENTS  

 This Right is substituted for the original one liner Right. Its 
corresponding provisions in Pakistan and Indian Constitutions find 
place in Articles 25 and 14, respectively.  The distinction between 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.    
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the three is that this right is available to the State Subjects and to 
the citizens of Pakistan under the Azad Jammu and Kashmir and 
Pakistan Constitutions, while it is available to every person within 
the territory of India under Indian Constitution. This Right is 
reproduction of Article 25 of the Constitution of Pakistan with 
substitution of words “State Subject” for the word “Citizen”. 

Right of equality before law and equal protection of law is 
guaranteed by Right (15)  of Article 4(4) of the Constitution to 
every State Subject. Article 14 (Indian  Constitution corresponding  
to 4(4)(15)  of our Constitution) is general and is required to be 
read with other provisions  which set out the ambit of Fundamental 
Rights. Prohibition against slavery and forced labour under para 
(3), prohibition against untouchability  under para (18), denial of 
admission to educational institutions under sub-para (3) of para 
(12), access to  public places under para (16) and prohibition of 
discrimination  in public services under para (17)  of Article 4(4), 
are specific instances of the general principle of equality.   

It is a positive concept and cannot be enforced by a State or 
Court in a negative manner. It, in other words, means  that if an 
illegality or irregularity has been committed in favour of any 
individual or group of individuals, the others cannot invoke the 
jurisdiction  of the Courts that the same be committed for them.1  It 
implies the absence of any special privilege in favour of any 
individual and the equal subjection of all classes to the ordinary 
law while “equal protection of the law” is a more positive concept 
implying equality of treatment in equal circumstances. 

This is an Islamic concept. Islam does  not believe in 
creation of privileged classes but believes in equality before law of 
Ruler and governed alike.  All types of class distinctions are 
opposed. Even the Caliph,  the King, the Prime Minister or the 

1 Gursharan Singh  v.   New  Delhi Municipal Committee AIR 1996 SC 1175 
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President, by whatever name the  ruler may be called,  is as much 
subject to the law of the land as any ordinary citizen.1 The 
principle involved in the equality of all State Subjects before law is 
that there should be no discrimination between one and the other if, 
as regards the subject matter of the legislation, there is no 
difference in their position.2 

This clause enjoins upon the State not to deny any State 
Subject equality before law  or the equal  protection of law.  The 
two expressions appear common and overlapping,  but their   
meaning has to be found and determined having regard to the 
context and scheme of the Constitution. The word ‘law’ in the 
former expression is used in a generic sense   i.e. a philosophical 
sense, whereas the word ‘law' in the latter  expression denotes 
specific laws in force.3 The former  means that every State Subject 
whether man or woman, rich or poor, educated or illiterate, 
Muslim or Non-Muslim stands on equal footing before law, while 
the latter  means  that no State Subject can be put beyond the pale 
of law and no bill of outlawry can be passed  against him. 
Equality before law can have no content other than the one which 
is  compatible with the due  maintenance of the guarantee of equal 
protection  of law.4    

Access to the Courts for seeking redressal of grievances is 
an essential part of fundamental right to equality  and  a law which 
restricts such free  access or makes the path to  justice onerous 
resulting in effective denial  of remedy, is unreasonable.  Right to 
get redress is a part of fundamental  right of equality.5 Right to get 

1  State   v.  Zulfiqar Ali Bhutto  PLD  1978  Lah.  523 
2  Ramana Dayaram  Shetty   v.  International Airport Authority of India  AIR 
1979 SC  1628 
3  Sri-Sriniwasa   v.   Government of Tamil Nado  AIR 1992 SC 999 
4  Fundamental Law by Brohi, Page  341 
5 Smt. Maneka Gandhi   v.   Union of India  AIR 1978 SC  597 
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remedy is fundamental to equal protection of law and such right 
cannot be denied by  reasons of economic disabilities.1 Explaining  
the concept  of unreasonableness,  it is  held in  Kruse   v. 
Johnson  (1895-90) All E.R. 105 that:- 

“If for instance they were found to be partial and unequal in 
their operation  between different classes,  if they were 
manifestly unjust, if they disclose bad faith, if they involve 
such oppressive or gratuitous interference with rights of 
those subjects to  them as could find  no  justification in the 
minds of the reasonable men, the Court might well say 
Parliament never intended to give authority to make  such 
rules and that they are unreasonable and ultra vires.” (See 
also,   Minerva  Mills  Ltd.  v.   Union of India   AIR  1980 SC 1789).  

In the  case of Nazir Hussain Hashmi   v.  Capital Development 
Authority,2  while interpreting the phrases ‘equality before law’ 
and ‘equal protection of law’ in Article 25 (corresponding  to para 
(15) of our Constitution),  it is held:- 

“(a) rights of all persons must rest upon the same rule 
under similar circumstances regardless  of race, religion, 
antecedents, physical appearance, intellect,  public spirit, 
political views, wealth or occupation;  

(b) all persons shall be  treated alike under like 
circumstances and conditions both in the privileges 
conferred and in the liabilities imposed;  
(c) powers should be defined by law; 

(d) every man, whatever be his rank or condition is 
subject to the ordinary law of the land and answerable to 
the jurisdiction of ordinary Tribunals or Courts;  

1 Santu Ram  v.  State of Rajasthan  AIR 1994 Raj. 213 
2 Nazir Hussain Hashmi   v.  Capital Development Authority  PLD  1976 Lahore  
1115 
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(e) equality or equal protection permits reasonable 
classification and mere differentiation or inequality of 
treatment does not amount to discrimination.” 

Professor Dicey in his  “LAW OF THE CONSTITUTION” 9th  Edition 
Page 202’ states  that all citizens were equally subject to the 
ordinary law of the land  administered by the ordinary Courts and 
that the rule of law  in this sense excluded the idea of any 
exemption of officials or others from the duty of obedience to the 
law which governed other citizens or from the jurisdiction of the 
ordinary Tribunals. The theory of equality before law means that 
no man  is above the law, and that every man  whatever  be his 
rank or condition, is subject to the ordinary law of the realm and 
amenable to the jurisdiction of the ordinary Tribunals. Every 
official is under the same responsibility, for every act done, like 
any other citizen and if he commits a tort,  he is liable for it in the 
ordinary civil Courts.1 Whatever else equal protection of law  may 
mean,  it certainly does not mean equality of operation of 
legislation upon all citizens of  the State who by nature, attainment 
or circumstances, differ from one another.2    

1. CLASSIFICATION — EQUALITY AMONGST EQUALS

This para mandates the equality amongst  equals. The rule
of law does not warrant absolute equality in all cases. What is 
meant by equality, is equality amongst equals. There shall not be 
arbitrary discrimination between the citizens.3  The State is bound 
to treat  equals as equals.  There cannot be equal treatment of un-
equals  and  equality clause will not be attracted in case of 

1 Jabindra Kishwer   v.  Province of East Pakistan  PLD 1957 SC 9 
2 Naseem Mahmood   v.  Principal Kind Edward Medical College Lahore  PLD 
1965 Lahore  272,  Golam Sarwar Molla  v. Chairman and Members of Election 
Tribunal  Dacca  PLD 1965 Dacca 86 
3 T. Devadasan  v.  Union of India  AIR  1964  SC  179 
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unequals.  Equal treatment of unequal is as bad as unequal 
treatment of equals.1  
 The Notification No.13-L/1989 dated 27th June 1932,2 
itself spells out some classifications amongst the State Subjects 
living within and outside the State and non-State Subjects living in 
the State.  The State Subjects living out of the State shall not be 
entitled to internal rights unless they fulfil the laid down 
conditions. Similarly a non-State Subject shall not be entitled to 
purchase immoveable property in the State unless he obtains a 
Raiyat-Nama with ten years continuous residence in the State. 
 Making of special provisions for men and women, for 
children and adult and then subjecting  that class to laws thus made 
is neither denial of equality before the law nor of equal protection 
of law.  
 The principle of equality does not mean that every law 
must have universal application for all persons who are not by 
nature or circumstances in the same position.  The varying needs of 
different classes of persons often require separate treatment. This 
article does not take away from the State  the power of  classifying 
persons for legitimate purposes.  Differential treatment does not 
per se constitute violation  of the right guaranteed by this sub-
article.  What the article means is, that among equals law  shall be 
equal and should be equally administered. That like shall be treated  
alike.  The expression does not mean an absolute equality  of men,  
which is physical impossibility, but the denial of any special 
privilege by reason of birth, creed,  region or the  like in favour  of 
any individual. In other words,  it means the  right to sue and be 
sued, to prosecute and be  prosecuted,  for the same kind of action 
should be the same  for all State  Subjects of full age and 

1 All India Sainik Schools Employees Association   v.   The Defence Minister-
cum-Chairman,  Board of Governors Sainik Schools Society  New Delhi  AIR 
1989 SC 88. 
2 Appendix LX 
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understanding and without distinction of race, religion,  wealth, 
social status or political influence.  It excludes  the idea of any 
exemption of officials  or others  from the duty of obedience to the 
law which governs  other State Subjects  or from the jurisdiction of 
the ordinary Tribunals. But this does not mean that there should be 
an absolute identity of position as between one State Subject and 
another, irrespective of his functions. The Article guarantees a 
similarity of treatment and not of identical treatment, nor does it 
mean that all laws should be uniform. Different laws can be validly 
made for different sexes or persons in different age groups. 
Different taxes may be levied  from different classes of persons on 
the basis of their ability to pay. The bulk of the special  laws made 
to meet special situations come within this category. The law 
relating to administration of evacuee property grants the 
proprietary  right in the allotted land to ‘refugee’  allottees free  of 
cost as against local allottees.1  Similarly the buildings acquired for 
Government purpose are excluded from the operation of fixation 
of fair rent clause in Rent Restriction Ordinance. Such legislation 
is in the interest of community and is a reasonable classification. 
The mere fact that legislation is made to apply only to a certain 
group of persons and not to others does not invalidate the 
legislation, if it is so made that  all persons  subject to its terms are 
treated alike under similar circumstances. This is considered to be 
permissible classification. The basis of classification may be 
geographical, historical, it may be according to difference in time, 
difference in nature of the persons etc, etc.   In case In re B.N. 
Ramakrishna Naidu and another,2 it was observed that:-  

“Equality before law means that among equals the law 
should be equal and should be equally administered and 
that like should be treated alike. Equality before the law 
does not mean that things which are different shall be 

1 See section 18-A and 18  of Administration of Evacuee Property Act, 1957 
2 In re B.N. Ramakrishna Naidu and another AIR  1955 Madras  100 
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treated as though  they were the same. What it does mean is 
that denial of any special privilege by reason of birth, 
creed, or the like and also equal subjection of all 
individuals and classes to the ordinary law of the land.”  

The Supreme Court of India in the case titled State of Bombay   v. 
Balsara,1 held that ‘presumption is always in favour of 
constitutionality of an enactment  and discrimination,  if any are 
based on adequate grounds but the presumption  may be rebutted 
that on the face of the statute there is no classification at all and the 
law hits only particular individual or class. It is further held that 
principle of equality does not mean that every law must have 
universal application for all persons  who are not by nature, 
attainment or circumstances in the same position, and varying 
needs of different classes of persons often require separate 
treatment.  This right does not take  away from the State  the power 
of classifying the persons for legitimate purposes and as every 
classification is likely to produce some   inequality, which shall not 
render it repugnant to the right,  if the law deals with the members 
of the well-defined class equally.  

If a law confers upon the executive or administrative 
authority unguided or uncontrolled discretionary power in the 
matter of application of the law, the legislation may offend  against 
the guarantee  of equal protection of law. But it will be reasonable 
if it lays down the policy or the standard according to which the 
classification for application of the law is made.      

The perusal  of  the case law on the subject shows that the 
principle of “equality before law”  or “equal protection of law” 
does not imply that law should be uniform in its application to all 
the groups of citizens. The classification is permissible and 
uniformity in its application is not necessary in case of different 
situations and different circumstances. It means  that classification 
is permissible under law in different circumstances and in different 

1 State of Bombay   v.  Balsara  AIR 1951  SC 318 
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situations, subject to the conditions that there is a classification and 
it is made either by Legislature or by an authority which derived its 
powers from law or rules, having the force of law and that it should 
be just, reasonable and should not be arbitrary, capricious, unjust 
or unreasonable.1   

2. EQUAL  PROTECTION  OF  LAW
Equal protection  of law does not mean that same law

should be made applicable to all persons or that every law must 
have universal application irrespective of difference of 
circumstances. The concept basically postulates the application of 
same law alike and  without discrimination to all persons similarly 
situated.  There should be equality of treatment under equal 
circumstances.2 Equal protection of law means equal subjection  of 
all persons to the  law and amongst equals  the law shall be equal 
and equally administered. But that does not mean that all laws 
must  be uniformed. This clause forbids class legislation, not 
classifications. Reasonable classification for the purpose of 
legislation is justified.3 

The phrase ‘equal protection of law’ envisaged by Article 
25  of the Constitution (Pakistan) means that no citizen (State 
Subject) or class of citizens (State Subjects)  would be denied the 
same protection of law which are enjoyed by the others in like 
circumstances  in respect of their life, liberty, property or pursuit of 
happiness.4  Article  25 does not forbid discrimination with respect 
to things different nor does it prohibit classification which is 
reasonable and is based upon substantial differences having nexus 
to the objects  or persons dealt with  and to the purpose sought to 

1 Syed Sharif Hussain Bukhari   v.  Azad Government  PLD 1983 AJK 10 
2 Jagannath Prasad    v.    State of U.P.  AIR 1961 SC  1245 
3 AIR 1954 SC 1990,    Azad Govt. v.  Muhammad Younis Tahir  1994 SCR 
341. 
4 Mubarak Ali Khan  v.  Govt. of Punjab  through Secretary Finance Department 
1990 CLC 136 
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be achieved.1 When different standards are adapted qua equally 
placed persons, a case of discrimination  would be made out.2 
Article 25 is extended not only when a citizen is  discriminated 
against  in the matter of his rights or in cases where he is burdened 
with obligations  and liabilities, but also in the matter of granting 
privilege viz.  giving jobs  by State, granting  permits or licences,  
inviting tenders for Government contracts or issuing quotas.3 A 
rule of procedure cannot be  excluded  from the scope of Article 25  
of the Constitution as every citizen is entitled to the availability of 
same  procedural avenues of relief, prosecution or difference 
provided to other in like circumstances. Concept of due process of 
law includes substantive as well as procedural law.4   

3. CLASSIFICATION  
 What Article 14 (India — corresponding to para (15) of our 
Constitution) prohibits is  class legislation,  not  reasonable 
classification.5 Reasonable classification is inbuilt in very concept  
of equality because all the persons living on this earth are not alike 
and have different problems.6 There should be a substantial basis 
for classification  and there  should be a nexus between the basis of 
classification  and the object sought to be achieved by the  Act 
making such classification. Mere differentiation  or inequality of 
treatment  does not reason to attract  the vice of Article 14  of the 
Constitution.7  
 Classification must be founded on different basis, namely, 
geographical, or according to the objects or occupations  or the 

1 Abdul Aziz  v.  The State  PLD 1992 Kar. 378 
2 Messrs Presson Manufacturing Ltd.   v.   Secretary Ministry of Petroleum and 
Natural Resources  1995 MLD 15 
3 Ramana Dayaram  v.  International Airport Authority of India  AIR 1979 SC  
1628, Kasturi Lal  v.  State of Jammu and Kashmir  AIR 1980 SC 1992 
4  Muhammad Irshad    v.  Assistant Commissioner Swat  PLD  1990  Pesh. 51 
5  Azad Government   v.  Muhammad Younis Tahir  1994 SCR  341 
6  Pathumma  v.   State of Kerala  AIR 1978 SC 771 
7 Western U.P. Electric Company  v.  State of U.P.  AIR 1970 SC 21,   Jaila 
Singh  v.  State of Rajesthan  AIR  1975 SC 1436 
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like. What is necessary is that there must be a nexus between the 
basis of classification  and the object of the Act under 
consideration.1  Classification to be reasonable must satisfy two 
tests; it must be founded on an intelligible differentiation which 
distinguishes the persons or things that are grouped together  from 
others left out of the group, and the differentia must have a rational 
relation to the object  sought to be achieved by the legislation.2  
The legislation must operate equally, uniformly  and impartially 
and all persons or  property within the same class.3  

A law applying to one person or one class of persons may 
be constitutional if there is sufficient basis or reason for it.4  
Legislation for a particular class is only recognised if the 
classification is reasonable,  which means fair  and meant to 
achieve some useful purpose.5 Law  may properly discriminate 
between different classes of accused of convicted persons.6 
Classification based on area is not necessarily discriminatory.7  

In the case of F.B.  Ali   v.    State,8  Mr. Hamoodur 
Rehman, Chief Justice of Supreme Court Pakistan elaborately 
discussed  the concept of equal protection of laws and rule of 
classification as under:-  

“Equal protection of the laws does not  mean that every 
citizen, no matter what his condition, must be treated  in the 

1  Ram Krishna Dalmia   v.   Justice S. R. Tendulkar  AIR 1958 SC  538 
2  State of Bombay  v.  F.N. Balsara AIR 1951 SC 318 
3  In the matter of: Syed Akhlaque Hussain Advocate  PLD 1965 Lah. 147, 
Naseem Mahmood  v.  Principal, King Edward Medical College Lahore PLD 
1965 Lah.  272,   Zain Noorani   v.  Secretary National Assembly of Pakistan 
PLD 1957  Kar.  1,  The Progress of Pakistan Co. Ltd.  v.  Registrar Joint Stock 
Companies  PLD 1958  Lah.  887 
4  Lachhman Dass   v.   State of Punjab  AIR  1963  SC 222,  Board of Trustees 
Ayurvedic and Unani Tibia College  v.   State of Delhi   AIR 1962 SC 458 
5 Azad Government   v.  Muhammad Younis Tahir 1994 SCR  341 
6 Muhammad Akbar   v.   The State  PLD 1964 Lah.  627 
7 Malik Muhammad Usman  v.  The State  PLD 1965 Lah. 229 
8 F.B.  Ali   v.    State  PLD 1975 SC 506 
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same manner. The phrase “equal protection of the laws” 
means that no person or class of persons shall be denied the 
same protection of laws which is enjoyed  by other persons 
or other class of persons in like circumstances in respect of 
their life, liberty, property or pursuits of happiness. This 
only means that persons, similarly situated or in similar 
circumstances, will be treated in the same manner. Besides 
this, all law implies  classification  for when it applies to a 
set of circumstances, it creates  thereby a class and equal 
protection means that this classification  should be 
reasonable.  To justify the validity of the classification,  it 
must be shown that it is based on reasonable distinctions or 
that it is on reasonable basis and rests on a real or 
substantial difference or  distinction. Thus different laws 
can validly be made for different sexes, for persons in 
different age groups, e.g. minor or very old people; 
different taxes may be levied from different classes of 
persons on the basis of their ability to pay. Similarly, 
compensation for properties  acquired may be paid at 
different rates to different categories of owners.  Such 
differentiation may also be made on the basis of 
occupations or privileges or the  special needs of a 
particular locality or a particular community. Indeed, the 
bulk of the special laws made to meet special situations 
come within this category. Thus, in the field of criminal 
justice, a classification may  well be made on the basis of 
the heinousness of the crime committed  or the necessity of 
preventing  certain anti-social effects of a particular crime. 
Changes in procedure may equally well be effected on the 
ground of the security of the State, maintenance of public 
order, removal or corruption from amongst public servants 
or for meeting an emergency.   ---------- -------------

--------   -----------   ----------- 

“Where, however, the law itself makes no classification but 
leaves the selection to an outside agency or an 



The Azad Jammu & Kashmir Interim Constitution, 1974 
 

423 

administrative body without laying down any  guidelines, 
thus enabling the body or authority to pick and choose, a 
legitimate complaint may be made on the ground that the 
law itself permits discriminatory application……….” 

 “The principle is well recognized that a State may classify 
persons and objects for the purpose of legislation and make 
laws applicable only to persons or objects within a class.  In 
fact almost all legislation involves some kind of 
classification whereby some people acquire rights or suffer 
disabilities which others do not.  What, however, is 
prohibited under this principle is legislation favouring some 
within a class and unduly burdening the others.  Legislation 
affecting alike all persons similarly situated is not 
prohibited.  The mere fact that legislation is made to apply 
only to a certain group of persons and not to others does not 
invalidate the legislation if it is so made that all persons 
subject to its terms are treated alike under similar 
circumstances.  This is considered to be permissible 
classification.”   

An extraordinary nature of licensing system even if it appears 
amounting to prohibition, cannot be attacked on the ground that it 
violates equal protection of laws.1  Absolute equality in every 
respect is a physical impossibility.  The right to equality does not 
forbid the Government to adapt different systems of licensing for 
different kinds of contracts.2 Where a law gives no indication by 
which of the three tribunals, a particular offence or class of 
offences is to be tried, the law will be violative of equality clause.3 
clause.3 Where an uncontrolled discretion is given to the executive 
executive whether a particular person should be tried by the special 
law or general law, it is violative of the granting of equal 

1 Messrs East and West Steamship Company   v.  Pakistan, through Secretary 
Ministry of Commerce Karachi  PLD 1958 SC 41 
2  Mst. Nazir Begum  v.  Province of West Pakistan  PLD 1966 Lah. 195 
3  Waris Meah   v.   The State  PLD 1957 SC 157 
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protection of law.1  Where harsher procedure is applied as against 
the lenient, it will be discriminatory and violation of this right.2 
Political rights were included in the guarantee of equal protection 
of laws.3 Reasonable classification on territorial basis for bye-
elections to the same legislature body and communal electorates do 
not offend against this clause.4 A law passed with the object of 
preventing fraud may rightly draw a distinction between 
individuals and associations.5  A law may validly be enacted 
providing procedure for winding up of Banking companies 
different from other companies.6  The classification may be based 
on geographical or age factors or on the difference  in the nature of 
person, trade calling or occupation which is sought to be regulated 
by the legislation e.g. admission to educational institutions.7 

To  determine the constitutionality of a law on the 
touchstone of equality  clauses, duty of the Court is to examine the 
purpose and  policy of the  State which can be ascertained from an 
examination of its title, preamble and provisions.8 

Categorization of contractors  to enter into  agreements 
with C.D.A. for the execution of work  is  permissible.9  Laws may 
may validly be enacted regulating classification of  properties for 

1  Malik Muhammad Usman  v.  The State  PLD 1965 Lah. 229 
2 Kalipada Shaha   v.   The State  PLD 1959 SC 322 
3 Mst. Parveen Zohra   v.  Province of West Pakistan  PLD 1957 Lah. 1071 
4 Zain Noorani  v.  Secretary National Assembly Pakistan  PLD 1957 Kar.1, 
Mst. Parveen Zohra   v.  Province of West Pakistan  PLD 1957 Lah. 1071 
5 Progress  of Pakistan Co. Ltd.  v.  Registrar Joint Stock Companies Karachi 
PLD 1958 Lah.887 
6 Joseph Kuruvilla   v.   Reserve Bank of India   AIR 1962 SC 1371 
7 R. Chitralekha   v.  State  of Mysore  AIR  1964 SC  1823,  M/s. Hathising 
Manufacturing Co. Ltd. Ahmedabad   v.   Union of India   AIR 1960 SC  923, 
Malik Muhammad Usman  v.  The State  PLD 1965 Lah.  229,  Naseem 
Mehmood   v.  Principal King Edward Medical College Lahore PLD 1965 Lah. 
272 
8 Azad Government   v.  Muhammad Younis Tahir 1994 SCR  341 
9 Nazir Hussain Hashmi  v.  Capital Development Authority Islamabad PLD 
1976  Lah. 1115 
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the purpose  of tax.,1 for commercial, industrial  and residential 
purposes,2  for trial of offences by tribunals etc.,3 classifying  
between State and individuals by giving special protection to the 
Government.4  A classification may be reasonable even  though a 
single individual  or subject  is treated as a class  by himself  or 
itself, if there are some special reasons or circumstances applicable 
to  him  or it alone which are not applicable to others.5 The 
protection against prosecution without previous sanction of 
Government conferred  on public servants, is discriminatory  and a 
clog on  the dispensation of justice.6  Additional excise duty  and 
sales tax  charged on the petitioner’s product “Billet”,  while the 
similar product known as “Ingot”  and used for the same purpose 
was left out, although both these items were taxed or exempted in 
part, it was held that treatment was unreasonable and arbitrary and 
violative of equal protection of law.7  

Where plots of some applicants were commercialized  as 
against the others who were similarly placed,  it was held as 
violative of this right.8  Where different syllabus and different 
examinations were prescribed for regular and  private students, 
while the degree to be conferred on both categories was the same, 
it was held violation of this Article.9 Reservations of seats for 
female students in college is not unreasonable or contrary to this 
right.10 Similarly provision not to promote Diploma Engineers to 

1 Golden Industries Ltd.   v.  Province of Sind  PLD 1983 Kar. 76 
2 Wazir Ali  v.  Government of Sind PLD 1977 Kar. 742 
3 Muhammad Mukhtar Rana v. Special Tribunal Punjab Lahore  PLD 1977  Lah. 
524 
4 Nagpur Improvement Trust  v.  Vithal Rao  AIR 1973 SC 689,  Om Prakash 
v. State of U.P.  AIR 1974 SC 1202
5 S.P. Mittal   v.  Union of India  AIR 1983 SC 1 
6 Ataur Rehman  v.  The State PLD 1967 SC  23 
7 Ittefaq Foundry  v.  Federation of Pakistan  PLD  1990  Lah.  121 
8 Syed Ali Shah  v.  Government of Pakistan  1994 CLC 369 
9 Rai Mazhar Iqbal  v.  University of Punjab Lahore 1992 CLC 1158 
10 Ehsanul Haque   v.   Federation of Pakistan  PLD 1976 Lah. 501 
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Grade 18 which applies to all persons similarly placed is not 
against this right.1  

But when the administrative authority was authorised to 
discriminate between the civil servants of the same class in the 
matter of promotion it was held  contrary to this right.2 Similarly 
grant of privilege or benefit to one class of civil servants retired on 
particular date and withholding for others not retired on that date is 
against this right.3 

Grouping or  classification of convicts when all of them 
were treated alike without any discretion of pick and choose 
among them, is not against this right.4 Equality before law 
guaranteed by Article 25 does not mean equality of operation of 
legislation upon all the citizens.5   

Preference given to a certain class of students in the matter 
of Postgraduate  Medical Course at the entrance examination in 
Jammu and Kashmir Medical College was held ultra vires of this 
right for having no reasonable nexus between the classification 
made and  object sought to be achieved.6 Legislature  has  wide 
field of choice in classifying the subject of its law and a 
corporation or a group of persons can be taken to be a class by 
itself for the purpose of regulation.7 The law may be  constitutional 
constitutional even though it relates to a single individual if, on 
account of some special  circumstances or reasons applicable  to 

1 Maqbool Ahmed   v.   Federation  of  Pakistan  1987 PLC (CS) 827 
2 Saeed-ud-Din   v.   Secretary Govt. of N.W.F.P. Finance Department  1990 
CLC 8 
3 I.A. Sharwani   v.  Government of Pakistan  1991 SCMR  1041 
4 Lt. General (Rtd.) K. M.Azhar Khan  v. Superintendent Kot Lakhpat Jail Lahore 
PLD 1977 Lah. 629 
5 Inamur Rehman  v.  Federation of Pakistan  1992 SCMR  563 
6 Dr. Riaz Ahmed   v.  Competent Authority AIR 1994 J&K  51 
7 Charanjit Lal   v.  Union of India  AIR 1951 SC 41 
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him and not to others.1 Criteria for admission cannot be changed 
after advertisement is issued.2 
 All litigants including the State require the same  treatment  
and there is no warrant for according a step-motherly   treatment  
when State is applicant praying for condonation of delay.3 
However, State  can discriminate in its own favour and it will not  
offend right of equality.4 State  can create monopoly in its own 
favour in any particular trade or business,  and it will not offend 
right to equality.5   

 Presumption of constitutionality is always attached to 
statutes unless  the classification made by the legislature on the 
face of it is arbitrary.6  In such a case presumption of 
constitutionality is of no avail and the Court is bound to declare the 
statute as violative of equal protection  guarantee.7 The allegation 
of violation  of the guarantee must be specified and unambiguous. 
If any state of facts  can be reasonably conceived to restrain the 
classification, the existence of that state of facts, at the time law 
was enacted, must be assured.8 The presumption is based on the 
assumption that legislature  understands and correctly  appreciates 
the needs of its own people and, therefore, burden of showing that 
the classification is arbitrary and not based on rational basis is  
upon the person who impeaches the law as violation of this right.  

1 Ram Krishna Dalmia   v.  Justice S.R. Tendulkar  AIR 1958 SC  538,  Lalit 
Narayan  v.  State of Bihar  AIR 1988 SC 1136 
2 Rajkumar  Pandita  v.  State of Jammu and Kashmir   AIR 1989 J&K 37 
3 Collector Land Acquisition Anantnag v. Mst. Katiji and others  AIR 1987 SC  
1353 
4 Baburao Shantaram More   v.   Bombay Housing Board  AIR 1954 SC 153,  
Meet Singh  v.  State of Punjab  AIR 1980 SC 1144,   Nav Rattanmal  v.  State 
of Rajasthan   AIR 1961 SC 1704,  Jain Exports Pvt. Ltd.   v.  Union of India 
AIR  1991 SC  1721,  Hindustan Paper Corporation Ltd.   v.  Government of 
Kerala  AIR  1986 SC 1541 
5 Saghir Ahmed   v.  State of U.P. AIR 1954 SC  728 
6 Smt. Manika Gandhi   v.  Union of India  AIR 1978 SC  597 
7 (1953) SCR 404 
8 East India Tobsacco Co. Ltd.   v.  State of A.P.  AIR  1962  SC  1733 
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4. PROTECTION OF WOMEN AND CHILDREN

This Right prohibits discrimination of every kind and 
ensures the equality of all State Subjects before law. The only 
exception is women and children. Special law can be made for 
these weaker and vulnerable sections of society, be it unequal vis-
à-vis others, provided it is for protection of women and children. 
Such law operates as a protective measure for and not against 
women and children. Classification based on intelligible and 
reasonable standards is permissible within the parameter of this 
Article on the ground of sex and sex alone.1  

Reservation of minimum seats for women in co-educational 
institutions is permissible2, different retirement ages for women 
performing exactly the same duties as men is violative of this 
Article.3   Assistance to women to protect their rights is not 
violative of this Article.4 Special provisions for bail and 
maintenance for women and children is within the spirit of this 
Article.5   

Similarly the licensing system6, or exempting some houses 
from the operation of Rent Control Law7, are not violative of this 
Article.   

1 Shrin  Munir   v.   Government  of  Punjab through Secretary Health Lahore  
PLD 1990 SC 295   
2 Ehsanul Haque   v.   Federation of  Pakistan  PLD 1976 Lah. 501 
3 Sherin Dokhth   v.   Pakistan International Airlines Corporation  etc.  NLR 
1995 TD (Service) 284.    
4 Mst. Fazal Jan   v.   Roshan Din   & others   PLD 1992 SC 811,  Ziaullah Khan   
v. Government of Punjab  PLD 1989 Lah. 554.
5 Yusuf Abdul Aziz  v.  State of Bombay and another AIR 1954 SC 321,  
Thamsi Goundan    v.   Kanni Ammal  AIR 1952 Mad 529.  
6 Mst. Nazir Begum  v.   Province of  West Pakistan  PLD 1966 (W.P.)  Lah. 
195. 
7 Raman Das   v.   State of Utter Pardesh  AIR 1952 All. 703. 
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[Right No. 16] 

Non-discrimination in respect of access to public 
places.- 1[(1)] In respect of access to places of public 
entertainment or resort, not intended for religious 
purposes only,  there shall be no discrimination 
against any State Subject  on the ground only of race, 
religion, caste, sex or place of birth, but nothing 
herein shall be deemed to prevent the making of any 
special provision for women. 
2[(2) Nothing in sub-article (1) shall prevent the 
State from making any special provision for 
women and children.] 

Synopsis 
1. Reservation of seats in educational institutions  and

services

COMMENTS 

This Right corresponds to Article 26 of Pakistan and 
Article 15 of Indian Constitutions. It is a reproduction of section 
25-B.4.16 of the Azad Jammu and Kashmir Government Act, 
1970.  

Difference between corresponding Indian and our provision 
is that former ordains that “no citizen shall be subject to any 

1 Substituted and re-numbered by the Interim Constitution (Thirteenth 
Amendment) Act, 2018. 
2 Added  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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disability, liability, restriction or condition with regard to access to 
shops, public restaurants, hotels and places of public entertainment 
or the use of  water tanks, bathing ghats, roads and places of public 
resort, maintained wholly or partially out of State funds  or 
dedicated to the use of general public on the ground only of 
religion,  race, caste, sex, place of birth or any of them.” While, 
our provision prohibits “discrimination on the ground only of race, 
religion, caste, sex or place of birth in respect of access to places of 
public entertainment or resort not intended for religious purpose 
only.” Similar is Article 26 of Pakistan Constitution. 
 There is a difference in the words of exception attached to 
this right under our and Pakistan Constitutions. Under our 
Constitution, “special provision can be made for women” while 
under latter for “women and children.” However, under Indian 
Constitution special provision can be made for the advancement of 
any socially and educationally backward classes of citizens or for 
the scheduled castes and the scheduled tribes.”  

 India being a country of diverse cultures, religions, tribes 
etc. spread over remotest and inaccessible corners of the area, 
endures to carry them all with. The exception provided in regard to 
this right under Indian Constitution, if not acted upon reasonably, 
may defeat or nullify the rule of equality visualized by this right. 
Hindu religion as a matter of faith believes in caste system, while  
Christens,  Jens and Muslims do not believe in it. Test of caste, 
therefore, does not apply to them, and if exceptions are ruthlessly 
provided and accepted, nothing may be left for Non-Hindus. 
 Only the State Subject has the right to all places of public 
entertainment and resorts, not others. This right extends to all 
places irrespective of the fact, whether they belong to the 
Government or a local authority or  managed by a private 
individual, provided these are  not intended for religious purposes. 
Refusal to admit to any such place on any of the grounds 
mentioned in Article 4(4)(16) is a violation of this right, which can 
be enforced against the person or authority so refusing.  
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This does not mean that refusal or regulation of admission 
on other grounds also cannot be made e.g. persons suffering from 
an infection or contagious disease  or drunk, may not be allowed 
entry. Separate visiting hours may be fixed for women and men or 
men or women with or without children.  It is not necessary that 
special provision may be in favour of women or children only.1 
Places of public entertainment and resort may include Hotels, 
Parks, Rest Houses or Guesthouses, Cinemas or Clubs etc.  If any 
such of them is exclusively meant for a particular gender, it may 
not be let open for the other gender  and  there is no discrimination 
in such like classification.  

Direction of the Government not to provide 
accommodation  to the political leaders  who are disqualified to 
hold political offices by the Tribunal was held ultra vires  the 
Constitution  being  discriminatory. It was held that it is strange 
that even persons convicted of offences  of moral turpitude  could 
stay in the Government Rest Houses, but not the disqualified 
politicians.2  

Discrimination means, difference in treatment by making 
an adverse distinction or treating in a manner which is adverse, 
unequal and unfavourable against similarly placed persons. If the 
basis of a statute is discrimination on one or more grounds 
specified in the clause, then the Act will be declared ultra vires  the 
Constitution, but if the true basis of the  statute is something 
different, but one of the effects of the Act smacks discrimination, it 
will not be unconstitutional. It is the grounds specified in the 
clause “only” which are prohibited, and those should not be the 
sole consideration for discriminatory treatment.  

1 Yousaf Abdul Aziz   v.  State of Bombay   AIR 1954 SC 321,  Anjali Roy  v. 
State of West Bengal  AIR 1952 Cal.822 
2 Syed Sharif Hussain Bukhari  v.  Azad Government  PLD  1983  AJK 10 
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1. RESERVATION OF SEATS IN EDUCATIONAL
INSTITUTIONS  AND  SERVICES

Reservation of seats in Medical and Engineering Colleges
based on communal allocation is ultra vires the Constitution.1 But 
reservation can be made for women . Reservation of seats on the 
basis of domicile, residence or region-wise is in vogue under 
government rules, although exception to it is to the extent of 
women only .. However,  reservation should not exceed the outer 
limit of 50  or 70 % of the total seats and remaining 50 or 30 % be 
made available for admission on open merit so that the reserved 
limit is not detrimental to the large interest of the society.2  
Reservation of seats for children and grandchildren of freedom 
fighters  who  are  bona fide  residents  of  the  Madhya Pradesh 
was held valid in the case reported as Ku. Madhu Mittal   v.   State 
of Madhya Pradesh and others.3 Policy of nominating the women 
to the Managing Committee of the Cooperative Society is not 
unconstitutional as the  Constitution   permits to make   provision 
for   women.4 Article 15(3) (corresponds to this right) is wide 
enough to  cover entire range of State activities including 
employment under State for women.5 This provision is a measure 
of social justice and specially enacted to protect the women and 
children and brooding presence of constitutional empathy for the 
weaker sections, like women.6 If there is no legislation covering 

1 State of Madras   v.  Sm. Champakam  Dorairajan  AIR 1951 SC 226,  B. 
Venkataramana   v.  State of Madras  AIR 1951 SC  229 
2 Dr. Pradeep Jain   v.  Union of India AIR 1984 SC 1420, Nidamarti 
Maheshkumar   v.   State of Maharashtra  AIR 1986 SC 1362,  Deepak Sibal   v.  
Punjab  University  AIR 1989 SC 903, Brijraj Singh  v.  Principal Tatya Tope 
State Physical Education College Shivpuri  AIR 1993 M.P.243, State of Utter 
Pradesh and others   v.   Pradip Tandon  and others  AIR 1975 SC 563, 
Nookavarapu   v.  The Kakatiya Medical College  AIR 1972 A.P. 83 
3 Ku. Madhu Mittal   v.   State of Madhya Pradesh and others  AIR 1984 M.P. 
59 
4 Toguru Sudhakar  Reddy   v.  Government of  A.P.  AIR 1992  A.P. 19 
5 Government of Andhra Pradesh   v.  P.B. Vijaykumar  AIR 1995  SC 1648 
6 Capt. Ramesh Chander  v.  Veena Kaushal  AIR 1978 SC 1807 



The Azad Jammu & Kashmir Interim Constitution, 1974 433 

the field of selection of candidates for admission to professional 
colleges, then the Government will undoubtedly  be competent to 
pass executive order in this regard,1  for the reason that the 
executive  power of the State extends to make rules and adapt 
suitable policy for the purpose, hence reservation of seats in the 
educational institutions in matters of admission by executive order 
is not unconstitutional.2 Similarly  reservation of seats for the Hilly 
areas is equally constitutional. 3 

Government  of Azad Jammu and Kashmir has regulated 
the policy  of  nomination  for  admission  to  the  professional 
colleges  in  Pakistan   through   Government   Notification No. 
Admin/H-6(51)/Sec.1st/86 dated 2.4.1986. As nomination is within 
the competence of the Government, hence the Government order is 
equivalent to the law in the field.4  

Under  a  policy the district wise quota is allocated. The 
quota reserved on the basis of gender  is declared unconstitutional 
in case titled Rashid Ilyas  v. Sadia Ahmed.5  The Supreme Court 
of India in the case of Minor P. Rajendran  v.  State of Madras,6  
has held that district wise allocation of seats is violative of Article 
14 of the Constitution.  Similar was held in  a  case titled V. Shyla 
Nair  v.  State of M.P.7 

Quota in its every form and manifestation militates against 
the merit which is hall mark of good governance. The days are 
gone when everybody did not have access to education due to 
geographical distances, lack of schools, colleges or universities. 
Meritorious students get scholarships on competitive basis hence 
the reasons for reservations on quota have vanished. The system 

1 State of M.P.   v.    Kumari Nivedita Jain   AIR 1981 SC  2045 
2 Asis Maity   v.  State of West Bengal  AIR 1995 Cal.  38 
3 Subjeet Pal   v.  State of U.P.  AIR  1996 Allahabad  214 
4 Rashid Ilyas   v.  Sadia Ahmed  PLJ  2000  SC  AJK  458 
5 Ibid 
6 Minor P. Rajendran  v.  State of Madras  AIR 1968 SC  1012 
7 V. Shyla Nair  v.  State of M.P.  AIR  1996  M.P. 91 
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requires to be re-visited to encourage merit and transparency and 
judiciary need to keep an eye on it.   

[Right No. 17] 
1[17. Safeguard against discrimination in 
services.- No State Subject otherwise qualified for 
appointment in the service of Azad Jammu and 
Kashmir shall be discriminated against in respect of 
any such appointment on the ground only of race, 
religion, caste, residence, sex or place of birth: 

Provided that in the interest of the said 
service, specified posts or services may be 
reserved for members of either sex if such posts or 
services entail the performance of duties and 
functions which cannot be adequately performed by 
members of the other sex: 

Provided further that under-representation 
of any class or area in the service of State may 
be redressed in such manner as may be determined 
by an Act of Assembly.] 

[Original text of the amended article] 
 [Safeguard against discrimination in services.- No State 
Subject otherwise qualified for appointment in the services of 
Azad Jammu and Kashmir shall be discriminated against in 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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respect of any such appointment on the ground only of race, 
religion, caste or sex: 

Provided that, in the interest of the said service, 
specified posts or services may be reserved for members of 
either sex.] 

Synopsis 
1. 
2. 

Service  Laws 
Critical Analysis 

COMMENTS 

This right corresponds to Articles 27 of the Pakistan and 
16  of  the  Indian  Constitutions.  It  found  place  in Section 25-
B.4.17 of the Azad Jammu and Kashmir Government Act, 1970.   

The distinction between our Constitution and the 
Constitution of Pakistan is that in Article 27 of the Pakistan 
Constitution a provision was made for reserving the posts for 
persons belonging to a class or area for a period not exceeding 25 
years to secure the representation of that class or area, as the case 
may be, in the service of Pakistan. Clause (2) of Article 27 of the 
Constitution of Pakistan also qualifies this right that the 
appropriate Government may provide a condition as to the 
residence in a province for a period not exceeding 3 years  prior to 
appointment. Another provision, which is identical to our 
Constitution, is reservation of seats for either sex in the interest of 
said service.  

The spirit of the corresponding Indian provision i.e. Article 
16, is also the same as that of the Pakistan Constitution with 
certain riders   that State can make law making reservation for 
appointments and promotions with consequential seniority, to any 
class or classes of posts in the service under the State, in favour of 
scheduled castes and scheduled tribes. Another rider on this right 
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under Indian Constitution is that the operation of any law shall not 
affect this right if it provides that the incumbent of an office be a 
person  professing a particular religion or belonging to a particular 
denomination. 

This right provides safeguard against discrimination in the 
appointment to the service of the State. If a State-Subject is 
qualified or holds the requisite qualification for appointment to the 
service, he cannot be refused appointment because he belongs to a 
particular race, religion, caste, sex or place of birth. However, 
whole of the posts of any service may be reserved for members of 
either sex i.e. for either men or women.  The spirit  of this 
reservation is that the service entails the performance of duties and 
functions, which cannot be adequately  performed  by  the 
members of other sex. 

This right is an incident of general concept of equality 
enshrined by the earlier clauses. Thus, like other clauses, 
reasonable classification is also permissible under this clause, as 
the equality guaranteed under this right means an equality between 
the members of the same class of employees.1 Same norms and 
principle of the Constitution would be applicable while construing 
this clause. The principle of reasonable classification in the matter 
of appointment or promotion would be attracted, provided it is 
made with reference  to the object to be achieved.2 Classification 
can reasonably be  made between direct recruits and promotees in 
the matter of further promotion, but once two different services or 
cadres are integrated into one, any subsequent discrimination 
amongst the two would be violative of this right.3 Similarly 

1 Azad Government   v.  Muhammad Younis Tahir 1994 SCR  341,  C.A. 
Rajendran   v.  Union of  India  AIR 1968 SC 507, State  of Mysore   v.  P. 
Narasinga Rao  AIR 1968 SC 349 
2 Union of India  v.  Dr. S. B. Kohli  AIR 1973 SC 811 
3 Mervyn  v. Collector of Customs, 1966 (3) SCR 600), State of Punjab v. Jaginder  
1963(2) SCR 169 
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classification of the employees can be made for the purpose of 
promotion.1 

The appointment visualized by this clause is 
comprehensive enough to include matters relating to the 
appointments, terms and conditions of service and age of 
superannuation. The matters relating to employment must include 
all matters in relation to employment both prior, and subsequent, to 
the employment, which are incidental to the employment and form 
part of the terms and conditions of such employment. The entire 
process of appointment forms an integral whole  and it cannot be 
taken in parts so as to exclude the exercise of the process of 
selection leading to appointment.2 

The question of admission to educational institutions has no 
nexus with this right.3 Similarly policy of the Government making 
appointments against land grants would amount to sale of public 
office or property and would be violative of  this  right and such 
policy is not conducive to  public  interest.4  

A classification giving an arbitrary power to the authority 
to select any suitable person to any cadre, without providing any 
guidelines, would be unconstitutional and ultra vires the right.5  

1. SERVICE  LAWS

The equality guaranteed by this right is not absolute. Under
Article 49 of the Constitution, the appointment and terms and 
conditions of persons in the service of Azad Jammu and Kashmir 

1 Govind Dattatray  v.  Chief Controller of Imports and Exports  AIR 1967 SC 
839 
2 General Manager Southern Railway v. Rangachari AIR 1962 SC 36, AIR 1987 
Andrapradsh 230 
3 Government of Punjab   v.  Naila Begum  PLD 1987 Lah. 336 
4 Munawar  Khan   v.  Niaz Muhammad  1993 SCMR 1287 
5 State of Mysore   v.  S.R. Jayaram  AIR 1968 SC 346 
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may be regulated by law. The Azad Jammu and Kashmir Council 
and Azad Jammu and Kashmir Government are competent  to 
regulate the services under their control by law, and rules. It is 
open to the State to frame the necessary rules prescribing the 
requisite classifications and to lay down such prerequisite 
conditions for appointment as would be conducive to the 
maintenance of proper discipline. The equality of opportunity is an 
opportunity only and does not mean abolition of qualification or 
standard. The State is entitled to make an appointment in 
accordance with its desire to get the best service that can be 
obtained. It can lay down prerequisite qualifications for 
appointment to any post.1  

The judiciary in Azad Jammu and Kashmir is very strict on 
the point that no appointment can be made against any post in the 
service of the State, unless rules for that post are enforced.2  

What this right guarantees is an equality of opportunity and 
not any right to be appointed to the post for which a State-Subject 
applies. One may not be appointed to a post even if he passes the 
requisite test, if the Government is of the opinion that the person is 
not fit to be appointed for any reasonable cause.3 The Government 
is not obliged to appoint candidate even if he has secured the first 
position in a competitive test, for any valid reason, but if the choice 
of a candidate with less marks is made on  irrelevant and 
extraneous circumstances, it will be a violation of this right.4 An 
appointment made on the ground that appointee is a political 
sufferer,5 or excluding a person from appointment because of his 
political views,6 or for being a member of a political organization 

1 N. Rudraradhya   v.   State of Mysore   AIR1961 Mys. 247,  Banarsidas    v. 
State of  Uttar  Pradesh   AIR 1956 SC 520 
2 Syed Sajid Hussain   v.   Ch. Muhammad Latif  1992 SCMR  468 
3 K. Sadanandan  v.  State of Kerala AIR 1963 Kerala 59 
4 The High Court of Calcutta  v.  Amal Kumar Roy  AIR 1962 SC 1704 
5 Sukhnandan Thakur  v.  State of Bihar  AIR 1957 Patna 617 
6 State of Madhya Pradesh   v   Ramashanker Raghuvanshi  AIR 1983 SC 374 
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which has been banned,  is without jurisdiction. However, 
knowledge of a language in the case of State service has been 
declared a valid qualification for appointment.1 Once the 
qualifications have been advertised, those cannot be relaxed in any 
particular case without afresh advertisement or change of statutory 
rules.2 But Government can reserve to itself the power to relax 
qualification in suitable cases.3  

 The appointing authority is free to lay down such 
conditions of service as would be conducive to proper discipline 
amongst the Government servants.4 But, if the conditions or 
qualifications so prescribed, have no nexus with  the  interest of 
public service, the same will be ultra vires the right.5 

 The equality of opportunity can be between the persons, 
who are either seeking the same employment or have obtained the 
same employment. Similarly, equality in matters of promotions 
must mean equality between the same class of employees and not 
equality between members of separate and independent classes.6 
The equality of opportunity in the matter of appointment and 
promotion is intended to advance justice by avoiding the 
discrimination.  It is attracted only when equals are treated as 
unequal or where unequal are treated as equal.7 

 It has been now recognized as a concept of equality that 
equal pay shall be paid for equal work for similarly placed 

1 P. Raghunadha Rao   v.  State of Orissa  AIR 1955 Orissa 113 
2 1979(3) SCC 165. 
3 Ibid 
4 Banaras Das v. State of UP,  1956 SCR 356 
5 J. Pandurangarao  v. Andhra Pradesh Public Service Commission AIR 1963 
SC 268 
6All India Station Masters’ and Assistant Station Masters’ Association Delhi   v.  
General Manager Central Railway  AIR 1960 SC 384 
7 Muhammad Usman  v.  State of Andhra Pradesh  AIR 1971 SC 1801 
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employees of the State.1 No  distinction can  be  made  in  matter 
of  pay  scale  to  direct recruits and promotees.2 However, direct 
recruitees through PSC are senior to temporary appointees.3   

There can be a valid and reasonable classification of the 
employees for the purpose of appointment and promotion. The 
classification of employees on the basis of educational 
qualification, keeping in view the administrative need and 
efficiency in matter of promotion is reasonable and not violative of 
this right.4 Similarly classification made on merit and experience is 
is reasonable classification to promote efficiency in 
administration.5 

The Government of Azad Jammu and Kashmir and the 
Azad Jammu and Kashmir Council have enacted the service laws 
in the name of Civil Servants Act,  and rules regulating the terms 
and conditions of appointment in the service of Government and 
Council from time to time. The latest in the field adapted by the 
Azad Jammu and Kashmir Council is the Civil Servants Act of 
Pakistan, 1973, while the law enacted by the Azad Jammu and 
Kashmir Government, is Civil Servants Act, 1976. Besides it, rules 
for appointment and promotion for every post, cadre and service in 
every branch of service are enforced. The superior judiciary of 
Azad Jammu and Kashmir is stiff enough in enforcing the strict 
compliance with the rules and any appointment made in the 

1 Grih Kalyan Kendra  Workers’ Union   v.    Union of India  AIR 1991 SC 
1173, P.K. Ramachandra    v.  Union of  India  AIR 1984 SC 541 
2 Kamlakar   v.   Union of India  AIR 1999 SC 2300, Chandraprakash 
Madhavrao   v.   Union of India  AIR 1999 SC 59 
3 V. Sreenivasa Reddy   v.  Government of A.P.  AIR 1995 SC 586 
4 The State of Jammu and Kashmir   v.    Triloki Nath Khosa  AIR 1974 SC 1 
5 State of U.P.  v.  J.P. Chaurasia AIR 1989 SC 19, Randhir Singh  v. Union of 
India  AIR 1982 SC 879 
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absence of rules or contrary to the rules, is held without lawful 
authority.1 

2. CRITICAL ANALYSIS

Besides gender, an exception for quota is also created in the 
name of “under representation of any class or area” through 13th 
Amendment. Quota system based on any ground strictly speaking 
is also against the  spirit of Fundamental Right of Equality and is 
discriminatory in nature given the spirit of Right Nos. 15 and 17, 
as meritorious State Subjects belonging to a geographic unit stand 
deprived of the right to  service and professional colleges simply 
for the reason that a post or seat is reserved for another class or 
area although the candidate of that unit  may be far behind on 
merit. The only exception to the principle was to reserve a service 
for members of either sex, but addition of the reservation on 
regional grounds of under representation of any class and area are 
a negation of the above fundamental rights. 

[Right No. 18] 
Abolition of untouchability.-  Untouchability is 
abolished  and its practice in any form is forbidden 
and shall be declared by law to be an offence.  

COMMENTS 

The untouchability is not defined in our Constitution as 
well as in the Constitution of Pakistan. The provision comparable 
to this right finds place in Article 17 of the Constitution of India. 
The word untouchability is not defined in the Constitution of India 

1 Syed Sajid Hussain   v.  Ch.  Muhammad Latif    1992 SCMR 468 
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as well.  In the case of  Jai Singh   v.  Union of India,1  it is held 
that it is self-operating for anybody indulging  in any form of 
activities committing offences, which could be considered as 
untouchability,  would be liable to be punished.  A similarity is 
drawn between Article 17 of the Indian Constitution and 13th  
Amendment of the Constitution of United States, which  abolished 
slavery and empowered the Congress to enforce the abolition by 
appropriate means. If the abolition of slavery is deemed as 
comparable to this right, then it finds place in Article 11 of the 
Constitution of Pakistan, which provides that slavery is non-
existent,  forbidden  and no law shall permit or facilitate its 
introduction in any form.2  

 Untouchability is rampant in Hindu society where  the 
classification of the people on the basis of caste  and creed is 
practiced   as  a matter of faith.  It may not be so under the ethical 
aspect of the Hindu law, but it is in practice in length and breadth 
of India. 

 The Parliament of India has passed the Untouchability 
(Offences) Act, 1955, which is renamed in 1976 as Protection of 
Civil Rights Act.  The Rajasthan High Court in the case of  Surya 
Narayan Chaudhry v. State of Rajistan,3 disapproved in strong 
words the prevailing practice of purification of Harijans   alone   
before permitting them to enter into temple for worship by making 
them  wear a particular dress and sprinkling  Gangajal.  In the case 
of Shastri  Yagnapurushdasji   v.  Muldas Bhundardas,4 the 
Supreme Court of India  held that untouchability is founded  by 
superstition,  ignorance, complete misunderstanding of true 
teaching of  Hindu religion. Despite its abolition under law and 
precedents of the superior Courts, it is being practiced with 

1 Jai Singh   v.  Union of India   AIR 1993 Raj. 177 
2 Constitution of India Vol. I  by D.J. De. 
3 Surya Narayan Chaudhry v.   State of Rajistan AIR  1989  Raj.  99, 
4 Shastri  Yagnapurushdasji   v.  Muldas Bhundardas  AIR 1966 SC  1119 
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impunity  more   in breach.   More than 75 percent of the cases 
under the law are  ending in acquittal at all levels.  

Six new Rights are added in the list of Fundamental Rights 
through Constitution 13th (Amendment) Act 2018 as Articles 19 to 
24. It is a welcome addition similar in substance and nature as are
enshrined in the Constitution of Pakistan. The constitutional Courts 
did stretch these Rights from the existing rights by interpretation of 
different clauses, but specific inclusion of these Rights is a 
landmark achievement through 13th Amendment of Constitution. 

[Right No.19] 

1[19. Right to fair trial.- For the determination of his 
civil rights and obligations  or  in  any  criminal 
charge against him, a person shall be entitled to a fair 
trial and due process.] 

COMMENTS 

This Right applies in civil as well as in criminal matters 
equally and is available to every “person”, not to a State Subject 
alone. Fair trial is one which is conducted fairly by an impartial 
Judge, with procedural regularity and transparency ensuring rights 
of a person under law, procedure and common sense.  

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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[Right No. 20] 
1[20. Protection against double punishment and 
self- incrimination.- No person shall,- 

(i)   be prosecuted or punished for the same offence 
more than once; or 

(ii) when accused of an offence, be compelled to be a 
witness against himself.] 

COMMENTS 

This Right protects a person from being prosecuted and 
punished more than once and, from being compelled to be a 
witness against himself. Both the clauses are juristically expressed 
as “the rule of double jeopardy” and “rule of self-incrimination,” 
respectively. 

The rule against the double jeopardy did exist in procedural 
laws under sections 403, Code of Criminal Procedure, Article 15 of 
Qanoon-e-Shahadat and section 26 of General Clauses Act, but 
these did not have the constitutional sanction. Under the present 
right, a person is protected from “prosecution” as well as 
“punishment” more than once for the same offence. Similarly, the 
privilege against self-incrimination was a rule of procedure 
recognized by the Courts, but is now made a fundamental right that 
no person can be “compelled” to be a witness against himself when 
accused of an offence. The word “compelled” is conspicuous in the 
clause, which implies that if an accused waives this right and 
voluntarily makes a statement admitting or confessing his guilt, 
this right would not make such admission or confession violation 
of this right.  

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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[Right No.21] 
1[21.    Inviolability of dignity of man, etc.- 

(i) The  dignity  of  man  and,  subject  to  law,  the 
privacy of home, shall be inviolable. 

(ii) No person shall be subjected to torture for the 
purpose of extracting evidence.] 

COMMENTS 

 Two pertinent words are used in sub para (1) “dignity” and 
“inviolability”. Dignity means a state or quality of a person of 
being worth of honour and respect, to be valued and respected and 
to be treated ethically. Dignity is an inherent value and worth of a 
human being by birth, as distinguished from respect, which is 
earned through ones actions.  

The “inviolability” in context of dignity of a person means 
prohibition of any violation of the right of a person from being 
distrusted, infringed or desecrated, corrupted or assailed. Sub-para 
(2) of this paragraph is an extension of sub-article (11) of Article 
20 with the difference that the matter by implication allows 
voluntary admission or confession to be used as evidence against a 
person, but sub-article (2) of  this Article places an embargo on 
every authority from subjecting any person to torture for extracting 
evidence against himself or against any other person. The third 
degree treatment of accused person by the police is altogether 
eliminated by this right.   

 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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[Right No. 22] 
1[22.    Right to information.- Every State Subject shall 
have the right to have access to information in all 
matters of public importance subject to regulation 
and reasonable restrictions imposed by law.] 

COMMENTS 

To have the information is equal to acquiring a knowledge 
which is hallmark of humanity. Right to information is a recent 
development of jurisprudence after globalization. Its basic purpose 
is to empower the citizens i.e. States subjects to promote 
transparency and accountability in the working of all branches of 
the Government. Several States in the world have enacted special 
laws to enable the citizens to have right of access to information in 
all matters of public importance subject to reasonable restrictions 
imposed by the law. It is not inviolable right like dignity etc., but is 
subject to the law of the State. 

[Right No. 23] 
2[23.  Right to education.- The State shall provide free 
and compulsory education to all children of the age of 
five to sixteen years in such manner as may be determined 
by law.] 

COMMENTS 

Right to be educated is an obligation of a Muslim and the 
State has now taken upon itself to impart free and compulsory 
education to all children of the age of 5 to 16 years. It is generally 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
2 Added  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  



The Azad Jammu & Kashmir Interim Constitution, 1974 447 

called 16 years compulsory education in the civilized world. 
Several countries have enacted laws in the name of right to 
education making it obligatory for parents and states to impart 
education to children up to the age of 16 years and in some 
countries it is punishable, if violated.  

[Right No.24] 
1[24.   Preservation of language, script and 
culture.- Without prejudice to the national language 
of Azad Jammu and Kashmir as may be declared by the 
Government, any section of society having a distinct 
language, script or culture shall have the right to 
preserve and promote the same and subject to law, 
establish institutions for that purpose.] 

COMMENTS 

This Right ensures the preservation of mother language, 
script,  culture and to establish institutions for that purpose. But it 
cannot override the national language of the State. Cultural 
academies established in several provinces is an indication of the 
fact that State means preservation of language and script and 
promote diversity of culture. 

ARTICLE 5 
“President.- 2[(1) There shall be a President of Azad 
Jammu and Kashmir, who shall be elected by the 
members of the 3[Assembly] by the votes of majority 

1 Added  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
2 Substituted by (1st Amendment) Act, 1975.  
3 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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of the total membership of the 1[Assembly] in such 
manner as may be prescribed:  

Provided that, if no person secures such 
majority in the first poll, a second poll shall be held 
between the persons who secure the two highest 
numbers of votes in the first poll and the person who 
secures a majority of votes of the members present 
and voting shall be declared to have been elected as 
President:  

Provided further that, if the number of votes 
secured by two or more persons  securing the highest 
number of votes is equal, further poll shall be held 
between them until  one of them  secures a majority 
of votes of the members present and voting.]  
(2) The election to the office of President  shall be 
conducted under the control and supervision of the 
Chief Election Commissioner.  
(3) The election of the President under sub-article 
(2)  shall not be called in question in any Court or 
before any Tribunal or other authority.  
2[(3-A) The election to the office of President 
shall be held not earlier than sixty days and not later 
than thirty days before the expiration  of the term of 
the President in office or, if the  election cannot be 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
2 Inserted by (1st Amendment) Act, 1975.  
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held within that period because the Assembly is 
dissolved, within thirty days of the general election to 
the Assembly.] 
(4) No person shall be qualified for election as 
President unless,-  
(a) he is a Muslim; 
(b) he has attained the age of thirty-five years; 
(c) his name appears on the electoral  roll  prepared 

for election of the members of the Assembly; 
and  

(d) He is qualified to be elected as  member of the 
Assembly.   
(5) Subject to the provisions of the Constitution, 
the President shall hold office for a period of five 
years from the date on which he enters upon his 
office and shall, notwithstanding the expiration of his 
term, continue to hold office until his successor 
enters upon his office.  
(6) Before  he enters upon his office, the President 
shall make before the Chief Justice of 1[Azad Jammu 
and Kashmir] an Oath in the form set out in the First 
Schedule: 

Provided that this provision will not apply to a 
person acting as President:  

1 Substituted by ibid. 
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Provided further that the Oath made or deemed 
to have been made under the provisions of Azad 
Jammu and Kashmir Government Act, 1970, shall be 
deemed to have been made under the Constitution.  
(7) The President may resign his office by writing 
under his hand addressed to the Speaker of the 
Assembly.  1[….]  
2[(8) The President shall not be a member or a 
candidate for election as member of the Assembly 
and if a member of the Assembly is elected as 
President his seat in the Assembly shall become 
vacant on the day he enters upon his office.] 

Synopsis 

1. Electoral College
2. Qualification  and  disqualification
3. Time  of  Election  of  President
4. Presidential  election  cannot  be   challenged
5. Oath of President
6. Resignation of the President

1 Omitted by ibid.  
2 Substituted by (1st Amendment) Act, 1975 
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COMMENTS 

The provisions corresponding to this Article find place in 
Articles 41 to 44 of the Pakistan, and Articles 54 to 62  and 71 of 
the Indian Constitutions. Section 3 of the Azad Jammu and 
Kashmir Government Act, 1970  corresponded to this Article.  

Though the Azad State of Jammu and Kashmir  remained 
headed by a President throughout, but it was in 1970, when a 
Presidential  form of democracy was established for the first time, 
through an Act,  known as Azad Jammu and Kashmir Government 
Act, 1970.  The President as well as an Assembly for Azad Jammu 
and Kashmir was elected on the basis of adult franchise, by the 
people of Azad Jammu and Kashmir, under this Constitution. All 
the executive powers of the  Government vested in President. The 
system remained  in force till 1974, when Interim Constitution Act, 
1974  was introduced which switched the form of Government 
from Presidential   to Parliamentary with the Prime Minister, as the 
Chief Executive.  

As the Interim Constitution Act, 1974  was passed by the 
Assembly which was brought  into being under Act 1970, with 
President as Chief Executive and head of the State, an implied 
protection was given to the President  under proviso to sub-article 
(6)  of Article 5.    

The Interim Constitution Act, 1974 envisages a 
Parliamentary form of Government under which the Assembly is 
supreme. The President is the constitutional head of the State,  and 
is  a  symbol of unity of the State. He is entitled to the highest 
respect and esteem by all the functionaries of the State, but this 
respect and esteem will be forth-going if he conducts himself with 
utmost impartiality and neutrality and keeps himself entirely 
separate from the party politics and does not act or give the 
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impression of acting or siding with one faction or working against 
the others.1  

The spirit of the office of President in our Constitution is 
similar to the office of the President of India as far as the 
performance of the functionaries are concerned, but spirit of the 
office of the President of Pakistan  as it exists today, is altogether 
different in view of various major alterations, modifications, 
insertions, and substitutions made in the provisions of the 
Constitution of Pakistan, which were not there when the 
Constitution was enforced in 1973.  The President was  then bound 
to consult the Prime Minister and to act in accordance with his 
advice. He was then no better than that of monarch under the 
British system. However, after undergoing drastic and radical 
changes in favour of the President of Pakistan, where he is to act in 
his discretion  in relation to various important matters and his 
discretion is immune from judicial scrutiny, he is no longer a 
constitutional head on the pattern of  English monarch. 

1. ELECTORAL COLLEGE
Before 13th Amendment the President was elected by the

members of the joint sitting, which was defined as a Joint Sitting 
of the Assembly, Federal Minister in-charge of the Council 
Secretariat and elected members of the Council. The joint sitting is 
now substituted by Assembly. Manner and procedure for the 
conduct of the election is regulated by the rules called The Azad 
Jammu and Kashmir Presidential (Election) Rules, 1985. The 
election of the President has to be conducted under the control and 
supervision of the Chief Election Commissioner. President is 
elected by a simple majority of the Members of Assembly. If there 
are more than one candidates for the election, and  no  candidate 
secures the majority in the first or second poll, further poll shall be 
held between them until one of them secures the majority of the 

1 Muhammad Nawaz Sharif   v. President of Pakistan PLD 1993 SC 473 
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votes of members present and voting. There is no restriction for the 
re-election of the President for any number of consecutive terms.1 

2. QUALIFICATION  AND  DISQUALIFICATION

The person contesting election as President must be a
Muslim of 35 years of age, with his name appearing in the 
electoral roll and qualified to be elected as a member of the 
Assembly. As President, he cannot be a candidate for election as a 
member of Assembly, and if at the time of his election he is a 
member of  the  Assembly, his seat in the Assembly shall become 
vacant on the day he enters upon the office of President. 

A person cannot be disqualified to be a candidate for 
election of the President for the reason that he has earlier resigned 
from the office and seeks re-election from the same electoral 
college. It is held that if a person is not  otherwise  disqualified 
and  the  electoral  college  is  in existence, the re-election of a 
resigned President is not a violation of the Constitution. No 
distinction exists in the provision of the Constitution regulating 
holding of election to the office of the President, whether by way 
of general election to the office after the expiry of the term, or 
where casual vacancy in the office of the President has accrued due 
to resignation of the President.2  

The disqualification which stems out from clause (8) of 
Article 5 is that while President, he cannot be a candidate for any 
elective body in the State, but it does not disqualify a member of 
any elective body to be a candidate for election as the President, as 
he is to cease to hold the membership of that body, in case he 
stands elected to the office of President. 

1  Ghulam Muhammad Dar  vs.  Government of AJ&K   PLD 1974 AJ&K 15. 
2 Sahibzada Muhammad Ishaque Zafar  v.   Speaker Legislative Assembly 
AJ&K Muzaffarabad PLD 1996  AJK 12  
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Except for the office of President, there is no other 
provision in the Constitution  requiring the qualification of being 
Muslim for any office.  

3. TIME  OF  ELECTION  OF  PRESIDENT

The election to the office of President must be held not
earlier than sixty and not later than thirty days before the 
expiration of the term of his office. The term of his office is five 
years from the date on which he enters upon the office. However, 
he can continue to hold the office until his successor enters upon 
his office, notwithstanding the fact that, his term has expired. This 
eventuality can arise only when election  to  the  office of  the 
President cannot be held because the Assembly is dissolved, but it 
shall have to be held within thirty days of the general election to 
the Assembly; or  when the circumstances are beyond the control 
due to any natural calamity or catastrophe such as flood, 
earthquake etc, when electoral college cannot be summoned or 
majority of which has perished.  

4. PRESIDENTIAL ELECTION  CANNOT BE CHALLENGED

Once a President is elected, his election cannot be called in
question in any Court or before any Tribunal or other authority. 
However, the impunity is, prima facie, attached to the conduct of 
the proceedings of the election of President, not to his eligibility to 
be a President if he lacks any of the qualifications mentioned in 
sub-article (4) of Article 5 or he is subject to any of the 
disqualifications mentioned in sub-article (8) of Article 5, or if he 
is not qualified to be a member of the Assembly.  

 What this Article protects is the conduct and mode of the 
election conducted under the supervision of the Chief Election 
Commissioner. Procedure and method adopted in the conduct of 
election, irregularities, if any, committed therein, and with regards 
the fair count of the votes cast etc. were given protection. Since the 
qualification and disqualification are contained in the Act itself, 
any action violative to these express and specific constitutional 
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provisions, would be violative of the Constitution and the superior 
judiciary in exercise of its judicial review powers can 
unhesitatingly declare it to be so. The immunity is not provided to 
the pre-existing disqualification of a candidate.1 But the official 
acts performed by the President would be protected by the de facto 
doctrine, even if any irregularity or illegality is alleged or found in 
the assumption of the office of President.2  

Under Article 71 of the Constitution of India the Supreme 
Court is vested with the jurisdiction and power to inquire into and 
decide the doubts and disputes arising out of or in connection with 
the election of President and Vice-President. There is no such 
provision in the Pakistan or our constitution. 

5. OATH OF PRESIDENT

Sub-article (6) of Article 5 requires that before entering
upon office, the President shall make an oath before the Chief 
Justice of Azad Jammu and Kashmir in the words specified in first 
schedule of the Constitution. However, a person who performs 
functions of the President, such as the Speaker, when he acts as 
President under Article 8 of the Constitution, is not required to 
make Oath. 

At the time of commencement of the Constitution, the 
President elected under the Government Act, 1970 was in the seat, 
hence, a protection was given to him and  oath  taken by him 
under Act of 1970, was deemed to have been made under this Act. 

6. RESIGNATION OF THE PRESIDENT
The President may relinquish his office by resignation

before the term of five years. He has to tender the resignation to 

1 Ch. Sultan Mehmood   v. Chief Election Commissioner AJ&K  PLD 1991 AJK 
89. 
2 Abdul  Mujeeb Pirzada   v.  Federation of Islamic Republic of Pakistan PLD 
1990 Kar. 9,   Abrar Hassan   v.   Government  of  Pakistan PLD 1976 SC 315 
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the Speaker of the Assembly under his hand. However, the 
resignation would not debar him from seeking re-election.  

President is to perform certain legal duties with which he is 
vested under the Constitution and Rules of  Business and in 
performance of that legal duty he is a person   and his orders  are 
subject to  jurisdiction of the Court.1  

ARTICLE  6 
Removal of President.- (1) If one-third of the total 
number of members of the 2[Assembly] give a notice 
in writing to the Speaker  of the Assembly of their 
intention to move a resolution of no confidence 
against the President, the Speaker shall convene a 
meeting of the 3[Assembly]  not later than two weeks 
from the date of   receipt of the notice.  
(2) The President shall have the right to appear 
before the 4[Assembly] during the consideration of 
the resolution under sub-article (1)  and to make a 
statement if he so desires.  
(3) If the resolution under sub-article (1)  is passed 
by the 5[Assembly] by the votes of not less than two-
third of the total number of members of the 

1 Ghulam Muhammad Dar   v.  Government of Azad Jammu and Kashmir   PLD  
1974 AJ&K  15 
2 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
3 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
4 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
5 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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1[Assembly], the President shall forthwith cease to 
hold office. 

COMMENTS 

Articles corresponding to this Article of the Constitution 
find place in Article 47 of the Pakistan and 61 of  the Indian 
Constitutions. The difference is that under the Pakistan 
Constitution the President can be removed from office on the 
ground of physical or mental incapacity or impeached on a charge 
of violating the Constitution or gross misconduct, while under the 
Indian Constitution, the President can be impeached for violation 
of the Constitution. 

Under our Constitution, no such specific ground is laid 
down on which a President can be removed by way of vote of no 
confidence. It is thus escort free and an incumbent can be removed 
by a vote of no confidence in accordance with the provision of the 
Constitution on any ground by two-third of the total members of 
the joint sitting. Thus a President not liked  by the electoral college 
or not belonging to the party of which the electoral college is 
composed, or for any other reason, may be removed by way of 
vote of no confidence. The scope being wide, the President can be 
removed on any of the ground  i.e. physical or mantel incapacity, 
or where he violates the Constitution or is guilty of gross 
misconduct, etc.  

Sardar Sikandar Hayat Khan, who was President of Azad 
Jammu and Kashmir, elected by the Joint Sitting constituted after 
general election to the Assembly  in 1991, resigned  from  the 
office  of the President and sought  re-election from the same 
electoral  college in 1996 although tenure of his office was to 
expire later in the year.  He got himself elected, however, when the 

1 Ibid 



The Azad Jammu & Kashmir Interim Constitution, 1974 458 

elections were held  in July 1996,  his opponent political party 
swept the polls.  He was removed by way  of  vote  of  no 
confidence by the new house.  

The removal of President passes through three stages. 
Firstly the stage of a notice by one-third of the total members of 
the Assembly of their intention to move a resolution  of no 
confidence; secondly  the convening  of meeting of the Assembly 
within two weeks  of the receipt of notice by the Speaker,  and, 
thirdly,  right of the President to appear before the Assembly to 
make the statement, if he so desires.  

The notice for removal of the President must be given by  
one-third  of the total members of the Assembly. The notice need 
not be accompanied by the resolution of no confidence, neither 
does it require  to put forward the name of his successor, as is 
required in the case of motion of no confidence against the Prime 
Minister  under Article 18 of the Constitution.  It is also not 
required that notice should mention any ground for his removal. 
The Speaker  is bound to convene the meeting of the Assembly 
within two weeks from the date of receipt of the notice. However it 
is not necessary that it should be passed or rejected within any 
particular period  after the sitting is so convened.  

When the  motion of no confidence is under consideration 
of the Assembly, the President has a constitutional right to appear 
before the Joint Sitting and make a statement. He may not avail 
himself of and waive this right, as the words of the Constitution are 
‘if he so desires’.  But the right cannot be denied to him. 1 

If the resolution is passed by the votes of  not less than two-
third of the total members of the Assembly, the President shall 
forthwith  cease to hold  his office.  

1 Substituted by 13th Amendment of the Constitution, 2018. 
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ARTICLE 7 
President to act on advice, etc.- (1) 1[Subject to an 
express provision to the contrary in the Constitution,] 
in the performance of his functions, the President 
shall act on and in accordance with the advice of the 
Prime Minister and such advice shall be binding on 
him.  
(2) The question whether any, and if so what, 
advice was tendered to the President by the Prime 
Minister shall not be enquired into any Court. 

Synopsis 

1. When  advice  not  binding
2. Justiciability   of  advice

COMMENTS 

Provisions corresponding to this Article find place in 
Article 48 of the Pakistan and Article 74 of the Indian 
Constitutions.  Section 10 of the Azad Jammu and Kashmir 
Government Act, 1970 regulated this power. This provision also 
corresponds to section 35 of the Occupied Jammu and Kashmir 
Constitution.  

In Pakistan Article 48   has undergone a drastic  change 
after  1985.  The words ‘to act on and in accordance with the 
advice of the Prime Minister and such advice shall be binding on 

1 Substituted by (1st Amendment) Act, 1975. 
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him’ stand eliminated. These are instead substituted by the words 
“act in accordance with the advice of the Cabinet  or the Prime 
Minister.”  The President is also empowered  to require the Cabinet 
or Prime Minister, as the case may be, to reconsider  the advice. 
He can also act in his discretion in relation to the matters in respect 
of which he is empowered by the Constitution to do so, while  the 
binding nature of the advice under our Constitution  is reiterated 
thrice, i.e. “the President shall act on”,  “in accordance with”, 
and “shall be binding on him.” 

This Article envisages parliamentary supremacy in 
performance of executive functions of the State.  Though we have 
an elected President, but the system of Parliamentary executive 
reduces the President to a formal or Constitutional head of the 
executive, the real power being exercised by the Government 
consisting of Prime Minister and Ministers acting through Prime 
Minister who is Chief Executive.1  All powers that are vested by 
the Constitution in the President, have to be exercised on the 
advice of Prime Minister.2 The purpose behind it is that Prime 
Minister and Ministers are answerable and responsible before the 
legislature whereas President is not.  Hence a person who is 
answerable, must have a prevailing position.  Under our 
Constitution, the President has no discretion to reject the advice of 
the Prime Minister with respect to all the matters on which the 
executive authority of Government extends. 

A marked distinction exists  between the exercise of 
executive authority “in the name of President” and “by the 
President”. A Government notification, in exercise of powers 
vested in the Government, has to be issued in the name of 
President, irrespective of fact that order did not require approval or 
sanction of the President,  but where Constitution, law or a rule 
requires a function to be performed by the President,  the 

1 Article 12 of the Interim Constitution, 1974. 
2 Sardar Muhammad Ayub   Khan   v.   Secretary Services & General 
Administration Department  1999  SCR   235 
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notification in relation thereto could be issued only after the 
approval of the President, but based on the advice and 
recommendations of the Prime Minister. President is to perform his 
functions only when advice was tendered by the Prime Minister to 
him not otherwise.1 

The parliamentary attitude  demands that he must accept 
the advice, unless the advice is perverse, unconstitutional, illegal 
or  immoral for any justifiable reason.  In that case as well, he 
cannot do anything contrary to advice, but may require the Prime 
Minister to reconsider the advice in the light of observations. The 
parliamentary practice  and conventions do not permit the 
President to unreasonably or irrationally differ, so as to create 
cleavage  which  may  affect the continuous smooth functioning of 
the Government. The President would act on his personal 
satisfaction in the constitutional sense, on the basis of  material 
received and sent by the Prime Minister, which advice would 
constitute a base and direction  which would guide him to take that 
decision.2    

The President is bound to approve the summary submitted 
by  the Prime Minister for his approval. He cannot direct on his 
own initiative  any proposal without any advice being given by the 
Prime Minister in respect of any matter for which President’s 
approval is required. The proposal for any action which requires 
the approval of the President has to be initiated by the 
Government, and that is advice within the spirit of this Article and 
is binding upon the President.3  In the above referred case the 
President had ordered the appointment of a member of the Public 
Service Commission on the basis of Rule 11 of the Rules of 
Business 1985, under which the President is to  give approval for 
the appointment of the  Chairman and the Members of the Public 

1 Sardar Muhammad Ayub Khan  v.  Azad Government  1998 PLC CS  1416 
2 Muhammad Sharif   v.   Federation of Pakistan  PLD 1988 Lah.  725 
3 Sardar Muhammad Ayub   Khan  v.   Secretary Services & General 
Administration Department  1999  SCR   235 
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Service Commission. The Chief Secretary did not issue the order. 
A  writ for a direction was filed in the High Court. The petition 
was dismissed by the High Court holding that “direction of the 
President without advice,  approval without proposal or 
subsequent satisfaction  of the instruction or direction  of the 
President by the Prime Minister, is neither allowed  nor recognized 
by the Constitution, hence no authority of the Government is 
bound by such order or direction.”1 But inspite  of above power of 
the Prime Minister an order which requires  the approval of 
President cannot be issued without his approval.    

In President’s Reference No. 01 of 1978,2 where the 
appointment of the Chairman of Public Service Commission   was 
made without the approval of the President on the pretext  that 
executive authority of the State vests in the  Government under 
Article 12 of the Constitution, the order so issued was held as 
without lawful authority holding that inspite of the provisions of 
Article 7  and Article 12 of the Act,  rule 11 and schedule 3 of the 
Rules of Business, do not permit the executive  authority to by-
pass  the President and issue  orders of appointment  of the 
Chairman or Member of the Public Service Commission, although 
such cases are to be initiated by the executive containing specific 
recommendations of the Prime Minister.  A hypothetical 
proposition was raised before the Supreme Court that if the 
President refuses to  accord his approval inspite of the advice of 
the Prime Minister, what would happen? It was answered that this 
might create a constitutional impasse  and  probably will have to be 
resolved in ultra  constitutional manner or otherwise, but  mere 
presence of even this remote possibility does not authorise  to act 
contrary to law, if acted otherwise,  it would lead to anomalous 
results. Making reference to the different provisions of the 
Constitution it was held:-   

1 Sardar Muhammad Ayub Khan   v.   Azad Govt. through its Chief Secretary 
PLJ 1998 AJK  127 
2 President’s Reference No. 01 of 1978, PLD  1978 SC  AJ&K  37 
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“….. ……..  If  we accept  the argument of the learned 
counsel for the appellant then the promulgation of an 
Ordinance will be an independent power of the President 
but this would be inconsistent  with the Constitution Act. 
Item No. 12 mentions the appointment of Chief Justice and 
other Judges of the Supreme Court and item No. 13 carries 
reference to the appointment of Judges of the High Court. 
These are also not powers of the President because 
appointments have to be made on the advice of the Azad 
Jammu and Kashmir Council  as is provided in sections 42 
and 43  of the Constitution Act. Item No. 20 relates to 
appointment of Chief Election Commissioner about whom 
it is laid down in section 50 of the Constitution Act that he 
will be appointed on the choice of the Council.”  

In the case of Al-Jehad Trust     v.   Federation of Pakistan,1  it was 
held that appointment of a Judge is an executive action, hence the 
President has  to act in  accordance with the advice of the Cabinet 
or the Prime  Minister in the matter of appointment of Judges of 
the superior Courts.  

1. WHEN  ADVICE  NOT  BINDING
Sub-article (1) of Article 7, however, speaks of an

exception i.e. if there is an express provision in the Act directing 
President to act in a manner envisaged by that provision, then the 
mandatory nature of this Article shall not apply in the exercise of 
those powers, e.g. appointment of the Judges of Supreme Court 
and High Court under Articles 42 and 43 of the Act, appointment 
of Chief Election Commissioner, and Auditor General on the 
advice of the Council under Articles 50 and 50-A respectively, 
issuance of a Proclamation under Article 53 on the advice of the 
Chairman of the Council. 

The rule of binding nature of advice  is subject to the 
exception that if any other provision of the Constitution authorises, 

1 Al-Jehad Trust     v.   Federation of Pakistan  PLD   1997  SC  84 
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empowers or obliges  the President to act otherwise, he would not 
be bound to act on the advice of the Prime Minister. In that case 
the President is to act in accordance with that  provisions, e.g. 
appointment  of Judges of the Supreme Court or the High Court 
under Articles 42 and 43,  appointment of Chief Election 
Commissioner under Article 50,  appointment of Auditor General 
under Article 50-A and  issuance of a proclamation under Article 
53.  In the hereinbefore mentioned matters the  President is to act 
on the advice of the Council, not of the Prime Minister,  and the  
advice of the Council is binding  on the President in the similar 
manner  as of the  Prime Minister  in the matters  which relate to 
the executive authority of the Government. The advice of the 
Council is now vested in its Chairman in relation to appointment of 
Judges of superior judiciary and Chief Election Commissioner 
only. 

 The provisions of the Constitution leave no doubt that 
entire executive machinery in Azad Jammu and Kashmir is to 
function on the advice/direction of the Prime Minister, of course, 
according to the Constitution and law. Wherever the word 
‘President’ is used in relation to performance of his functions 
relating to the executive authority of the Government, the President 
is bound by the advice of the Prime Minister, and, wherever  the 
President is to function in relation to executive authority of the 
Council, that authority shall be exercised on the advice of the Azad 
Jammu and Kashmir Council, which is usually advice of the 
Chairman of the Council i.e. the Prime Minister of Pakistan under 
Rules of Business of Azad Jammu and Kashmir Council. The 
President does not have any power independent of advice of the 
executive authority, whether it is Government or the Council under 
the scheme of Constitution and law.1 

1 Reference No. 01 of 2010 titled President of Azad Jammu and Kashmir   v.  
Mr. Justice Muhammad  Riaz Akhtar Chaudhry, Chief Justice of Azad Jammu 
and Kashmir. 
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Though there is no provision in relation to the above 
matters like  Article 7(1),  that the advice of the Council, like that 
of Prime Minister is binding on the President  or that the President 
is to act on and in accordance with the advice tendered by the 
Council, but the advice is still of binding nature for the reason that 
the executive authority in respect of all the matters with respect to 
which the Council  has the power to make the laws vests in the 
Council. It is to be exercised by the Chairman  or by any authority 
to whom the powers are delegated by the Chairman.1 The matter 
referred hereinbefore  or any other matter which relates to Council,  
fall within the exclusive executive authority of the Council, hence 
the President is bound to act in accordance with the advice 
tendered by the Council in the similar manner as he is bound by 
the advice of the Prime Minister.  It is a celebrated rule of 
interpretation that the  provisions of law shall have to be 
harmoniously interpreted and every word of the law shall be given 
due meaning compatible with the purpose for which the word is 
used. Meaning assigned to a  word in the scheme of Constitution or 
law in relation  to  a provision in a certain manner, has to be read 
in respect of other matters of similar nature. 

Thus the President being head of the State, of which the 
Government and the Council in their executive capacity  are 
components, is to act on the advice of any of the two in relation to 
the matters which fall  within their executive authority. Like the 
Government, the Council is also answerable for the actions which 
it takes in its executive capacity, not the President, hence  the 
authority who is answerable, his advice in any case has the binding 
force.2  

In the case titled Mr. Justice (Rtd.) Muhammad Siddique 
Farooqi   v.  Azad Jammu and Kashmir Government,3 it is held 

1  See Article 21(7) 
2 See also Article 12. 
3 Mr. Justice (Rtd.) Muhammad Siddique Farooqi  v.  Azad Jammu and Kashmir 
Government,   Writ Petition No. 24 of 2001  decided on  28.2.2001 
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that “the legal advice of the Council is binding on the President in 
the matter of appointment of the Chief Election Commissioner. 
Similarly in the case of  Ghulam Mustafa Mughal   v.   Azad 
Government,1 it is held that advice of the Council is binding in the 
matters of appointment of the Judges of the superior Courts of 
Azad Jammu and Kashmir.  

The obligation  to act according to the advice tendered by 
the Prime Minister  would embrace  all the functions which the 
President is empowered to discharge under the Constitution or law, 
even though the function may be a quasi judicial.2     

Same principle extends even to the functions  which are 
vested in the President by a statute apart from the Constitution, 
reason being that the  President is a constitutional Head, who is not 
personally responsible under  the law for any of his acts, each of 
which is to be done under the advice.3  

2. JUSTICIABILITY   OF  ADVICE

The advice tendered by the Prime Minister to the President
under sub-article (2) of Article 7  is not justiciable  before any 
Court and it is immune from  being inquired into by any Court. 
The clause embodies the principle  of confidentiality  and secrecy 
of advice.  If the  President flouts   the advice tendered by the 
Council of Ministers, the later may proceed  against him 
politically, by way of impeachment, but cannot obtain any  legal 
relief from the Courts.4  In the case  titled S.R. Bommai  v.  Union 
of India,5 where an argument was raised before the Supreme Court 
of India that as proclamation of emergency is issued on the advice 
of the Council of Ministers and  Article 74(2)  bars  inquiry into 

1 Ghulam Mustafa Mughal   v.   Azad Government  1993 SCR 131 
2 Samsher Singh   v.   State of Punjab  AIR 1974 SC  2192 
3 State of Maharashtra  v.  Narayan Shamrao AIR 1982 SC 1198,     AIR 1968 
SC 870,  A. Sanjeevi Naidu   v.  State  of Madras   AIR 1970 SC 1102 
4 Basu, the Constitution of India, 6th Edition Vol. E Page 318 
5 S.R. Bommai  v.  Union of India   AIR  1994   SC  1918 
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the question as to what advice was tendered, hence  it is beyond the 
judicial review, the contention was held fallacious holding that 
object  of Article 74(2)  was not to exclude any material or 
document from the scrutiny  of the Courts, but to provide that an 
order issued by  or in the name of President,  could not  be 
questioned on the  ground that it was  either contrary to the advice 
tendered by the Ministers or was issued without obtaining any 
advice from the Ministers. Its object, (Article 72(2), corresponding   
to provisions of  7(2) of our Constitution)  was only to make the 
question  whether the President had followed the advice of the 
Ministers or acted contrary thereto, non justiciable. What advice, 
if any, was tendered by the Ministers to the President was thus to 
be beyond the scrutiny of the Court. It does not bar scrutiny  of the 
material on the basis of which the advice is given.  But where the 
Government produces  the papers showing what advice was in fact 
tendered by the Council of Ministers to the President,  or discloses 
to the public  the advice tendered to the President or the reasons, 
therefore, there is no bar to the Court in looking into such papers 
and to come to its findings  and then give  relief to the litigant in 
case of non compliance with the constitutional requirements.1  

The Courts   are not interested in either the advice or the 
reasons for such advice,  but the Courts are justified in probing as 
to whether  there was  any material on the  basis of which the 
advice was given, and whether it was relevant for such advice and 
the President could have acted  on it. When Courts undertake an 
inquiry into the existence of such material the prohibition 
contained in Article 74(2)  does not negate their right to  know 
about the factual existence of any such material. The material on 
which the advice was tendered cannot be  said to be a part of the 
advice which  constitutes the material forming the basis of the 

1 Union of India   v.  Jyoti  Prakash AIR 1971 SC 1093,  Jyoti  Prakash   v.  
Justice H.K. Bose, Chief Justice of the High Court Calcutta  AIR 1965 SC  961, 
State of Rajasthan  v.   Union of India   AIR 1977 SC  1361,  S.P. Gupta  and 
others   v.  President of India  AIR 1982 SC  149 
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decision  of the Government and it is out side the scope of non-
justiciability of the advice.1 
 In the case reported as The State of Utter Pradesh   v.   Raj 
Narain and others,2 in which proclamation of emergency was sub-
judice before the Court, it was observed that whether a 
proclamation should or should not have been made, has to be 
discussed on the floor of each house and two houses would be 
entitled to go into the material on the basis of which the advice was 
tendered to the President. Hence the secrecy claimed in respect of 
the material in question cannot  remain inviolable and the plea of 
non disclosure  of the material can hardly be pressed. It was further 
held that in spite  of the said finality clause, the presidential 
proclamation was subjected to the judicial review as it is a drastic 
power which, if misused, or abused, can destroy the constitutional 
equilibrium and it is not the satisfaction arrived at by the President, 
but the existence of satisfaction  or where the satisfaction  is 
perverse or mala fide or based on wholly extraneous or irrelevant 
grounds. Similar view was taken by the Supreme Court of India in 
the cases titled  Union of India     v.    Jyoti Prakash Mitter,  Union 
of India  and another   v.    Tulsiram  Patel and   S.R. Bommai and 
others   v.   Union of India and others. 3  

 

ARTICLE  8 
Acting President.- At any time when the President is 
unable to perform the functions of his office due to 
absence, illness or any other cause, the Speaker of the 

1 S.P. Gupta  and others   v.  President of India  AIR 1982 SC 149 
2 The State of Utter Pradesh   v.   Raj Narain and others AIR 1975 SC 865 
3 Union of India     v.    Jyoti Prakash Mitter,  AIR 1971 SC 1093,  Union of 
India  and another     v. Tulsiram Patel AIR 1985 SC 1416, S.R. Bommai & 
others  v. Union of India & others, AIR  1994 SC 1918 
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Assembly 1[…..]  shall act as President and shall 
perform the functions of President.  

Synopsis 
Critical Analysis 

COMMENTS 

This Article meets a situation arising out of temporary 
absence of the President on account of his  absence, illness or any 
other cause. Its corresponding provision finds place in Article 
49(2)  of the Pakistan and Article 65(2)  of the Indian 
Constitutions. Section 5 of the Azad Jammu and Kashmir 
Government Act, 1970 corresponded to this section. 

 In  case  such an  eventuality arises, the Speaker of the 
Assembly shall act and perform the functions of the President.  The 
functions of the President  immediately devolve upon the Speaker 
by the operation  of  this Article, the movement casual vacancy of 
the President occurs due to any of the reasons listed in the Article. 
The Speaker need not take oath of  the office of President when he 
is acting as such, in view of proviso (i) of Article 5, sub-article 
(6).2  Where the Chairman of Senate  has taken oath before 
assuming the office of the Chairman, it includes the oath of 
functions as acting President of Pakistan and he  is not required to 
take oath of the office before assuming the office of Acting 
President of Pakistan.3 

“Under Article 8 of the Constitution when the President is 
unable to perform his functions due to illness or any other cause, 
the Speaker of the Assembly shall act as President  and shall 

1 Omitted by the (First Amendment) Act, 1975.  
2Ali Raza Asad Abdi v. Wasim Sajjad  1993 MLD 2494, Zafar Ali Shah   v. 
Federal Government of Pakistan  1994 CLC  5. 
3 Ibid. 
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perform functions of the President. There is no difference between 
the President and Acting President as far as the functions  of the 
President are concerned, as both have to act on the advice of the 
Prime Minister  because executive authority of the Government is 
exercised by the Prime Minister, not the President, hence it is the 
satisfaction of the Prime Minister which is of paramount 
importance, not of President, who has no option but to act as 
advised.  We are fortified in holding this view  by  Aftab Ali   v.   
The State1, where objection to the authority of Acting Chief 
Minister was overruled holding that Senior Member performing 
the functions of the Chief Minister can validly exercise the powers 
of Chief Minister.” [See2 below]   
 
CRITICAL ANALYSIS 
 A common error is in vogue in AJ&K that when the 
President and Speaker are simultaneously absent, Deputy Speaker 
takes on as Acting President. It militates against the spirit of the 
Constitution as a Deputy Speaker who stands much below in 
protocol to even the Junior Minister, starts performing functions of 
President and ranks highest office holder of the State, who can as a 
matter of protocol call or request even the Prime Minister and 
Chief Justice to discuss matters of the State interest relevant to 
them and as a matter of protocol they have to attend his office.  He 
can also sign the summaries for appointment of Judges of superior 
Courts, pardon and reprieve or remit the sentences, appoint 
plebiscite advisor, administer oath to the Ministers etc.  It is 
against the spirit of the Constitution and State protocol. 

 The Assembly must meet the flaw by providing appropriate 
mechanism for it, such as that Chief Justice of Azad Jammu and 
Kashmir or the eldest in age of the members of the Assembly shall 

1 Aftab Ali   v.   The State PLD 1978 Kar. 807 
2 Reference No. 01 of 2010 titled President of Azad Jammu and Kashmir   v.  
Mr. Justice Muhammad  Riaz Akhtar Chaudhry, Chief Justice of Azad Jammu 
and Kashmir. 
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act as President or provide a restriction that Speaker and President 
shall not simultaneously be absent so as to create a temporary 
vacancy in the office of President, necessitating appointment of 
Acting President. Till the Constitution is amended, the matter can 
be regulated by the Rules of Business of the Government or rules 
relating to leave of the President or Speaker, as the case may be. 

ARTICLE  9 
Casual vacancy in the office of President.- Where 
the office of President falls  vacant due to death, 
resignation or any  other cause, the Speaker of the 
Assembly 1[………] shall.- 
(a) perform the functions of President till such time 

as a new President is elected; and 
(b) cause  an election to the office of President to 

be held within a period of 2[thirty days] from 
the date on which the office falls vacant 3[or, if 
the election cannot be held within that period 
because the Assembly is dissolved, within 
thirty days of the general elections to the 
Assembly.] 

1 Omitted by (1st Amendment) Act, 1975.  
2 Substituted by (1st Amendment) Act, 1975. 
3 Inserted by ibid. 
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COMMENTS 

This Article corresponds to Articles 49(1) of the Pakistan 
and 65(1)  of the Indian Constitutions. Section 6 of the Azad 
Jammu and Kashmir Government Act, 1970 corresponded to this 
Article.  

Article 8 regulates the absence of the President when the 
person  of elected President is alive but is unable to perform the 
functions,  while this Article regulates the situation when the 
elected President has  died, resigned or is removed from the office. 
The office of the President is not vacant under Article 8, but it 
becomes vacant under Article 9. However stopgap arrangement 
under both the eventualities is the same  i.e. that Speaker of the 
Assembly acts as President to perform his functions till such time 
the President  resumes the office or the new  President is  elected in 
accordance with the provisions of the Constitution, as the case may 
be.  

Under clause (ii) of this Article the election to the office of 
the President shall  be held within a period of 30 days from the 
date on which the office falls vacant, but if it cannot be held within 
that period  because  the Assembly is dissolved, it shall be held 
within 30 days of the  general elections to the Assembly and 
speaker shall continue to perform the functions of president till 
then with all the powers and authority which president has under 
the constitution. 

Under the corresponding provision of Indian Constitution, 
i.e. Article 65(1), the Vice-President of India acts as President till 
such date new President is elected to fill in the vacancy.  While 
under Article 49 of the Pakistan Constitution, the Chairman  of the 
Senate, and if he is unable,  the Speaker  of the National Assembly, 
shall act as President  until a President is elected in accordance 
with the Constitution.   
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ARTICLE  10 
President’s power of pardon and reprieve.-  The 
President 1[shall have] power to grant pardons, 
reprieves and respites and to remit, suspend or 
commute any sentence passed by any Court, Tribunal 
or other authority: 

2[Provided that this power shall not be 
exercised in respect of sentences of “Hadd”  “Qisas” 
and “Diyyat”.]  

COMMENTS 

This Article corresponds to Articles 45 of the Pakistan  and 
Article 72  of the Indian Constitutions. Section 6-A of the Azad 
Jammu and Kashmir Government Act, 1970, corresponded to this 
Article.  

The  power visualized by the Article is  apparently not 
subject to any limitation or condition under Indian Constitution.3 It 
is a sovereign prerogative  and is neither controlled by the Courts 
nor can the Courts compel exercise of such powers.4  The exercise 
of this power is not liable to interference by the Courts, unless it 
runs contrary to any provision of the  Constitution or law.5 
However this is not  an independent function of the President, but 
is also subject to the advice of the Prime Minister visualized by 
Article 7 of the Constitution. It is proper for the Government to 

1 Substituted by (10th Amendment) Act, 1993.  
2 Added by ibid. 
3 Bhai Khan  v.  The State  PLD 1992 SC 14 
4 Amir Bukhsh  v.  Secretary General Ministry of Interior  PLD 1985 Kar. 610 
5 Muhammad Ayub Khan  v. Superintendent Central Jail 1979 SCMR  302 
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make rules for its own guidance in the exercise of pardon power 
keeping, of course, a large residuary power to meet such special 
situation or sudden developments so that the possibility  of the 
arbitrary exercise of powers is excluded.1 

The similar power is conferred on the Government as well 
as the President under sections 401,  402 and 402(A)  of the Code 
of Criminal Procedure. But the power under the Constitution 
overrides  all other laws.  Even if a request of the accused is 
refused by the Government or the President under the relevant 
provisions of the Code of Criminal Procedure,  the power can still 
be exercised under this section of the Constitution. The powers 
conferred on the President under this Article stand on a much 
higher pedestal than those available to him under the Code of 
Criminal Procedure.2 

In view of Article 3 of the Constitution under which 
religion of the State is Islam and under Article 31(6), ‘that no law 
shall be repugnant to the requirements of Quran and Sunnah’, the 
overriding power of the President under this section has to be 
strictly construed. To achieve the object of Article 3  and 31(3) of 
the Constitution  a special proviso is introduced by way of 10th 
amendment in the Constitution in 1993, excluding the power of the 
President under the above section, in respect of sentences of Hadd, 
Qisas and Diyyat.  

Section 402(c)  in the Code of Criminal Procedure is also 
introduced through amendment in 1997, whereby a restriction is 
placed on exercise of this power by the Government  or the 
President in cases of sentences passed under any of the sections in 
Chapter XVI  of the Pakistan Penal Code without the consent of 
victims or as the case may be,  of his heirs. The powers conferred 
by  the  above  referred sections of the Code of Criminal 

1 Maru Ram  v.  Union of India  AIR 1980 SC 2147 
2 Amir Bukhsh  v.   Secretary General,  Ministry of Interior  PLD 1985  Kar. 
610 
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Procedure  shall  be deemed as regulatory powers of the President 
in  relation  to  Article 10.  

This Article uses the words “pardon”, “reprieve”, “respite”, 
“commutation” and “remission”.   

“Pardon” is an act of grace which cannot be demanded  as a 
matter of right. It is an executive function  and effect of pardon is 
to clear the person from all infamy and from all consequences of 
the offence for which it is granted  and from all statutory  or other 
disqualifications following upon such conviction.1  When the 
pardon is granted  the person is released of his guilt  and he shall 
be deemed as  if he has never committed the offence.       

The power  to “reprieve”  means  temporary suspension of 
the punishment by the law;  

The power of  “respite”  means postponement to the future 
execution of his sentence;  

“Commutation” means  change or modification of 
punishment to one of a different sort than that originally proposed 
so as to make it less severe;   

“Remission” means the  reduction of the quantum of 
punishment without changing the character of punishment.2  
Mercy  and justice go side by side and cannot be divorced from 
each other. While exercising the mercy power, the question 
whether justice has been done  to the parties is also a  relevant 
factor.3  Indulgence or mercy  shown to a convict  by reason of an 
executive fiat  under some special circumstances, cannot influence 
the judicial decision in a subsequent   case which must proceed in 
accordance with law.4  

1 Halsbury’s Law of England, 2nd Edition P/479 
2 Karashna Gud      v.   State of Utter Pradesh   1976 (1) S.C.C.  157 
3 Mst. Bhag Sultan  v.  Superintendent District Jail Rawalpindi  1979 SCMR 
292 
4 Wali Muhammad   v.  The State   PLD  1976  SC  287 
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ARTICLE 11 
Plebiscite Adviser.- The President may appoint a 
Plebiscite Adviser to advise the Government in 
relation to the holding of a plebiscite in the State of 
Jammu and Kashmir in terms of the UNCIP 
Resolutions. 

Synopsis 
Critical Analysis 

COMMENTS 

Section 8 of the Azad Jammu and Kashmir Government 
Act, 1970, corresponded to this Article.   

The only Adviser known to the Constitution, was Plebiscite 
Adviser,  not the Adviser  appointed by the Government or 
President under the Rules of Business till 13th amendment of 
Constitution through which two advisors are allowed to the Prime 
Minister. Where a penalty was imposed by the Adviser  on the 
basis of an inquiry assigned to him by the Chief Executive, it was 
declared without lawful authority holding that “a penalty is to be 
imposed by a competent authority alone”. An  Adviser supervising 
a department enjoys no authority under the Constitution or the 
Rules of Business.   An Adviser,  as is apparent from the 
expression  itself, has only to tender the advice  and not  to take 
action himself to follow up his advice.1  

However the Adviser visualized by this Article is in 
relation to the plebiscite to be held in the State of Jammu and 
Kashmir in terms of UNCIP  resolutions.    

1 Ch. Muhammad Zaman   v.   Azad  Government  PLJ  1987 AJK  20 
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CRITICAL ANALYSIS 

Although this provision is a part of the Constitution and 
authorises the President to appoint the Plebiscite Adviser for the 
Government of Azad Jammu and Kashmir in case a plebiscite is 
held  in the State, but  as the UNCIP Resolutions are within the 
responsibility of the Government of Pakistan and  the jurisdiction 
of the Council and the Assembly is excluded in  respect thereof 
under Article 31(3)  of the Constitution, hence  whether an Adviser 
can be appointed  in this regard  is a question which remains open. 
It is again a glaring contradiction in the Constitution when the 
preamble of the Constitution, Articles 4(4)(2); 19(2)(9); 31(3); 56 
and this Article are read together. 

The political parties of Azad Jammu and Kashmir not in the 
Government, have a history of exploiting the appointment of 
Plebiscite Adviser by the party in power, as a violation of the 
Constitution, detrimental to the interest of defence and security and 
responsibilities of the Government of Pakistan under UNCIP 
Resolutions.  The Government of (late) Raja Mumtaz Hussain 
Rathore in 1990, was brought under severe pressure by the Muslim 
Conference led by Sardar Muhammad Abdul Qayyum Khan when 
he appointed (late) Ch. Sohabit Ali as Plebiscite Adviser which 
ultimately crumbled and he was dismissed and incarcerated by the 
Government of Pakistan under Article 56 of the Constitution. 

Despite contradictions, it is a provision of the Constitution 
and a continuation of section 8 of the Azad Jammu and Kashmir 
Government Act, 1970, incorporated in this Constitution by the 
Government of Pakistan, empowering the President to appoint the 
Adviser (of course on the advice of the Prime Minister). The 
appointment cannot be said to be unconstitutional but its 
constitutional legitimacy remains questionable. It is in fact in the 
interest of the State and Kashmir cause to have a whole time 
Plebiscite Adviser from amongst the State Subjects of outstanding 
caliber, knowledge and wedded to the ideology of resolution of the 
dispute in accordance with UNCIP Resolutions, to keep on 
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pricking the conscience of the world to fulfil its obligations 
towards Kashmiri’s. It will also provide a role to Azad Kashmir 
Government which is claimed by its slogan mongering politicians 
to be a “Base Camp”. 

ARTICLE 12 
The Government.- (1) 1[….] The executive authority 
of Azad Jammu and Kashmir shall be exercised in the 
name of the President by the Government, consisting 
of the Prime Minister and the Ministers, which shall 
act through the Prime Minister who shall be the Chief 
Executive of Azad Jammu and Kashmir.  
(2) In the performance of his functions under the 
Constitution, the  Prime Minister may act either 
directly or through the Ministers.  
(3) The Prime Minister and the Ministers shall be 
collectively responsible to the Assembly.  
2[(4) Orders and other instruments made and 
executed in the name of the President shall be 
authenticated in such manner as may be specified in 
rules to be made by the Government, and the  validity 
of an order or instrument which is so authenticated 
shall not be called in question on the ground that it is 
not an order or instrument made or executed by the 
President. 

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
2 Added by (1st Amendment) Act, 1975. 
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(5) The Government may regulate the allocation 
and transaction of its business and may for the 
convenient  transaction of that business delegate any 
of its functions to officers or authorities subordinate 
to it.] 

Synopsis 

1. Vesting   of  Executive  Authority
2. What  is  Executive  Authority
3. Exercise of  Executive  Authority
4. Power  of a Minister
5. Responsibility of Council of Ministers to the

Assembly
6. Executive  Authority  and  Presidential  powers
7. Expression  of  Executive  Authority

COMMENTS 

The provisions corresponding to this Article of the 
Constitution find place in Articles 48, 90, 91, 98 and 99  of the 
Pakistan Constitution as far as the executive authority of the 
federation is concerned, and Articles 128 and 129  as far as the 
executive authority of the provinces is concerned; while  under the 
Indian Constitution, these find place in Articles 53, 74 and 77  as 
far as the executive authority of the  Union is concerned, and 
Articles 154, 163 and 166, as far as the executive authority of the 
States is concerned. Sections 9, 10 and 11 of the Azad Jammu and 
Kashmir Government Act, 1970, in substance corresponded to this 
Article.  
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1. VESTING   OF  EXECUTIVE  AUTHORITY

In every parliamentary form of set-up, the executive
powers of the Government vest in the Council of Ministers which 
are exercised through the Prime Minister  or the Chief Minister, as 
the case may be, but these are expressed in the name of head of the 
State, the President or the Governor, as the case may be. Under 
Article 19(1) of our Constitution, the executive authority of the 
Government of Azad Jammu and Kashmir  extends to all those 
matters with respect to which the  Assembly has the power to make 
the laws. This authority is exercised  by the  Council of Ministers 
with Prime Minister as its head. The Ministers act through the 
Prime Minister, who is the Chief Executive of Azad Jammu and 
Kashmir. He may act either directly in relation to all the matters 
where the approval of Chief Executive of the Government is 
required, or through the Minister Incharge of the relevant 
department.    
2. WHAT  IS  EXECUTIVE  AUTHORITY

The executive powers connote the residue of the
governmental functions that remain, if legislative and judicial 
functions are taken away subject to the provisions of the 
Constitution or any law.1 It includes in  addition  to  the  execution   
of  law, the maintenance of public order, the management of  State 
property, the direction of  foreign policy, the conduct  of military 
operations and supervision of such services as  education, public 
health, transport, state insurance etc.2   

3. EXERCISE OF  EXECUTIVE  AUTHORITY

The executive authority in fact vests in the Cabinet headed
by the Prime Minister who is the Chief Executive of Azad Jammu 
and Kashmir but exercised in the name of the President.  The 

1 Jayantilal Amratlal Shodhan  v.   F.N. Rana and others   AIR 1964 SC  648, 
Sardar Muhammad Ibrahim Khan  v. Azad Jammu & Kashmir  Govt. PLD 1990 
SC AJK 23,  AIR 1971 SC 530 
2 Rai Sahib Ram Jawaya Kapur    v.  The State of Punjab   AIR 1955 SC  549 
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Prime Minister being  the Chief Executive is repository of the 
powers of the Government, however, the Prime Minister alone is 
not the Government, but Ministers appointed by him are also part 
of the Government. The powers distributed under the Rules of 
Business amongst different functionaries of the Government, 
including Ministers shall be deemed as the powers of the 
Government.  

4. POWER  OF A  MINISTER 
 The Rules of Business, 1985, specify the cases which 
require the approval of the Government or the Minister under the 
delegated authority of the Government. A power exercised by the 
Minister or any other authority under the delegated authority of the 
Chief Executive, is as good as the power exercised by the Chief 
Executive himself.  However, the authority shall be exercised in 
the name of the President, whether the approval of the President in 
a particular case is required  under the law and rules or not. But 
where the approval of the President is required under the 
Constitution, any law or rule,  the approval of the President has to 
be obtained before the issuance of such order, and an order issued 
without such approval on the pretext that  the matter relates to the 
executive authority of the Government will be without lawful 
authority.1 An order  issued  in  the  name  of  the      Government   
without  approval  of  the  Prime  Minister  cannot be said to be the 
Government Order.2 What appears from the scheme of the 
Constitution is that  the  Minister shall act through the Prime 
Minister, which implies that the authority has to be exercised by 
the Prime Minister when the Minister of the concerned  department  
proposed so, unless the Prime Minister is himself Minister 
Incharge of that department.   

 To  achieve the object of good governance, quick and 
expeditious disposal of the cases is inevitable which can be 

1 Reference No. 1 of 1977 by President of AJ&K   PLD  1978  SC  AJK  37 
2 Muhammad Rashid   v.   Azad Jammu and Kashmir Govt. PLD 1987 SC AJK  
60 
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achieved only by decentralization  of the powers.  It is in this 
background that the Prime Minister, who is the Chief Executive of 
Azad Jammu and Kashmir, is authorised to act through the 
Ministers  or other authorities subordinate to the Government.  

5. RESPONSIBILITY OF COUNCIL OF MINISTERS
TO THE  ASSEMBLY

The vesting of powers in the Council of Ministers  with the
Prime Minister as its head, is a characteristic  of a parliamentary 
form of Government. The Prime Minister and the  Ministers are 
equal  and are equally and collectively responsible to the 
Assembly. However, Prime Minister is first amongst equals. On 
account  of their answerability before the Assembly, the executive 
authority is vested in them and it is in this background  that 
President is obliged to act on the advice of the Prime Minister who, 
though a part of the Assembly,  is not answerable to the Assembly.  
The executive authority of the State is exercised by the Prime 
Minister and his Cabinet in a parliamentary form of Government.1  

In cabinet system, there is a principle of collective 
responsibility which connotes and implies that the entire Cabinet 
shall accept  responsibility  for  the  actions  of any of its members, 
so that the  censure  of  one  will  become  censure of all with the 
result  that all  the  members will resign simultaneously. The 
Cabinet is collectively responsible  to  the  Assembly for every 
action  taken  by President or in any of the Ministries or authorities 
to whom the governmental powers  are  delegated.2  That is the 
essence of collective responsibility.3  

1 Inhabitants of Singola   v.  Azad Government    2001  SCR  518 
2 A. Sanjeevi Naidu  v.  State of Madras  AIR 1970 SC 1102 
3 Ibid 
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  Explaining distinction between parliamentary  and 
presidential form of Government,  Justice Muhammad Munir in his 
Book1 writes:-  

“The  Cabinet  under the leadership of Prime Minister in a 
parliamentary form of Government is not  an independent 
executive, but merely an executive committee of the 
Legislative Assembly, depending for its life and strength on 
the support of  that Assembly. It is in fact appointed by the 
Assembly, is responsible to the Assembly and may be 
removed by the Assembly. ………………….  In a 
presidential form of Government the President is elected 
for a definite term. The executive authority of the State, 
ultimately vests in him  and in the exercise of that authority  
he is not accountable or responsible to the Assembly and 
there is no question of his vacating  the office on a vote of 
no confidence……….. There is no question of presidential 
executive being collectively responsible to the legislative 
assembly. …….. The Assembly can revoke the powers 
delegated to its Executive Committee (Government) by 
withdrawing its support from the Government.” 

It is in this background that the executive authority of the State 
vests in the Council of Ministers who act through Prime Minister 
and for that reason, the President is bound  by and is to act on the 
advice of the Prime Minister.  

6. EXECUTIVE AUTHORITY AND  PRESIDENTIAL POWERS 

 While construing the Constitution and laws in force in 
Azad Jammu and Kashmir, one has to have constitutional 
background of laws in mind when exercise of authority by the 
President or Government is in dispute. Most of the laws are 
enacted during the period when the executive authority of the State  
vested in the President  right from 1947  to 1975 and then from 

1 Commentary on the Constitution of Pakistan  by Justice Munir Vol. I  page 
599. 
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1977 to 1985.  In most of the laws enforced or adopted during this 
period,  the authority is vested in the President. Now that  the 
executive authority vests in the Government and the Constitution 
has  the overriding effect, hence  the laws  have to be interpreted in 
a manner that spirit of Articles 7  and 12 of the Constitution is 
carried into effect.  The word President, wherever and in 
whichever statute used, shall be  construed to  mean to act on the 
advice of the Prime Minister and that advice is binding on him. 
Law is well settled that Article 7 of the Constitution is applicable 
to all sub-constitutional laws and, therefore, the President has to 
act on the advice  even  in those matters  which are not mentioned 
in the Constitution itself.1 

7. EXPRESSION  OF  EXECUTIVE  AUTHORITY
A contemporary reading of sub-articles (1)   and (4) of

Article 12 reveals that the executive authority of the State shall be 
exercised in the name of President  by the Government, and the 
orders and other instruments so executed shall be authenticated in 
the manner as may be specified by the rules.  When an order or 
instrument  is authenticated in the manner provided by the Rules of 
Business and is issued in the name of President, it cannot be 
questioned on the ground that it is not an order or instrument made 
or executed by the President. All the Government orders and 
notifications are issued in the name of President, although  most of 
them do not require the approval before their issuance, but that 
does not mean that it is not the Government order or Government 
notification simply for the reason that the President has not 
accorded approval to it. An order passed by the President under the 
Azad Jammu and Kashmir Interim Constitution Act, 1974, will be 
valid and effective even if it is not expressed to be made in the 
name of President. The form of Government order is not material, 
what is material is that there should be sanction of the authority 
which is competent to make an order.2 The Constitution does not 

1 Sardar Muhammad Ayub Khan    v.  Secretary S & GAD  1999 SCR  235 
2 Khurshid-ul-Hassan   v.   Azad Government  1996 SCR  327 
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require any particular formula of words for execution of the order. 
What the Court has to see is whether the substance of its 
requirement has been complied with.1  Sub-article (4) of this 
Article only prescribes the mode in which such act is to be 
expressed. It is directory and not mandatory in character.2 Hence 
failure to comply with it does not nullify the order but only takes 
away the constitutional immunity  from  proof and the order will 
be upheld if the State can prove  that it is made by the 
President/Governor.3    

 When the rules made by the Government lay down that the 
orders made  and executed in the name of President  shall be 
authenticated by the signature of Chief Secretary,  Secretary, 
Additional Secretary, Joint Secretary, Deputy Secretary or Section 
Officer, it is a  sufficient compliance with this sub-section. Act of 
the presidential authority is the act of President, or the 
Government,  as the case may be, in whom the power is vested by 
the Constitution or statute.4 If an order is not authenticated by the 
signature of the prescribed authority, it cannot operate as an order 
of the Government.5 When the order is issued and authenticated by 
the specified authority it shall not be called in question in any 
Court on the ground that it is not made or executed  by the 
President.6 But it does not oust  the jurisdiction of the Court to 
examine the validity of the  instrument on the touch stone of the 
Constitution, law or the right of the party which is affected by that 
order or if it violates the provisions of the Constitution or law or 
that the issuing authority had no power to issue  the order.7    
 

1 State of Bombay   v.   Parshotam  1952  SCR  674 
2 R. Chitralekha   v. State of Mysore   AIR 1964 SC  1823 
3 R. Chitralekha   v. State of Mysore   AIR 1964 SC  1823 
4 Shamsher Singh  v.   State of Punjab  AIR 1974 SC  2192 
5 N. Blaraju  v.  Hyderabad Municipal Corporation  AIR 1960 A.P. 234 
6 Ishwarlal Girdharlal Joshi   v.  State of Gujarat  AIR 1968 SC 870 
7 AIR  1964 SC 1823,  AIR  1968 Calcutta   407 
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ARTICLE 13 
The Prime Minister.- (1)  The Assembly shall meet 
on the thirtieth day following the day on which a 
general election to the Assembly is held, unless 
sooner summoned by the President.  
(2) After the election of the Speaker,  1[and the 
Deputy Speaker] the Assembly shall, to the exclusion 
of any other business, proceed to elect, without 
debate one of its Muslim members to be the Prime 
Minister.  
(3) The Prime Minister shall be elected by the 
votes of the majority of the total membership of the 
Assembly:  

Provided that, if no member secures such 
majority in the first poll, a second poll shall be held 
between the members who secure the two highest 
numbers of votes in the first poll and the member 
who secures a majority of votes of the members 
present and voting shall be declared to have been 
elected as Prime Minister:  

Provided further that, if the  number of votes 
secured by two or more members securing the 
highest number of votes  is equal, further poll shall be 
held between them until one of them secures a 
majority of the members present and voting.   

1 Inserted by (10th Amendment) Act, 1993. 



The Azad Jammu & Kashmir Interim Constitution, 1974 487 

(4) The member elected under sub-article (3) shall 
be called upon by the President  to assume the office 
of Prime Minister and he shall, before entering upon 
the office make before the President oath in the form 
set out in the First Schedule.  

Synopsis 

1. Corresponding  provisions  of  Pakistan  &  India
2. Election  of  Prime  Minister

COMMENTS 

 After the election of Speaker and Deputy Speaker is held, 
the next function of the Assembly after the general election is, to 
elect the Prime Minister. No other business can be conducted by 
the Assembly in between the elections of Speaker, the Deputy 
Speaker  and the election of the Prime Minister. Prime Minister is 
elected by the votes of the majority of total membership of the 
Assembly. 

In view of the opening words of the Article that “The 
Assembly shall meet on the thirtieth  day ……”. The meeting of the 
Assembly on the thirtieth   day of the general  election is self 
operating business of the Assembly. It need not be summoned by 
any authority, however,  the Chief Election Commissioner, the 
outgoing  Speaker, the Secretariat of the Speaker or any of the 
members, may intimate the elected members of the Assembly to 
meet as per constitutional requirement.  
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1. CORRESPONDING  PROVISIONS OF PAKISTAN  & INDIA

Under Article 91 of the Pakistan  Constitution, the
President  of Pakistan  appoints the Prime Minister in his discretion 
from amongst the members of the National Assembly. Similarly 
the Chief Minister of a province is appointed by the Governor of 
the province under Article 130 of the Constitution of 1973 from 
amongst the members of the Provincial Assembly. The 
parliamentary convention is that a person who in the opinion of 
President or the Governor, as the case may be, is likely to 
command confidence of the majority of members  of the National 
or Provincial Assemblies,  can be appointed as the Prime Minister 
or the Chief Minister, as the case may be. Similar is the position in 
the Constitution of India under Articles 75 and 164 of the 
Constitution in relation to the Prime Minister of India  and Chief 
Minister of the State and section 36 of the Occupied Jammu and 
Kashmir Constitution, where the Chief  Minister is appointed by 
the Governor. The other Ministers are also appointed by the 
President or the Governor, as the case may be, on the advice of 
Prime Minister or the Chief Minister, as the case may be,  both in 
India and Pakistan, as well as in Occupied State of Jammu and 
Kashmir. However under our Constitution the other Ministers are 
appointed by the Prime Minister.1  

The provision of electing the Prime Minister under our 
Constitution is a deviation  from the parliamentary practice where 
parliamentary leader of the majority party or a person who 
commands or is likely to command the confidence of the majority 
of members of the Assembly,  as ascertained in a session of the 
Assembly  summoned for the purpose, is called upon by the 
President  or the Governor, as the case may be, to form the 
Government.  The original Articles 91 and 130 of the Pakistan 
Constitution were similar to the present provisions of our 
Constitution, which are substituted by new provisions  in  1985.  

1 (See Article 14) 
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2. ELECTION  OF  PRIME  MINISTER

Under sub-article (3) of article 13,  a Prime Minister is
elected by a simple majority of total membership of the Assembly. 
If no member secures majority in the first or second poll, further 
poll shall be held  until one of the members secures majority of the 
votes of the members present and voting. The person who is 
elected as the Prime Minister is called upon by the President to 
assume office of the Prime Minister. Before entering upon the 
office, the Prime Minister is to make an Oath before the President 
in the form set out in the first schedule of the Constitution.  

ARTICLE  14 
Ministers.- (1) The Prime Minister shall appoint 
Ministers from amongst the members of the 
Assembly: 

1[Provided that from next term of Assembly, 
total strength of Ministers in the cabinet shall not 
exceed thirty percent of the total membership of the 
Assembly.] 

(2) Before entering upon office, a Minister shall 
make before the President oath in the form set out in 
the First Schedule.  
(3) A Minister may, by writing under his hand 
addressed to the Prime Minister, resign his office or 
may be removed from office by the Prime Minister.  

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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[Original text of the amended article] 
1[(1). … Provided that a Minister may be appointed from 
amongst the elected members of the Council.] 

Synopsis 
1. Appointment  of  Ministers

COMMENTS 

1. APPOINTMENT  OF  MINISTERS

Unlike Articles 92 and 132 of the Pakistan, Articles 75 and
164 of the Indian,  and section 36 of the Occupied Jammu and 
Kashmir Constitutions, relating to appointment of Ministers in 
Federal and Provincial Governments, whereunder the Ministers are 
appointed  by the President or the Governor on the advice of the 
Prime Minister or Chief  Minister, as the case may be, the 
Ministers under our Constitution are appointed by the Prime 
Minister from amongst the members of the Assembly. Unlike other 
Constitutions, our Constitution does not authorise appointment of 
State or Deputy Ministers. Before 13th amendment, the Ministers 
could be appointed from the elected members of the Council also, 
which stands deleted now.  The Ministers are bound to make an 
oath set out in the first schedule of the Constitution before the 
President before entering upon the office.  

Though  it is not specifically mentioned in the Article itself, 
but the phraseology  of  sub-article (3) of Article 14  reveals that 
the Ministers shall hold offices during the pleasure of the Prime 
Minister, as the Prime Minister is vested with the powers to 
remove a Minister from the office. A Minister   may also 

1 Inserted by (10th Amendment) Act, 1993. 
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relinquish  his office by submitting a resignation to the Prime 
Minister. Under the 13th Amendment of the Constitution, the total 
strength of the Ministers shall not exceed 30% of total membership 
of Assembly, but this clog shall operate from the next election. 

ARTICLE  14-A 
1[14-A. Appointment of Advisors, Special 
Assistants and Parliamentary Secretaries.- (1) 
The Prime Minister may appoint Advisors and 
Special Assistants to Government, of whom total 
strength in each case shall not exceed two, for the 
performance of such duties and functions as may be 
prescribed by law. 

(2) The Prime Minister may also appoint 
Parliamentary Secretaries, not exceeding five from 
amongst the members of the Assembly to perform 
such functions as may be prescribed by law. 
(3)   The Advisor, Special Assistant or 
Parliamentary Secretary, as the case may be, by 
writing under his hand addressed to the Prime 
Minister, may resign from his office or may be 
removed from his office by the Prime Minister.] 

[Original text of the amended article] 
2[14-A. Parliamentary Secretaries:- (1)  The Prime Minister 
may appoint Parliamentary Secretaries from amongst the 

1 Substituted by 13th Amendment of the Constitution, 2018. 
2 Inserted by (10th Amendment) Act, 1993.  
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members of the Assembly to perform such functions as may be 
prescribed.  

(2) A Parliamentary Secretary may, by writing under his 
hand addressed to the Prime Minister, resign  his office or may 
be removed from office by the Prime Minister.] 

COMMENTS 

Under the amended Article five Parliamentary Secretaries 
can be appointed by Prime Minister from amongst members of the 
Assembly, two Advisors, two Special Assistants can also be 
appointed, but they shall not be members of Assembly and shall 
also not be under oath. They can be removed by the Prime Minister 
at any time. Unlike advisors under Article 93 of the Constitution of 
Pakistan, the advisors cannot sit in the Assembly. 

ARTICLE 15 
Prime Minister continuing in Office.- (1)  The 
Prime  Minister shall continue to hold office until his 
successor enters upon the office of Prime Minister.  
(2) Nothing in Article 13 or Article 14  shall be 
construed to disqualify the Prime Minister or a 
Minister from continuing in office during the period 
the Assembly stands dissolved.  

COMMENTS 

Sub-article (1) of Article 15 corresponds to Articles 94 and 
133 of the Pakistan Constitution which respectively relate to the 
Prime Minister of Pakistan  and the Chief Minister of a province. 
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The difference between the two is that under our Constitution the 
out going Prime Minister is obliged to hold office until his 
successor enters upon the office of Prime Minister,  while under 
the Constitution of Pakistan it is the discretion of the President to 
ask  the Prime Minister or the Chief Minister, as the case may be, 
to continue until his successor enters upon the office of the Prime 
Minister.  

Sub-article (2) of Article 15 endures  continuity  in the 
office of the Prime Minister and the Ministers during the period the 
Assembly stands dissolved.  This subsection corresponds to sub-
clause (8)  of Article 91  of the Pakistan Constitution. 

Under our Constitution, only a Member of the Assembly 
can be elected  as Prime Minister and a Member of the Assembly, 
can be appointed  as a Minister, but to meet the exigency of 
dissolution of the Assembly, the Prime Minister and the Ministers 
of the out going elected Assembly are made eligible to continue in 
office and the disqualification of not being a member  is not 
attracted in their continuing  as Prime Minister and the Ministers 
till the new Assembly is elected  in accordance with the 
Constitution.  

ARTICLE 16 
Resignation  of Prime Minister:-  (1)  Subject to 
sub-article (2)  the Prime Minister may, by writing 
under his  hand addressed to the President, resign his 
office and, when the Prime Minister resigns, the 
Ministers shall cease  to hold office.  
(2) The Prime Minister and, at the request of the 
Prime Minister, a Minister shall continue to perform 
the functions of the office of Prime Minister or, as the 
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case may be, Minister until a new Prime Minister has 
been elected and has entered upon his office.  
(3) If the Assembly is in session at the time when 
the Prime Minister resigns his office, the Assembly 
shall forthwith proceed to elect a Prime Minister, and 
if the Assembly is not in session the  President shall 
for that purpose summon it to meet within fourteen 
days of the resignation.  

COMMENTS 

This Article corresponds to clause (6)  of Article 91  and 
clause (6) of Article 130  of the Pakistan Constitution as far as the 
resignation of the Prime Minister of Pakistan and  Chief Minister  
of a province is concerned. As against the provisions of Pakistan 
Constitution, our Constitution  does not automatically absolve  the 
Prime Minister from the office of Prime Ministership on account of 
his resignation. He is to continue in the office irrespective of any 
request of the President. However, a Minister of his Cabinet can 
continue to perform the functions of his office, if the Prime 
Minister so requests him, until a new Prime Minister  has been 
elected and enters upon his office.  Resignation of the Prime 
Minister operates  as  automatic dissolution of the Council of 
Ministers, in view of the language of sub-article (1)  of this Article 
“that Ministers shall cease to hold office”,  hence  only that 
Minister can continue  in office  who is requested by the Prime 
Minister  to so continue. While in Pakistan, the continuation of the 
Prime Minister or any Minister after the resignation is not a 
constitutional requirement,  however, if he is allowed to continue, 
his resignation shall not be a  disqualification for his  continuing as 
such, in view of sub-clause (8) of Article 91. 
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Office of the Prime Minister is necessary  at all times for 
running the affairs of the State even if the Assembly is dissolved.1 
Government of Azad Jammu and Kashmir without the Prime 
Minister is unconceivable.  

Under sub-article (3) of this Article, if the Prime Minister 
resigns during the  session of Assembly, new Prime Minister shall 
be elected forthwith by the Assembly. But, if the Assembly is not 
in session, the President shall summon the Assembly for the 
purpose of electing the Prime Minister within 14 days of the 
resignation of the Prime Minister.  

ARTICLE 17 

Minister performing functions of Prime Minister.-  
(1)  In the event of the death of the Prime Minister or 
the Office of the Prime Minister becoming  vacant by 
reason of his ceasing to be a member of the 
Assembly, the most senior Minister for the time 
being shall be called upon by the President to 
perform the functions of that office and the Ministers 
shall continue in office until a new Prime Minister 
has been elected and has entered upon his office.  
(2) If the Assembly is in session  at the time when 
the Prime Minister dies or the office of the Prime 
Minister becomes vacant, the Assembly shall 
forthwith proceed to elect a Prime Minister, and if the 
Assembly is not in session the President shall for that 
purpose summon it to meet within fourteen days of 
1 Federation of Pakistan   v.   Haji Muhammad Saifullah Khan   PLD 1989 SC 
166 
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the  death of the Prime Minister  or, as the case may 
be, of the office becoming vacant.  
(3) When, 1[the Prime Minister is unable to 
perform his functions due to physical 
incapacitation or sickness]  the most senior Minister 
for the time being shall perform the functions of 
Prime Minister until the Prime Minister resumes his 
functions.  
(4) In this Article, “most senior Minister”, means 
the Minister for the time being designated as such by 
the Prime Minister.  

COMMENTS 

At present there is no provision  in the Constitution of 
Pakistan corresponding to this section, although there was a similar 
provision in the Constitution of Pakistan before  1985, which now 
stands substituted by a new Article 95, which deals with the vote 
of no confidence against the Prime Minister,  but states nothing as 
to what would happen, if the Prime Minister stands voted out. 
There is also no provision in the Constitution of Pakistan as to 
what would happen, if the Prime Minister dies or is unable to 
perform his functions for any reason, except the analogy  that 
President shall appoint a new Prime Minister.  

This Article forms part of a series of Articles providing 
consequences  of vacation of office by the Prime Minister on 
account of his death or ceasing to be a member of the Assembly  or   
when he is unable to perform the functions of his office for any 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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reason.1 It also forms part of the series of the Articles dealing with 
the eventuality where the office of Prime Minister is  vacated due 
to dissolution of Assembly, his resignation  or  vote of no 
confidence.  This Article provides an automatic transition to meet 
the eventuality  created by vacation of office of Prime Minister due 
to his death, or his ceasing to be a member of the Assembly.    

The Prime Minister is to designate one of his Ministers as 
most senior Minister from amongst the members of his Cabinet.2 It 
is this most senior Minister who shall be called upon by the 
President  to perform the functions of the office of the Prime 
Minister in case of death of Prime Minister or his ceasing to hold 
office, until a new Prime Minister is elected and enters upon his 
office.  The other Ministers shall also continue till the new Prime 
Minister enters into the office. Under sub-article (2),  if the 
Assembly is in session, when the Prime Minister dies, or when his 
office becomes vacant, the Assembly shall forthwith proceed to 
elect a new Prime Minister. If the Assembly is not in session, the 
President shall summon the Assembly  within fourteen days of the 
office of the Prime Minister becoming vacant to elect a new Prime 
Minister.    

Sub-article (3) before 13th amendment catered the 
eventuality of temporary absence of the Prime Minister for any 
reason e.g.  his illness,  inability to perform the functions or for 
being out of country  or for being on leave, in which case, the most 
Senior Minister could perform the functions of the Prime Minister 
until the Prime Minister resumed his functions. But after 13th 
amendment, the most Senior Minister can act as Prime Minister 
only when “the Prime Minister is unable to perform his functions 
due to physical incapacitation or sickness”, not otherwise. 

A formal order is required by the President to call upon the 
most senior Minister to perform the functions of the Prime 
Minister when the office of Prime Minister  becomes vacant on 

1 See Sub-article 3 of Article 17 of the Interim Constitution. 
2 See Sub-article 4 of Article 17 of the Interim Constitution. 
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account of death of Prime Minister or his ceasing to be a member 
of the Assembly, but no formal order is  required when the office 
of the Prime Minister is temporarily vacant for any reason.    

It is incumbent upon the Prime Minister in view  of the 
provisions of this Article, to designate one of his Ministers as the 
most senior Minister. The Article does not provide any criteria for 
designating any Minister to be the most Senior Minister. It is a 
political decision of the Prime Minister.  Ordinarily  seniority in 
the political affairs depends upon the political  commitments, 
loyalty  and dependability of a Minister towards the Prime 
Minister, or the party in power  and Government, not  upon the 
length of his service as a Minister or his age.  

ARTICLE 18 
Vote of no-confidence against Prime Minister.- 
1[(1) A resolution for a vote of no-confidence 
(hereinafter in this Article referred to as the 
resolution) moved by not less than twenty five per 
centum of the total membership of the Assembly 
may be passed against the Prime Minister by the 
Assembly.] 
(2) A resolution shall not be moved in the 
Assembly  unless by the same resolution the name of 
another member of the Assembly is put forward as 
the successor.  
(3) A resolution shall not be moved in the 
Assembly while the Assembly is considering 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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demands for grants submitted to it in the annual 
Budget.  
(4) A resolution shall not be voted upon before the 
expiration of three days, or later than seven days, 
from the date on which it is moved in the Assembly.  
(5) If the resolution is passed by majority of the 
total membership of the Assembly, the President 
shall call  upon the person named in the resolution as 
the successor to assume office and, on  his entering 
upon office, his predecessor and the Ministers 
appointed by him shall cease to hold office.  1[……]   
(6) If a resolution is not passed another such 
resolution shall not be moved until a period of six 
months has elapsed. 

[Original text of the amended article] 

 [(1)  A resolution  for a vote of no-confidence (hereinafter in 
this section referred to as the resolution)  may be passed against 
the Prime Minister by the Assembly.]  

COMMENTS 

This Article corresponds to Articles 19 and 136  of the 
Constitution of Pakistan in so far as they relate to vote of no 
confidence against the Prime Minister of Pakistan and the Chief 
Minister of a province, respectively, with certain modifications.  

1 Omitted by (9th Amendment) Act, 1988. 
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Before the 13th amendment Prime Minster could be 
removed by simple majority. The vote of no confidence against the 
Prime Minister operates as vacation of office by the Prime 
Minister. Under the amended Article a Prime Minister may be 
removed from office by a resolution of no confidence by 25 
percent of total membership of the Assembly. (for the purpose of 
brevity to be called as resolution).  The introduction and passage 
of resolution is subject  to three conditions;- 
(i) The name of another member of the Assembly has to be 

proposed in the same resolution  as the successor of the 
Prime Minister; 

(ii) It cannot be moved while the  Assembly is considering the 
demands for grants, submitted to it in the annual budget 
statement; and 

iii) If the above two conditions are satisfied,  it shall not be 
voted upon before  the expiration of three days or later  
than  seven days from the day on which it is moved in the 
Assembly.  

In case the resolution is passed by 25 percent of total members of 
the Assembly, the President shall call upon the person named as 
successor of the Prime Minister in the resolution to assume the 
office of the Prime Minister. On entering the office by the 
successor, the voted out Prime Minister and the Ministers 
appointed by him shall cease to hold office.  But if the resolution is 
not passed, another resolution shall not be moved until a period of 
six months has elapsed.  
 As per original draft of Act 1974, a proviso was added to 
sub-article (5)  of this Article which was as follows:-  

“Provided that for a period of ten years from the 
commencement of this Act or the holding of the second 
general election to the Assembly after such 
commencement, whichever occurs later, the vote of a 
member, elected to the Assembly as a candidate or a 
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nominee of a political party, cast in support of a resolution 
for a vote of no confidence  shall be disregarded if the 
majority of the members of that political party in the 
Assembly has cast its vote against the passing of such 
resolution.  

This proviso was later on substituted by the following proviso 
through 7th Amendment of the Constitution  in 1986 by way of 
Act No. II of 1986:  

“Provided that, the vote of a member, elected to the 
Assembly as a candidate or nominee of a political  party or 
who voted in favour of Prime Minister at the time of his 
election in the Assembly, cast  in support of a resolution for 
a vote of no confidence, shall not be counted if the majority 
of the members of that political party  and those members 
who voted in favour of Prime Minister, have cast their 
votes  against the passing of such resolution.”  

However, the above proviso was omitted by 9th Amendment of the 
Constitution through Act No. 9 of 1988 on account of wide spread 
political unrest and upheaval  in and out side the  Assembly.  

ARTICLE 19 
1[19. Extent of executive authority of 
Government.- (1) The executive authority of 
the Government shall extend to the matters with 
respect to which the Assembly has power to 
make laws including Part-B of Third Schedule 
and shall be so exercised as,- 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(a)  not to impede or prejudice the 
responsibilities of Government of Pakistan in 
relation to the matters specified in sub-article 
(3) of Article 31; and 

(b)  to  secure   compliance   with   the   laws 
made   in   relation   to  matters  specified in Third 
Schedule as set out under sub-article (3) of 
Article 31. 

(2)   The Government, if deems necessary or 
expedient in the public interest and to secure 
paramount purpose of social and economic  
wellbeing of the people of the State, may with 
the consent of  the Government of Pakistan, 
entrust, either conditionally or unconditionally, to 
the Government of Pakistan or to any of its  
subordinate authority including a ministry, 
division,  organization or statutory body or 
entity of Pakistan, to perform any  of such 
functions within territory of the State as may be 
prescribed by law. 

(3) The Government of Pakistan may also 
entrust, either  conditionally or unconditionally, 
any of its functions to the  Government in 
relation to any matter specified in Part-B of the 
‘Third Schedule’ as set out under sub-article (3). 
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(4)  The relationship between Government of 
Pakistan with the Government shall be such as 
manifested in sub-article (3) of Article 31 and the 
Cabinet Division D.O. No. 8/9/70-Cord-1 dated 
the 11th May, 1971 of the Government of 
Pakistan with respect to peculiar political status 
of Azad Jammu and Kashmir and shall be the 
guiding principles to maintain direct working 
relationship of Government with the Government 
of Pakistan.] 

 

[Original text of the amended article] 

[19. Extent of executive authority of Government.-  (1) 
Subject to this Act, the executive  authority of the Government 
shall extend to the matters with respect to which the Assembly 
has power to make laws.  

(2)  The executive authority of the Government shall be so 
exercised as:-  

(a) not to impede or prejudice the responsibilities of the 
Government of Pakistan  1[in relation to the matters 
specified in sub-section (3)  of section 31;] and  

(b) to secure compliance with the Laws  made by the 
Council.  

(3) Notwithstanding anything contained in this Act, the 
Government may, with the consent of the Council, entrust, either 
conditionally or unconditionally, to the Council, or to its officers, 
functions in relation to any matter to which the executive 
authority of the Government extends.] 

1 Substituted by (1st Amendment) Act, 1975.  
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Synopsis 

1. Substitution of Article.
2. What  is  Executive  Authority?
3. 
4. 

Transfer  of  Executive  Authority 
Azad Jammu and Kashmir Equal to the province 

COMMENTS 

1. SUBSTITUTION OF ARTICLE

Article 19 as it was, is totally substituted by new Article.
The Azad Jammu and Kashmir Council along with its legislative 
and executive capacity is abolished, except to the extent of advice 
for the appointments of Judges of Supreme Court, High Court and 
Chief Election Commissioner which vests in the Chairman of the 
Council. The legislative powers vested in the Council are 
transferred to the Azad Jammu and Kashmir Assembly and the 
Government of Pakistan analogous to the scheme of 18th 
Amendment of the Constitution of Pakistan. Hence all matters 
which fall in amended Schedule Three, vest in the Government of 
Pakistan along with its executive authority. However, the 
Assembly can also make laws in the matters falling in Part-B of 
third schedule with the permission of the Government of Pakistan. 
The supremacy now attaches to the Federal Laws in the matters 
falling in schedule. 

 Under sub-article (3) of Article 3 of the Constitution the 
laws of the Government of Pakistan would mean the “Federal 
Laws”, as the authority to legislate in Federation, vests in the 
Parliament, not the Government. 

This Article corresponds to Articles 97  and 137  of the 
Constitution  of Pakistan, as far as the extent  of executive 
authority of the Government of Pakistan and a provincial 
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Government, respectively, is concerned. Its corresponding 
provisions in the Indian Constitution are Articles 73 and 162, 
which respectively relate to executive powers of the Union and 
State Governments. It also corresponds to section 5  of the 
Occupied Jammu and Kashmir Constitution, 1957 and section 11 
of the Azad Jammu and Kashmir Government Act, 1970.    

This Article defines the extent  of executive powers of the 
Government of Azad Jammu and Kashmir. The executive powers 
of the Government of Azad Jammu and Kashmir   extend to 
matters  with respect to which the Azad Jammu and Kashmir 
Legislative Assembly  is competent to make laws. The Assembly 
is competent to make the laws in respect of all matters not 
enumerated in the third schedule of the Constitution. But executive 
authority  shall be exercised in such a manner that the 
responsibilities of the Government  of Pakistan mentioned under 
sub-article (3)  of Article 3  of the Constitution are not impeded or 
prejudiced and the laws made by the Government of Pakistan are 
complied with. However, that does not mean that compliance shall 
include the compliance with laws made by the Council without its 
legislative competence.1 The Council may be read as Government 
of Pakistan. 

The provisions of Article 19(1) of the Constitution do not 
render  the Azad Government of the State of Jammu and Kashmir 
as subordinate authority to the Government  of Pakistan,  but it is 
aimed at ensuring harmony in the practical implementation of the 
laws. Such arrangement was necessary for the reason that the laws 
made by the Government of Pakistan would need assistance of the 
Government  for its implementation.  Electricity (Adaptation) Act, 
1980  was enacted by the Azad Jammu and Kashmir Council, 
hence in case of conflict between the law of Azad Jammu and 

1 M/s. Jabeer Hotel Mirpur   v.  Kashmir  Council  Islamabad and  4 others  2000  
SCR  507 
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Kashmir Assembly and the Council, the law of the Council will 
override.1   

However, when there are two enactments  dealing with a 
situation, one is special enactment made by the Government of 
Pakistan and the other a general enactment made by the Azad 
Jammu and Kashmir Legislative Assembly under its legislative 
competence, though  general law in  nature,  the law made by the 
Government of Pakistan shall prevail as against the general law 
made by the Azad Jammu and Kashmir Assembly notwithstanding 
the fact that the law made by the Assembly could also be applied.2  

Similarly,  if a law is competently enacted by the 
Parliament of Pakistan in relation to any matter finding place in 
sub-articles (3) & (4) of Article 31 detailed in third schedule, the 
Government of Azad Kashmir shall ensure that the law so made 
and the executive authority exercised under  that  law, is not in any 
manner impeded or prejudiced for the reason that the matters are 
specifically excluded from the purview of the Assembly.   

2. WHAT  IS  EXECUTIVE  AUTHORITY?
This Article does not define what the executive authority is

and  what functions fall within its scope. Generally speaking the 
term executive authority or function means the residuary of 
Governmental functions that remain after the legislative and 
judicial  functions are taken away. It includes the activities of the 
general administrative  nature e.g. determination of policy, 
initiation  of legislation, maintenance of law and order, protection 
of social and economic welfare  within the territory of the State or 
for the State Subjects, wherever they are living.3 Although the 
executive  can take only those actions which are authorised  to it 
under an enactment  but if there is no enactment on the subject 

1 Azad Government    v.    Nafees Bakers   PLD 1995 SC  AJK  47 
2 Moulana Abdul Bari  v.  Govt. of Azad Jammu and Kashmir  PLD 1977 AJK 
58 
3 Jayantilal  Amratlal  v.  F.N. Rana  AIR 1964 SC  648 
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which falls within the legislative competence of the executive of 
Jammu and Kashmir Government,  it  can make  any regulation so 
long as it does not contravene any  legislation covering the field. 
Since the executive power of the Government of Azad Jammu and 
Kashmir is co-extensive with that of its legislative powers, it 
follows that it may make rules,  regulating any matter within its 
legislative competence without prior legislative authority, except 
where a law so requires.1 Such rules are made under the authority 
of the Constitution and not in exercise of any powers delegated by 
the legislature.2 These rules can be revoked, modified or altered 
without any formality, provided an accrued right is not affected or 
it does not violate  any provision of the law and the Constitution. 
The instructions and rules so made are enforceable in the similar 
manner as a law, even against the Government.3 The notification 
issued by the Government regulating the nomination to the 
professional colleges  are enforceable administrative rules.4 But 
the executive instructions and policy cannot amend the statutory 
rules.5     
3. TRANSFER  OF  EXECUTIVE  AUTHORITY

Although the executive authority  in respect of all the
matters in respect of which Azad Jammu and Kashmir Legislative 
Assembly has the powers to make the laws  vests in the 
Government of Azad Jammu and Kashmir  nevertheless, the 
Government can, with the consent of the Government of Pakistan, 
entrust executive authority in relation to any matter to the 
Government of Pakistan or to any of its authority conditionally or 
unconditionally.  The executive authority so exercised by the 

1 B.N Nagarajan  v.   State of Mysore  AIR 1966 SC  1942 
2 D.S. Jayadeviah  v. Narasimhegowda     AIR 1975 Karnataka  174 
3 Ramana Dayaram  v.  International Airport Authority of India  AIR 1979 SC 
1628 
4 Miss Nishat Saeed  v.  Chairman  Nomination Board Azad Jammu & Kashmir 
PLD  1977 AJ&K  33, Miss. Usma Ishaque v. Azad Jammu & Kashmir 
Nomination Board PLJ 1986 AJK 58 
5 Arif Hussain Dar  v.  Board of Revenue  PLD  2002 AJK  14 
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Government of Pakistan shall not be invalid simply for the reason 
that the law  with respect to which the authority is exercised is 
within the legislative  competence of Azad Jammu and Kashmir 
Assembly. Similarly the Government of Pakistan can also entrust 
some of its executive functions to the Government of Azad Jammu 
& Kashmir conditionally or  unconditionally for the matters falling 
under Part-B of Schedule Three only. 

When a power is entrusted to the Azad Jammu and 
Kashmir Government  by the Government of Pakistan, compliance 
with it will be obligatory for the Azad Jammu and Kashmir 
Government in view of Article 19(3) of the Constitution. As the 
Government of Pakistan stands on a higher pedestal to the Azad 
Jammu and Kashmir Government and is the Federal Authority, 
hence it can delegate its authority  in  similar manner as the 
Federal Government authorises  other provinces.  

4. AZAD JAMMU AND KASHMIR EQUAL TO THE
PROVINCE
A significant change of far reaching effect is brought by

making notification of the Cabinet Division dated 11th May 1970, 
which visualizes that “although Azad Kashmir is not a province of 
Pakistan but it shall be treated like other provinces and shall be 
dealt with accordingly”.1  

It has paved the way for stream-lining Azad Jammu & 
Kashmir in the main land of Pakistan. However, its consequential 
benefits cannot arise unless the Constitution of Pakistan is 
correspondingly amended to give AJK representation in the 
constitutional institutions of Pakistan e.g. Parliament, NFC, CCI, 
IRSA, etc. The Federal Laws will apply to Azad Jammu & 
Kashmir without its representation and participation in the 
legislation, decision and policy making under them. The 
Government of Pakistan and Azad Jammu & Kashmir Government 

1 Appendix LVIII 
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should take immediate necessary measures in this regard to bridge 
the viod. 

ARTICLE 20 
Advocate-General.- (1) The President shall appoint 
a person, being a person qualified to be appointed a 
Judge  of the High Court to be the Advocate-General 
for Azad Jammu and Kashmir. 
(2) It shall be the duty of the Advocate-General to 
give advice  to Government upon such legal matters, 
and to perform such other duties of a legal character, 
as may be referred  or assigned to him by the 
Government.  
(3) The Advocate-General shall hold office during 
the pleasure of the President.  
(4) The Advocate General may, by writing under 
his hand addressed to the President resign his office.   
(5) The person holding the office as Advocate-
General  immediately before the commencement of 
the Constitution shall be deemed to be the Advocate-
General,  appointed under the Constitution.  

COMMENTS 

This Article corresponds to Articles  100 and 140 of the 
Constitution of Pakistan, which  deal with the mode of 
appointment  and duties of Attorney-General and Advocate-
General,  respectively. Its corresponding provisions of the Indian 
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Constitution are Articles 76 and 165,  and section 42 of the 
Occupied Jammu and Kashmir Constitution, 1957.  

The Advocate-General is the principal law officer of the 
Government of  Azad Jammu and Kashmir. It is his duty to advise 
the  Government on legal matters and perform such other duties of 
legal character  which may be assigned to him.  He has the right to 
sit, take part  and speak in the proceedings of the Assembly  or any 
of its committees.1  He has the right of audience before all the 
Courts  and is a prosecuting agent as well.  The most trusted man 
possessing  the qualification to be appointed as Judge of the High 
Court is appointed as Advocate-General by the President on the 
advice of the Prime Minister. He holds office during the pleasure 
of the President i.e. as long as Government  reposes  confidence in 
him, or  as long as  he himself does not resign.  No tenure or 
duration of office of Advocate-General is prescribed like a Judge 
of the High Court  who retires  at the  age of 62 years. It implies 
that a person beyond the age of 62 years  can also be appointed  or 
continue as Advocate-General  and  there is no  bar  to it.  Even a 
retired Judge of the High Court,  if not otherwise disqualified, can 
be appointed as Advocate-General.2  

The qualification for appointment as a Judge of High Court 
or Advocate-General are jointly provided under sub-article (3) of 
Article 43,  but duration of the office has been fixed only for a 
Judge of the High Court not for Advocate-General, who can hold 
the office even after the age of 62  years and is  removable at the 
pleasure of the President, hence he is not disqualified to hold the 
office after the age of 62 years.3 Possessing the qualification to be 
appointed as a Judge of the High Court, prima facie, means that he 
must be of the level of a Judge of High Court by virtue  of his 
knowledge,  conduct,  caliber and stature etc. The strict 

1 See Article 26(2) of the Constitution.  
2 Atlas  Cycle Industries Ltd.  v. Their Workmen  AIR 1962 SC 1100,   G.D. 
Karkare   v.  T.L. Shevde  AIR 1952 Nagpur 330. 
3  (Mujahid Hussain Naqvi   v.  Sardar Rafique Mehmood Khan  2003 PLC CS 

725) 
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qualification for a Judge of the High Court applies for appointment 
of a Judge of the High Court alone, who  is to perform the duties of 
the Judge, not Advocate-General, who is required to be of the 
level  of Judge High Court.  

The Advocate-General is Chairman of the Azad Jammu and 
Kashmir Bar Council, under the Azad Jammu and Kashmir Legal 
Practitioners Bar Council Act 1995.1  In that capacity, he is leader 
of the Advocates and has precedence  over other Advocates  under 
Supreme Court Rules.  Government can entrust  the cases to 
Advocates other than Advocate General as well, but they are 
deemed to be subordinate to the Advocate General on account of 
his principality.  Concession or admission made in the Courts by 
Advocate-General binds the Government as against concession 
made by the Government  pleaders, which has to be in writing and 
upon the instructions of a responsible  officer of the Government.2  

ARTICLE 21 
Azad Jammu and Kashmir Council.- (1)  There 
shall be an Azad Jammu and Kashmir Council 
consisting of.-  
(a) The Prime Minister of Pakistan; 
(b) the President; 
(c) five members to be nominated by the Prime 

Minister of Pakistan from time to time from 
amongst Federal Ministers and members of 
Parliament;  

1  (Act XXX dated 26th December 1995) 
2   (Periyar  and Pareekanni   Rubbers Ltd.   v.  State  of  Kerala   AIR 1990 SC  
2192) 
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(d) The Prime Minister of  Azad Jammu and 
Kashmir or a person nominated by him; and 

(e) six members to be elected by the Assembly 
from amongst State Subjects in accordance 
with the system of proportional representation 
by means of the single transferable vote.  

(2) The Prime Minister of Pakistan shall be the 
Chairman of the Council.  
(3) The President shall be the Vice-Chairman of 
the Council.  
1[(3-A) The Federal Minister of State for Kashmir 
Affairs and Northern Affairs shall be an ex-officio 
member of the Council.]  
(4) The qualifications and  disqualification for 
being elected, as and for being, a member of the 
Council shall, in the case of a member referred to in 
clause (e)  of sub-article (1),  be the same as these for 
being elected as, and for being a member of the 
Assembly.  
2[(4-A) The seat of a member of the Council 
elected by the Assembly, hereinafter referred to as an 
elected member, shall become vacant if,-    

1 Added by (2nd Amendment) Act, 1976. 
2 Inserted by (1st Amendment) Act, 1975. 
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(a) he resigns his seat by notice in writing under 
his hand addressed to the Chairman or, in his 
absence, to the Secretary of the Council;  

(b) if he is absent, without the leave of the 
Chairman, from thirty consecutive sittings of 
the Council;  

(c) he fails to make the oath referred to in sub-
article (6)  within a period of ninety days after 
the date of his election,  unless the Chairman, 
for good cause shown, extends the period; or  

(d) he ceases to be qualified for being a member 
under any provision of the Constitution or any 
other law. 

(4-B) If any question arises whether a member has, 
after his election, become disqualified from being a 
member of the Council,  the Chairman shall refer the 
question to the Chief Election Commissioner and, if 
the Chief Election Commissioner is of the opinion 
that the member has become disqualified, the 
member shall cease to be a member and his seat shall 
become vacant.  
(4-C) An election to fill a vacancy in the office of an 
elected member shall be held not later than thirty 
days from the occurrence of the vacancy or, if the 
election cannot be held within that  period  because 
the Assembly is dissolved, within thirty days of the 
general election to the Assembly.  
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(4-D) The manner of election of elected members and 
filling of a casual vacancy in the office of an elected 
member shall be such as may be prescribed.]  
(5) 1[An elected member]  shall hold office for a 
term of  five years  from the day he enters upon his 
office:  

2[Provided that an elected member shall, 
notwithstanding the expiration of his term, continue 
to hold office until his successor enters upon his 
office.]  
(6) 3[An elected  member] shall, before  entering 
upon office,  make before the Chairman oath in the 
form set out in the First Schedule.  
4[(7)  The words ‘the Prime Minister of Pakistan’ 
wherever occurring in this Article shall be deemed  to 
include the person for the time being exercising the 
powers and performing the functions  of the Chief 
Executive of Pakistan.  
5[(8)  The Council shall have an advisory role in 
respect of matters and subjects, referred to in sub-
Article (3) of Article 31 and in respect of the 

1 Substituted by (1st Amendment) Act, 1975.  
2 Added by ibid. 
3 Substituted by ibid. 
4 Added by (5th Amendment) Act, 1977. 
5 Added  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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responsibilities of Government of Pakistan under 
the UNCIP Resolutions.] 

[Original text of the amended article]
1[(7) The executive authority of the Council shall extend to all 
matters with respect  to which the Council has power  to make 
laws and  shall be exercised, in the name of the Council, by the 
Chairman who may act either directly or through the Secretariat 
of the Council of which a Federal Minister  nominated by the 
Chairman from amongst the members of the Council and not 
more than three Advisors appointed by the Chairman shall be in 
charge: 

Provided that the Council may direct that, in respect of 
such matters as it may specify, its authority shall be exercisable 
by the Vice-Chairman of the Council, subject to such conditions, 
if any, as the Council may specify.  

(8) An Advisor may be appointed from amongst the elected 
members  or the members of the Assembly. 

(9) An Advisor shall, before entering upon office, make 
before the Chairman oath in the form set out in the First 
Schedule.  

(10) An Advisor who is a member of the Assembly and 2[the 
Federal Minister of the State  for Kashmir Affairs and Northern 
Affairs]  shall have the right to speak in, and otherwise take part 
in the proceedings of the Council, but shall not by virtue of this 
sub-section be entitled to vote.”  

(11) The Council may make rules for regulating its procedure 
and the conduct of its business, and shall have power to act 
notwithstanding any vacancy in the membership thereof, and any 
proceedings of the Council shall not be invalid on the ground 
that a person who was not entitled to do so sat, voted or 
otherwise took part in the proceedings.  

1 Substituted by (1st Amendment) Act, 1975.  
2 Substituted by (2nd Amendment) Act, 1976. 
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(12) Orders and other instruments made and executed in the 
name of the Council shall be authenticated in such manner as 
may be specified in rules to be made by the Council and the 
validity of an order or instrument which is so authenticated shall 
not be called in question on the ground that it is not an order or 
instrument made or executed by the Council.  

(13) The Chairman may regulate the allocation and 
transaction of the business of the Council and may, for the 
convenient transaction of that business, delegate any of its 
functions to officers and authorities subordinate to it.] 

Synopsis 
1. What is Council
2. Status  of  Azad  Jammu  and  Kashmir  Council
3. Composition of Council
4. Critical Analysis

5. Functions of the Council

COMMENTS 

1. WHAT IS COUNCIL

There is no provision corresponding to this section in any
of the Constitutions of the Subcontinent. Council is almost 
rendered redundant after 13th Constitution Amendment Act. It is 
left with the business of advising the Government of Pakistan in 
respect of those matters which vest in it under Articles 31(3) and 
(4) and its Schedule. Composition of the Council remains the 
same, but its legislative and executive functions are taken away. 

This Article was introduced for the first time in  1974, 
when Azad Jammu and Kashmir Government Act, 1970 was 
repealed and Azad Jammu and Kashmir Interim Constitution Act, 
1974 was enacted and  instead of presidential form of Government, 
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the parliamentary form of Government was introduced in Azad 
Jammu and Kashmir.  Some of the subjects forming part of the 
Federal Legislative List, as it was before 18th amendment, in 4th 
Schedule of the Constitution of the Islamic Republic of Pakistan 
were entrusted  to the Azad Jammu and Kashmir Council.  Thus 
the Azad Jammu and Kashmir Council in a way  was exercising 
the authority akin to the Federal Parliament as far as the State 
Subjects and  territory of Azad Jammu and Kashmir is concerned.   

2. STATUS  OF  AZAD  JAMMU  AND  KASHMIR  COUNCIL

It is somehow confusingly perceived that Council is akin or
equal to the upper House or the Senate.  It is none of the two.  Its 
legislative authority  or the function was equal to the Parliament of 
Pakistan viz-a-viz  Azad Jammu and Kashmir with almost the 
same subjects at its disposal, except  a few specifically excluded 
from it, while its  executive authority was equal to the Federal 
Government of Pakistan to the extent of council subjects.  The 
executive authority of the Council had overriding  effect over the 
functions of  Government of Azad Jammu and Kashmir in view of 
Article 19 of the Constitution before its amendment.  However, 
that did not mean that the Azad Government of the State of Jammu 
and Kashmir  is an authority subordinate to the Azad Jammu and 
Kashmir Council within the meaning of Article 21(3)  of the 
Interim Constitution Act, 1974.1 It is now left with the advisory 
role only with respect to the matters listed in Third Schedule of the 
Constitution.  

3. COMPOSITION OF COUNCIL

It consists of the  Prime Minister of Pakistan  as its
Chairman; Prime Minister of Pakistan includes the person for the 
time being exercising the powers  and  performing the functions of 

1  Azad Government    v.   Nafees Bakers  PLD  1995  SC AJK  47 
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the Chief Executive of Pakistan.1 Five members nominated by the 
Prime Minister of Pakistan from amongst the Federal Ministers 
and members of Parliament;  President of Azad Jammu and 
Kashmir as its Vice-Chairman; the Prime Minister of Azad Jammu 
and Kashmir or his nominee;  six members elected by the Azad 
Jammu and Kashmir Assembly and Federal Minister of the State 
for Kashmir Affairs and Northern Affairs, as ex-officio member.  
The Federal Minister of State for Kashmir Affairs and Northern 
Affairs is other than the Minister who is Minister Incharge of the 
Azad Jammu and Kashmir Council  Secretariat, commonly known 
as the Minister of Kashmir Affairs and Northern Affairs.2 

The elected members  of the Council  are elected by the 
members of Azad Jammu and Kashmir Assembly in accordance 
with the system of proportional representation by means of  the 
single transferable vote in accordance with the procedure laid 
down by the Act known as The Azad Jammu and Kashmir 
Council (Election) Act, 1976.  The normal tenure   of an elected 
member is five years from the date he enters upon his office  after 
making  oath before the Chairman or his nominee, but he continues 
to hold the office until his successor  enters upon the office.3

To be elected  as a member of the Council one is required 
to possess the same qualifications and is subject to the same 
disqualifications, as are provided for being elected  as, and for 
being a member of the Azad Jammu and Kashmir Assembly. Thus 
a person who is not qualified to be a candidate for the Azad Jammu 
and Kashmir Assembly or one who stands disqualified or incurs 
disqualification  after  being  so  elected, becomes disqualified 

1  Sub-article 14 of Article 21 of the Interim Constitution, 1974. 
2 Sub-article 1 to 3  of  ibid.
3 Sub-article 5 and 6 of ibid. 
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from  being a member of the Azad Jammu and Kashmir Council.1 
The  seat of an elected member of the Council becomes vacant:- 

“In case he resigns by notice in  writing addressed to the 
Chairman or the Secretary of the Council; 

If he is absent without leave from  thirty consecutive 
sittings of the Council;   

If he fails to make oath within a period of 90 days  after the 
date of election, unless extended by the Chairman;  or 

If he  ceases to be qualified  for being a member  under the 
Constitution or any other law.”    

The question as to whether an elected member of the Council has 
ceased  to be qualified, can be decided by the Chief Election 
Commissioner of Azad Jammu and Kashmir  on a reference made 
by  the Chairman of Azad Jammu and Kashmir Council.2 

A vacancy in the office of an elected member shall be filled  
in not later than thirty days from the date  of the vacancy, but if the 
Assembly is not in existence because of its dissolution, it shall be 
filled in  within thirty days of the general election to the 
Assembly.3

It is anomalous  that  Prime Minister of Pakistan and other 
members of the Parliament of  Pakistan  not elected  by  the 
people  of  Azad  Jammu and Kashmir are included in and deemed 
as representatives of Azad Jammu and Kashmir.  

It should have been other way round that the Azad Jammu 
and Kashmir elected representatives should be included in the 
Constitution of Pakistan to represent Azad Jammu and Kashmir 
there so that they  form part of policy and decision making at 

1 Sub-article 4 of  Article 21 of the Interim Constitution, 1974.  
2 Sub-article 4-b of Ibid.    
3 Sub-article 4-C of Ibid. 
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national level which effect the Government and people in Azad 
Jammu and Kashmir.

4. CRITICAL ANALYSIS
Although legislative and executive authorities were

visualised to be separable under the Article, but they were so 
overlapping and interwoven that distinction is bleak and blink. 
The authority of the Prime Minister of Pakistan with five Federal 
Ministers and a Federal Minister of the State for Kashmir Affairs 
and Northern Affairs was dominating over the six elected members 
of the Council, the President and the  Prime Minister of Azad 
Jammu and Kashmir. None of the Federal authorities including the 
Prime Minister of Pakistan was under the oath of Azad Jammu and 
Kashmir Constitution under which they  exercise the authority. 
None of them was elected representative of Azad Jammu and 
Kashmir. The President and the Prime Minister were practically 
under the administrative, political and financial control and 
authority of the Federal Government for their survival in the 
system, hence docile for their stacks.  Elected members survival 
was not at their stake but their financial interests for the projects 
sponsored by the Council and temptation for being appointed as 
advisors, hardly mustered courage to differ with the Council 
Secretariat, which means Prime Minister of Pakistan and Minister 
Incharge of Council Secretariat. The result was that the laws were 
passed, adopted or extended to Azad Jammu and Kashmir without 
any debate, discussion or objection within the blinking of eye.  The 
session of the Council was held once or at the most twice in a year, 
that too, for an hour or two.  The status of Azad Jammu and 
Kashmir can very unambiguously be perceived. 

As far the exercise of executive authority is concerned, the 
Prime Minister of Pakistan had the exclusive authority in relation 
to all the matters relating to Council and the Government of 
(Pakistan) but it was expressed in the name of Council or the 
Chairman of the Council, which was just a pretext or device to 
give an impression that Azad Jammu and Kashmir Council is a 
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separate entity, which in fact was not.  It was a gimmick. All the 
decisions were practically taken at the level of Ministry of Kashmir 
Affairs and the Prime Minister’s secretariat. They  were processed 
through different Ministries of Pakistan and then expressed in the 
name of Council.  The Azad Jammu and Kashmir Government and 
the Council were the attached Divisions of the Ministry of Kashmir 
and Gilgit-Baltistan Affairs under Rule 19 of Schedule II of the 
Rules of Business of the Government of Pakistan, 1973. The 
Advisors visualised before amendment were appointed without 
having any power, executive authority and portfolio. They were 
just done away with the development schemes out of the Council 
fund which was also raised from Azad Kashmir and State Subjects.  

There was a growing resentment against the camouflaged 
functions exercised by the Prime Minister of Pakistan or Minister 
Incharge of Kashmir Affairs, which affected the political, social 
and economic life of Azad Jammu and Kashmir and State Subjects, 
without their accountability before the Assembly, the Parliament or 
the Supreme Court of Pakistan. 

After 13th Amendment, the spirit of 18th to 20th  
amendments in the Constitution of Pakistan is inculcated in it by 
suitable amendments in the Constitution of Azad Jammu and 
Kashmir  by entrusting all the legislative and executive functions 
of federal nature  to the Government of Pakistan by abolishing 
Azad Jammu and Kashmir Council.  It is brought at par with the 
provinces of Pakistan. What remains to be done is that  the Azad 
Jammu and Kashmir be given representation in the Parliament of 
Pakistan, by treating Azad Jammu and Kashmir equal to a province 
of Pakistan  without  making  it as a province . It will enable it to 
be a member in the National Economic Council of Pakistan, 
National Finance Commission, Council of Common Interests and 
IRSA, besides being entitled to the profit earned on hydel 
generation.  The policies and decisions of the above institutions 
effect Azad Jammu and Kashmir without being their member.  
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It would need amendment in the Constitution of Pakistan. 
Article 257 of the Constitution of Pakistan, 1973 can be applied 
partially by amendment to give constitutional rights in the 
federation, pending final disposition of the Kashmir Issue. The 
President of Pakistan can be empowered to extend such provisions 
of the Constitution of Pakistan to Azad Jammu and Kashmir with 
the  consent of the Azad Jammu and Kashmir Government which 
ensure the representation of the area in the federation. It is a 
question of human rights which does not militate against United 
Nations Resolutions. The rights of the people of the liberated parts 
of the State cannot be kept hostage to the resolution of Kashmir 
Issue.  

The State of Jammu and Kashmir along with some other 
Indian States  such as Kallat, Hyderabad, etc.  had been provided 
representation in the Federal Legislature under the Government of 
India Act, 1935, although they were not part of British India. The 
purpose is to associate the representatives of these areas in policy 
and decision making in relation to those subjects which fall within 
the domain of the federation. Pakistan needs to make Azad Jammu 
and Kashmir and Gilgit-Baltistan a model of empowerment so as 
to attract the people of the State as a whole, to opt for Pakistan 
when plebiscite is held.    

5. FUNCTIONS OF THE COUNCIL

After 13th Amendment, the Council is  entrusted with the 
advisory functions only in relation to matters listed in Third 
Schedule of the Constitution. 
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ARTICLE  22 
Legislative Assembly.- (1) The Legislature of Azad 
Jammu and Kashmir shall consist of a Legislative 
Assembly consisting of  1[fifty three] members of 
whom,- 
2[(a)  forty five shall be elected directly on the basis 
of adult franchise, out of whom,- 

(i)   thirty  three  members  to  be elected by the 
State Subjects residing in the Azad Government of 
the State of Jammu and Kashmir as defined in 
Article 2: 

Provided that this amendment shall take 
effect from the next term of the Assembly; 

(ii)   six members to be elected from amongst 
themselves by the refugees from the occupied 
areas of districts of Muzaffarabad, Anantnag 
(Islamabad) and Baramula as these existed on 
the 14th day of August, 1947, who are now 
residing in any of the province of Pakistan; 

(iii)    six members to be elected from 
amongst themselves by such of the State 
Subjects from occupied areas of districts of 
Jammu, Kathua, Reasi, Udhampur, Poonch State 
and Mirpur as existed on the 14th day of 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
2 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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August, 1947 and Mangla Dam affectees who 
are now residing in any of the province of 
Pakistan: 

Provided that the members represented 
under sub-clauses (ii) and (iii), hereinabove, shall 
be deemed to have been elected and shall always 
to have been validly represented and elected 
under this Article.] 

 (b) 1[five], who shall be women, shall be elected 
by the directly elected members; 

2[(c)  one, who shall be from amongst the Ulema-e-
Din or Mushaikh and well-versed with the 
teachings of Islam, shall be elected by the 
directly elected members; 

(d) one, who shall be from amongst the Jammu and 
Kashmir State Subjects residing abroad, shall 
be elected by the directly elected members; and  

(e) One, who shall be from amongst the 
technocrats and other professionals, shall also 
be elected by the directly elected members.] 

(2) The manner of election of the members of the 
Assembly and the manner of filling casual vacancies 
shall be such as may be prescribed. 

1 Substituted by (11th Amendment) Act, 2005 
2 Added by (7th Amendment) Act, 1986.  
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(3) Every Assembly, unless sooner dissolved, shall 
continue for five years from the date appointed for 
their first meeting and no longer, and the expiration 
of the said period of five years shall operate as  
dissolution of the Assembly. 
1[(4) A general election to the Assembly shall be 
held within a period of sixty days immediately 
preceding the day on which the term of the Assembly 
is due to expire, unless the Assembly has been sooner 
dissolved, and the result of the election shall be 
declared not later than fourteen days before that day.] 

[Original text of the amended article]
[(1)(a) 2[forty one] shall be elected directly on the basis of adult 
franchise; and] 

Synopsis 

1. Territorial — Non-territorial and reserved seats
2. 
3. 

Term and manner of Election of Assembly 
Critical Analysis 

COMMENTS 

This Article corresponds  to section 14 of the Azad Jammu 
and Kashmir Government Act, 1970, and Articles 51, 52, 106 and 
107  of the Constitution of Pakistan, which respectively relate to 
the  Parliament and the Provincial Assemblies. Its corresponding 

1 Added by the (5th Amendment) Act, 1977.  
2 Substituted by (11th Amendment) Act, 2005. 
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provisions in the Indian Constitution are Articles 81 and 169, 
which respectively relate to the composition of House of the 
People  and Legislative Assemblies. It also corresponds to section 
47 of the Occupied Jammu and Kashmir Constitution, 1957.   

1. TERRITORIAL — NON-TERRITORIAL &
RESERVED SEATS

After 13th Constitution Amendment, the Azad Jammu & 
Kashmir Assembly shall consist of 53 Members. 45 seats are to be 
filled on the basis of adult franchise. These include 12 seats of 
refugees State Subjects settled in Pakistan who have migrated from 
the occupied parts of the State of Jammu and Kashmir and others, 
who are now settled in different places in Pakistan. These are non-
territorial seats. 33 seats are allocated for the  territories of Azad 
Jammu and Kashmir which are territorial seats. The district-wise 
allocation of the seats of the Assembly is regulated by the Azad 
Jammu and Kashmir  Delimitation of the Constituencies  
Ordinance 1970.1 The seats allocated for the  refugees  of the 
Jammu and Kashmir State settled in Pakistan are divided equally 
between Valley and Jammu  Refugees, respectively, commonly 
called as the valley and   Jammu and others,   each having six 
seats. The word “others” includes the non refugee State Subjects 
settled in different provinces of Pakistan  i.e. State Subjects of 
territories of Azad Kashmir who have shifted their residence to the 
area forming provinces of Pakistan and other territories under  
direct control of Pakistan.  Election to these seats is also directly 
held on the basis of adult franchise.   

The directly elected members of the Assembly elect eight 
members against the reserved seats. The manner of the election of 
the reserved seats is regulated by the  rules called as the Azad 
Jammu and Kashmir Legislative Assembly (Reserved Seats) 
Election Procedure Rules, 1986.  Out of eight  reserved seats, five 

1 Ordinance No.VII of 1970. 
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are for women, one each for Ulema-e-Din and Mushaikh, State 
Subjects residing abroad & Technocrats,  and other professionals.1  

2. TERM AND MANNER OF ELECTION OF
ASSEMBLY

The term of the Assembly is five years  from the  first
meeting, unless earlier dissolved.  The expiration of the period of 
five years automatically  operates as a dissolution of the Assembly. 
The  General Election to the Assembly is to be held within 60 days 
of the date when the term of the Assembly is due to expire.  The 
result of the election is to be declared within 14 days before the 
date of expiry of the term of Assembly. The manner  of election  of 
the members of the Assembly, filling of the casual vacancies, the 
preparation of electoral rolls,  the conduct of elections  and election 
petitions, election offences and other matters necessary for the 
Constitution of the Assembly are regulated  by the Azad Jammu 
and Kashmir Legislative Assembly (Election) Ordinance, 1970, as 
amended from time to time and the Azad Jammu and Kashmir 
Legislative Assembly (Election) Rules, 1970 as amended from 
time to time.   

3. CRITICAL ANALYSIS

The seats reserved for the refugees from the Indian
Occupied Kashmir settled in different provinces of Pakistan is a 
symbolic representation of the entire State in the Assembly of 
Azad Jammu and Kashmir, which is notionally called as the 
representative Government of the entire State or a “Base Camp”.  
But the Constitution and UNCIP Resolutions do not accept this 
notion. It is for the political consumption only. The legislative 
authority of the Assembly is limited to the territory of Azad 
Jammu and Kashmir, the State Subjects and its employees in 

1 See sub-article 1-b of Article 22 of the Interim Constitution.
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relation to their internal rights and duties within the meaning of 
Article 31(1) and (2). 

The refugees seats are now included in the Constitution 
under 13th Amendment. It militates against the domain of 
Constitution which is “for the territories of Azad Jammu and 
Kashmir only”. The extra territorial legislation and administration 
is beyond the scope of Constitution. The election against twelve 
refugee seats is conducted by an administration not within the 
administrative control of Azad Jammu and Kashmir Government 
and not answerable before the Judicial and Administrative 
Tribunals of Azad Jammu and Kashmir for any corrupt practice in 
the elections, which is rampant and a notorious phenomenon. 

The members elected from non-territorial constituencies are 
wedded to their places of residence out of Azad Jammu and 
Kashmir and aligned to the local political parties and 
administration of that area, who ensure selection of a person of 
their choice in connivance with the administration under the 
control of relevant province through voters got registered by the 
administration of the relevant province not under control of Azad 
Jammu and Kashmir authorities.  Non-State Subjects and bogus 
votes are common complaints.  The persons so elected tilt towards 
the party in power in the constituency of their residence.  Most of 
the refugee seats are located in the province of Punjab. The party 
in power in Punjab, sweeps the pool by all fair and foul means, and 
they ultimately fall in the lap of their mentors because of their local 
political and economic interest. It creates imbalance in the power 
structure of Azad Jammu and Kashmir Government which remains 
hostage to these members.  Bad name is attributed to the Pakistan 
administration for rigging the election and hijacking the mandate. 
The members so elected have no local, personal or economic 
interest or contribution in the political and social set up of Azad 
Jammu and Kashmir territory, except to enjoy perks and privileges 
in the Assembly and fleece the funds from Azad Jammu and 
Kashmir for development in their constituency. It is all fake 
exercise.   
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Bulk of State refugees are also settled in Azad Jammu and 
Kashmir territories, but they do not have the representation like 
those settled outside Azad Jammu and Kashmir, although they 
directly and substantially contribute to the civil, political and 
economic life of Azad Jammu and Kashmir territory.  They are 
deemed, treated and pose as refugees but are assimilated in the 
local life, sharing their bounties, while refugees settled outside 
Azad Jammu and Kashmir are voters in the relevant national, 
provincial and local Government constituencies besides Azad 
Jammu and Kashmir, deriving benefits at their places of residence 
like other fellow countrymen besides sharing from  Azad Jammu 
and Kashmir budget and other privileges.  It is against the basic 
spirit of democracy and citizenship rights, hallmark of which is 
“one man one vote and no representation without taxation.” 

To harmonize, legitimise and legalise the purpose of 
symbolic representation of refugee State Subjects, the seats be 
equally divided between the resident and non-resident State 
Subject refugees; members of the Assembly directly elected from 
territorial constituencies of Azad Jammu and Kashmir, may elect 
refugee State Subjects enlisted as voters in any of the territorial 
constituencies of Azad Jammu and Kashmir and proven refugees 
or their descendants  entered with the status of Kashmir refugee in 
the national or provincial electoral list of their place of living 
outside Azad Jammu and Kashmir. 

Besides legalisation and legitimacy, it will keep connected 
the refugees of the State settled outside the State territories with 
the State, bring in the State their experience, expertise and revenue 
to the State exchequer as tax payers, save the State of Pakistan 
from the blemish of rigging the State elections and unfreeze the 
Assembly from being hostage to the outside influence in making 
and breaking the Governments and ensure uninterrupted 
continuance of Assembly and Government. 



The Azad Jammu & Kashmir Interim Constitution, 1974 530 

ARTICLE  23 
Oath of Members of the Assembly.- (1) A person 
elected as a member of the Assembly shall not take 
his seat in the Assembly until he makes before such 
person as is prescribed by rules of the Assembly an 
oath in the form set out in the First Schedule. 
(2) The oath may be made at any time whether or 
not the Assembly is in session. 
(3) If any person sits or votes in the Assembly 
knowing that he is not qualified to be, or is 
disqualified from being, a member of the Assembly 
he shall be liable in respect of every day on which he 
so sits or votes to a penalty of two hundred rupees a 
day which may be recovered from him as a debt due 
to the Government recoverable as arrears of land 
revenue. 

COMMENTS 

This Article corresponds to section 14-A of Azad Jammu 
and Kashmir Government Act, 1970   and Articles 65  and 127  of 
the Constitution of Pakistan, which respectively relate to the oath 
of members of the National and Provincial Assemblies. Its 
corresponding provisions in the Indian Constitution  are Articles 
99 and 188, which respectively relate to the members of the Indian 
Parliament  and State Legislatures. It also corresponds to section 
64 of the Occupied Jammu and Kashmir Constitution, 1957.    
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A member elected to the Assembly shall not be allowed to 
sit or  vote  in the proceedings of the Assembly until  he has taken 
oath prescribed by First Schedule of the Constitution. The oath 
may be taken at any time before the Speaker or any other person 
prescribed by the  rules of the Assembly,  whether Assembly is in 
session or not.  The successful candidates can be called the 
members of the Assembly only when they take their oath  and 
before that, they are just elected candidates,  not eligible  to take 
their seats in the Assembly. If a person who is not qualified or is 
disqualified from being a  member of the  Assembly, knowing his 
disqualification, sits  or votes in the Assembly,  he shall be liable 
to a penalty of Rs.200/-  per day in respect of every day he so sits 
under rules of the Assembly. This penalty can be recovered from 
him as arrears of land revenue.  

ARTICLE  24 
Qualification of Members of the Assembly.- (1) A 
person shall be qualified to be elected as, and to be, a 
member of the Assembly if,- 
(a) he is a State Subject; 
(b) he is not less than twenty-five years of age; and 
(c) his name appears on the electoral roll of any 

constituency in Azad Jammu and Kashmir or 
Pakistan. 

(2) A person shall be disqualified from being so 
elected if,- 
(a) he is of unsound mind and stands so 
declared by competent Court; or 
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(b) he is an undischarged insolvent unless a 
period of ten years has elapsed since his being 
adjudged as insolvent; or 
(c) he has been on conviction for any offence 
sentenced to transportation for any term or 
imprisonment for a term of not less than two 
years unless a period of five years has elapsed 
since his release; or 
(d) he holds any office of profit in the service 
of Azad Jammu and Kashmir or in the service 
of Pakistan other than an office which is not a 
whole time office remunerated either by salary 
or by fee other than an office specified in the 
Second Schedule; or 
(e) he has been dismissed for mis-conduct 
from the service of Azad Jammu and Kashmir 
or the service of Pakistan unless a period of 
five years has elapsed since his dismissal; or 
(f) he is otherwise disqualified from being a 
member of the Assembly by the Constitution or 
by or under any other law. 

Synopsis 
1. Qualifications
2. Disqualifications
3. Qualifications  &  disqualifications   interchangeable
4. Office of profit
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COMMENTS 

This Article corresponds to Articles 62 and 63 of the 
Constitution of Pakistan and section 14(b) of the Azad Jammu and 
Kashmir Government Act, 1970.  Its corresponding provisions in 
the Constitution of India are Articles 84 and 102, which relate to 
the members of Parliament  and Articles 173 and 191, which relate 
to the  State legislatures. Section 51 of the Occupied Jammu and 
Kashmir Constitution, 1957  also corresponds to this section.  

It prescribes the qualifications for  and disqualifications 
from being elected as a Member  of the Azad Jammu and Kashmir 
Assembly.  

1. QUALIFICATIONS
The list of qualifications  prescribed in the Constitution is

very brief, that a candidate must be a State Subject, of 25 years of 
age, duly entered in the electoral roll  of any constituency  in Azad 
Jammu and Kashmir or Pakistan. However, three more 
qualifications have been prescribed under the Azad Jammu and 
Kashmir Legislative Assembly (Election Ordinance), 1970, by way 
of amendments in the Act, in 1987,1  which are as under:- 

“5(1)(d)  He is of good character  and is not commonly 
known as one who violates Islamic Injunctions;  

(e) He has adequate knowledge of Islamic teachings 
and practices obligatory duties prescribed by Islam 
as well as abstains from major sins;  

(f) he is sagacious, righteous, honest, ameen and not 
profligate: 
Provided  that the provisions (d)  and (e)  above 

shall not apply  to a person who is a non-muslim, but such a 
person shall have a good moral reputation.” 

1 Act II of 1987. 
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Whether these qualifications could be prescribed under the law 
despite the fact that there is no provision in the Constitution 
authorizing  to prescribe the qualifications like  clause (f) of sub-
article (2) of Article 24 which authorizes the  legislature to provide 
disqualifications, requires consideration. These qualifications have 
been borrowed from Article 62 of the Constitution of Pakistan. 
The crucial date for applying this Article, is the date of scrutiny of 
nomination  papers.1     

2. DISQUALIFICATIONS
Any of the disqualifications provided under the aforesaid

provision or under law envisaged under clause (f) of Article 24  of 
the Constitution would disentitle a person to contest election to the 
Assembly despite the fact that he possess  all the three 
qualifications laid down  under sub-article (1) of Article 24 of the 
Constitution. Any disqualification imposed by a subordinate 
legislation  would be as good as any disqualification enumerated in 
sub-article (2)  of Article 24 of the Constitution.2 A State Subject 
not residing and registered as a voter in the reserved constituencies 
of the Assembly  in Pakistan or  illegally registered as such, is not 
qualified to contest election against reserved seats of refugees.3 
The disqualification  provided in the Ordinance shall have same 
force as provided in the Constitution.4  

Besides the disqualifications prescribed by the Constitution 
itself, the Constitution authorizes the legislature  under clause (f) 
of sub-article (2) of this Article to prescribe the disqualifications. 
A comprehensive list of disqualifications  is prescribed under sub-
section (2)  of section 5  of the Azad Jammu and Kashmir 

1 Pashupati Nath Singh   v.  Harihar Prasad Singh  AIR 1968 SC 1064, Khaje 
Khanavar Khadarkhan   v.  Siddavanhalli  Nijalingappa  AIR 1969 SC 1034 
2 Sardar Sikandar Hayat Khan v. Syed Ghulam Mujtaba Bukhari PLD 1991 SC 
AJK 1 
3 Ibid 
4 Shujah  v.  Chief Election Commissioner AJ&K  and 8 others  PLJ  1996 AJK 
154 
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Legislative Assembly (Election Ordinance), 1970, by way of 
different amendments in the Act  through Act No. II of 1987, Act 
No. III of 1997  and Act No. XXVII of 2001.  

A disqualification listed as 5(2)(vii) in the Azad Jammu 
and Kashmir Legislative Assembly (Elections) Ordinance, 1970 to 
the extent that “if he is propagating any opinion or acting in any 
manner, prejudicial to the ideology of States’ accession to 
Pakistan” is deemed and exploited in and around the world as 
against the fundamental right of freedom of speech and expression 
and against the fundamental human rights.  It is embarrassing the 
position of Pakistan at all International Forums. It definitely 
militates against the basic structure of Azad Jammu and Kashmir 
Constitution and UNCIP Resolutions, which give option of India 
as well, besides Pakistan. Hence it requires revisiting. 

3. QUALIFICATIONS  AND DISQUALIFICATIONS
INTERCHANGEABLE
The words ‘qualifications’ and ‘disqualifications’ are

practicably interchangeable terms.1 The term qualifications and 
disqualifications are so interwoven  that it can be said that a person 
who was not qualified stands disqualified and the  disqualified 
person is not qualified.2 The qualifications and disqualifications 
are two shades of the same picture. These are interchangeable  to 
each other and must be read together and not in isolation. 
Therefore, a person who fulfils  the requisite qualifications laid 
down under the Constitution and also does not suffer from any of 
the disqualifications, can contest  election for the Legislative 
Assembly.3 These are inter linked and have to be read 
conjunctively and not in isolation.4 If a person does not possess the 
qualifications prescribed by the Constitution, he is disqualified, 

1 Muhammad Yousaf   v.  M. Irshad Sipra 1988 CLC 2475 
2 Ch. Muhammad Yusuf and others   v.  Azad Govt. and others  PLD  2001 AJK 
60 
3 Ch. Muhammad Yousaf   v.   The State  and 4 others  2001 SCR  380 
4 Syeda Abida Hussain   v.  Returning Officer  1993 MLD  2489 
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thus  the lack of qualification is also a disqualification. A clause in 
the law that a candidate who is not a matriculate or having 
equivalent qualification,  which had been inserted in the list of 
disqualifications, through a duly promulgated Ordinance,  cannot 
be said to be mala fide for the reason that it is promulgated after 
the process of election is set in motion, as it was within the 
competence of legislature  to prescribe it at any time.1 The election 
of a person who is lacking  any of the  qualifications  is void, even 
though the Returning Officer accepted  his nomination papers.2  
The qualification must be possessed on the date fixed for scrutiny 
of nomination papers.3   

4. OFFICE OF PROFIT
Clause (i) of sub-article (2)  of Article 24 prescribes that a

person who holds any office of profit in the Service of Azad 
Jammu and Kashmir other than the offices specified in the clause 
itself, shall be disqualified from being elected, chosen or being  a 
member of the Assembly. The  service of Azad Jammu and 
Kashmir  is defined in Article 2 of the Constitution as under:-  

“Service of Azad Jammu and Kashmir’ means any 
service, post or office in connection with the affairs of 
Azad Jammu and Kashmir, including the Council, but does 
not include service as Chairman of the Council, President, 
Speaker, Deputy Speaker, Prime Minister, Minister, 
Federal Minister in-charge of the Council Secretariat or 
Advisor appointed  under Article 21, [Parliamentary 
Secretary, Advisor to the Prime Minister]  or a member of 
the Assembly or member of the Council.” 

1 Ch. Muhammad Yousaf    v.  Azad Government  and others  PLD 2001 AJK 
60,    Ch. Muhammad Yousaf   v.   Azad Government and  others  2001 SCR 
380. 
2 Amrit Lal  v.  Himathbhai  Gomanbhai Patel  AIR 1968 SC 1455,    Khaje 
Khanavar   v.   Siddavanahalli  AIR 1969 SC 1034 
3 Amrit Lal  v.  Himathbhai  Gomanbhai Patel  AIR 1968 SC 1455 
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The incumbents of the offices excluded from the service of  Azad 
Jammu and Kashmir are also not disqualified.  The word ‘office’ is 
not defined  in the Constitution or law. In the Webster’s English 
Dictionary, it is defined as “a special duty, charge or position 
conferred by an exercise of governmental authority and for a 
public purpose;  a position of authority to exercise a public 
function and receive  whatever emoluments  may belong to it.” 
Similar  is the judicial view that “a position or place to which 
certain duties are attached, specially one of more or less public 
character.1 An office or an employment should be one which is 
subsisting,  permanent  and of a substantive position which should 
have an existence independent from the person who fills it, which 
goes on and is filled in succession by successive holders. It must 
have an existence apart from the person who may hold it.2 A 
candidate  who was on the panel of lawyers  for the Railway and 
was under obligation  not to accept any case against  Railway and 
keep  watch of cases against the Railway, was held to hold office 
of profit.3   The office of profit must be capable of yielding  a 
profit, actual making of profit is not  necessary to attract this 
disqualification.  The amount of money received by a person in 
connection with his office may be material  consideration in 
deciding  whether the office he holds really carries with it any 
profit.4 The date for determining a disqualification  is the date of 
scrutiny of nomination papers irrespective of the fact that the 
candidate becomes qualified on the date of election.5   

A person who is disqualified for election of the Assembly 
would automatically stand disqualified from being elected or 
chosen as a member of the Azad Jammu and Kashmir Council in 
view of  sub-article (4)  of Article 21 of this Act. Whether a person 
possesses  any of the qualifications or not can be determined by 

1  Kanta  Kathuria   v.  Nanak Chand  Surana  AIR 1970 SC 694) 
2  Ibid 
3 Mahadeu   v.  Shanti Bai   1969 (2) SCR 422 
4 Inamdar  v.  Andan Napa  1971 (3) SCC 870 
5 Amrit Lal  v.  Himathbhai  Gomanbhai Patel  AIR 1968 SC 1455 
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way of an election petition.1 However, if a question arises  whether 
a member has become disqualified for incurring any 
disqualification, the jurisdiction to decide such question vests in 
the Chief Election Commissioner  when a reference is made by the 
Speaker  or the Chairman of the Council, as the case may be, in 
case of  a member of the Assembly and  Council, respectively.2 

ARTICLE  25 
Seat in Assembly becomes vacant under certain 
circumstances.- (i) The seat of a member of the 
Assembly shall become vacant if,- 

(a) he resigns his seat by notice in writing 
under his hand addressed to the Speaker or,  in his 
absence, to the Secretary of the Assembly; or 
(b) he is absent from the Assembly without the 
leave of the Assembly for thirty consecutive sitting 
days of the Assembly; or 
(c) he fails to make the oath referred to in Article 
3[23], within a period of ninety days after the date of 
his election unless the Speaker for good cause shown 
extends the period; or 
(d) he is elected as a member of the Council; or 

1 Brij Mohn Singh   v.   Priya Brat  Narain AIR 1965 SC 282 
2 President   v.  Ms. Benazir Bhutto  PLD 1991 Kar.  164 
3 Substituted by (1st Amendment) Act, 1975.  
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(e) he ceases to be qualified for being a member 
under any provision of  the Constitution or any other 
law. 
1[(1-A). If a member of the Assembly is elected to 
more than one seat, he shall within a period of thirty 
days after the declaration of the result for the last 
such seat, resign all but one of his seats, and if he 
does not so resign, all the seats to which he has been 
elected  shall become vacant at the expiration of the 
said period of thirty days except the seat to which he 
has been last elected or, if he has been elected to 
more than one seat on the same day, the seat for 
election to which his nomination was filed last.] 
(2) If any question arises whether a member of the 
Assembly has, after his election, become disqualified 
from being a member of the Assembly, the Speaker 
shall refer the question to the Chief Election 
Commissioner  and, if the Chief Election 
Commissioner is of the opinion that the member has 
become disqualified, the member shall cease to be a 
member and his seat shall become vacant. 
2[(3)   When except by dissolution of the Assembly, a 
seat in the Assembly has become vacant not later 
than one hundred and twenty days before the term of 
the Assembly is due to expire, an election to fill the 

1 Inserted by (1st  Amendment) Act, 1975. 
2 Added by (5th Amendment) Act, 1977. 
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seat shall be held within sixty days from the 
occurrence of the vacancy.]

Synopsis 

1. Vacation  of  seat  by  resignation
2. Vacation  of  seat  by  absence
3. Who  can  declare  a  seat  vacant
4. Whether High Court can declare a seat vacant?
5. Which seat to be vacated when elected to more than

one

COMMENTS 

This Article corresponds to Article 64 of the Pakistan and 
Articles 101 and 190 of the Indian Constitutions, respectively. Its 
corresponding provision finds place in section 68 of the Occupied 
Jammu and Kashmir Constitution.  It also corresponds to section 
14(c) of the Azad Jammu and Kashmir Government Act, 1970.  

The relevant Article  of the Constitution of Pakistan is brief  
on the point which provides vacation of seat by a member  on his 
resignation  or absence,  while Articles 101 and 103 of  the 
Constitution of India comprises a detail of eventualities under 
which a seat of a member of the Parliament  or of an Assembly in a 
State becomes vacant. The provision of our Constitution is almost 
on the pattern  of the provisions of the Indian Constitution. 

1. VACATION  OF  SEAT  BY  RESIGNATION

Seat of a member of the Assembly becomes vacant on his
resignation addressed to the Speaker or in his absence to the 
Secretary of the Assembly. The resignation addressed to the 
President  or to any authority other than the relevant authority i.e. 
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Speaker  is not a valid resignation.1  The resignation operates as 
vacation of the seat forthwith, as it does not require acceptance by 
the Speaker.  

However, in the  recent past we have  seen  the foul 
political activities being played by adaptation of different tactics 
commonly called as horse trading,  besides the instances of 
coercive measures having been resorted to for compelling the 
members of the Assembly  to resign from the membership. It is 
also seen that to keep the members under the coercive threat, their 
party or the  Government Heads, obtain their resignations to be 
used when they feel threatened. This menace  has to be checked 
and the best way of its checking is that resignation should be made 
subject to its acceptance by the Speaker, and if the Speaker is 
satisfied after making such necessary  inquiry as he thinks fit,  that 
the resignation is not voluntary or genuine,  he may not accept it.2 
Where the validity or genuineness of a resignation is challenged or 
the same is doubtful, the  Speaker is under duty  to inquire into the 
matter, before he allows the resignation to take effect. This 
interpretation accords with the dictates  of justice, equality and 
good conscious.  The Courts have always  presumed the existence 
of such  powers in the appropriate authority.3 If a member wanted 
to back out  or retract  his resignation, he must give a public 
statement or write a letter to Speaker declaring that his resignation 
should not be acted upon, and if he fails  to take any timely action 
in that behalf, the resignation can be said to have been validly 
accepted by the Speaker.4   Where the Speaker doubted the 
genuineness of the resignation and ordered to hold an inquiry in 
the circumstances, his decision could not be challenged.5 A person 
receiving resignation has the duty to ascertain whether it is 

1 Durrani   v.  Government of West Pakistan  PLD  1966 SC  105 
2 Union of India   v.   Gopal Chandra Misra  AIR 1978 SC 694 
3 Mirza Tahir Beg   v. Syed Kausar Ali Shah  PLD 1976 SC  504 
4 Muhammad Naeem Akhtar   v. Speaker Sindh Provincial Assembly  1992 CLC 
2043 
5 Syed Qaim Ali Shah  v.  Atta Muhammad Murri  1993 MLD 1127 
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voluntarily signed and it is intended to be acted upon as 
resignation. Unless these requirements of the resignation are 
satisfied, it is dangerous in the political milieu  in which the people 
of Pakistan are living to give effect to such resignation.1 The mere 
receipt by the Speaker of a letter of resignation must not operate as 
vacation of the seat  of the member unless the genuineness  of the 
letter is inquired by the Speaker. 

 In India a special provision is introduced in the 
Constitution by 33rd amendment in 1974,  making the acceptance 
of resignation subject to the satisfaction of the Speaker  or 
Chairman of the Upper House. Appropriate measures need to be 
made in our Constitution as well or in the Rules of Procedure of 
the Assembly. The Supreme Court of Pakistan in the case of  Tahir 
Baig   v.  Kosar Ali,2 has suggested that keeping in view the 
solemn and grave nature of the transaction, it would be 
advantageous  to include appropriate rules in the Rules of 
Procedure of the Assembly as to the manner in which resignation 
by a member shall be dealt with.  

2. VACATION  OF  SEAT  BY  ABSENCE 

 A seat of a member of the Assembly also becomes vacant if 
he absents himself from the Assembly for 30 consecutive sitting 
days of the Assembly without leave.   The absence visualized by 
Article 101(4) of Indian Constitution (corresponding to our 
Constitution) causes a vacancy only, if the House considers it fit to 
unseat  the member, and declares the seat vacant.3    

A seat of an elected member also becomes vacant;  
(a) If he fails to make oath within 90 days of his election or 

within such extended time as the Speaker allows;4   

1 Abdul Razzaq Khan    v.   The Province of Sind  PLD  1994 SC  79 
2 Tahir Baig   v.  Kosar Ali   PLD  1976 SC  504 
3 Ansumali Majumdar    v.    State of West Bengal  AIR 1952 Calcutta 632 
4 Article 25(1)(c) of the Constitution. 
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(b) If a member is elected as a member of the Council;1  or 

(c) If he ceases to be qualified for being a member under any 
law.2 

3. WHO  CAN  DECLARE  A  SEAT  VACANT
The question as to whether a member has become

disqualified from being a member shall be determined by the Chief 
Election Commissioner  to whom a reference shall be made by the 
Speaker of the Assembly. The vacation  of the  seat shall take place 
from the date the Chief Election Commissioner declares him to be 
disqualified. Under Articles 103 and 192 of the Indian 
Constitution, which respectively relates to the Parliament and State 
Legislature, the question of disqualification is decided by the 
President, or the Governor, as the case may be, after obtaining the 
opinion of Election Commission of India  and that opinion is 
binding on the authority.3 However, under section 70 of the 
Occupied Jammu and Kashmir Constitution, the question of 
disqualification is decided by the High Court on a reference being 
made to it by the Speaker.    

4. WHETHER HIGH COURT CAN DECLARER A
SEAT VACANT?
Under sub-article (2)  of Article 25, the jurisdiction to

examine the disqualification of sitting member basically vests in 
the Chief Election Commissioner through a reference made by the 
Speaker,  hence the High Court shall refrain in the matter.4 

1 Article 25(1)(d) of Ibid. 
2 Article 25(1)(e) of Ibid. 
3 Muhammad Ibrahim     v.   Election Tribunal Lucknow  AIR 1957 Allahabad 
292 
4 Sardar Muhammad Razaq Inqlabi v. Sardar Muhammad Abdul Qayyum Khan 
PLJ 1996 AJK  65 
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But, if the Speaker fails to make a  reference knowing that 
a  member has incurred disqualification, the High Court  can 
declare  the seat vacant  when it is challenged before it.1 

The  High  Court  had the power  available to examine and 
interpret the relevant provisions so as to ascertain  true import  of 
qualifications/disqualifications contained in the Constitution and 
any action in violation of those provisions would be violative of 
the Constitution and the High Court in exercise of its powers of 
judicial review would unhesitatingly declare it to be so.2   

5. WHICH SEAT TO BE VACATED WHEN ELECTED
TO MORE THAN ONE
Under sub-article (1)(a)  of this Article, if a person is

elected to more than one seats, he shall have to retain only one, and 
resign the other within thirty days of declaration of result of the 
last seat.  But if  he fails to resign, except the seat to which he has 
been last elected, all shall  become vacant. If a person gets elected 
to more than one seats on the same day, he can retain that  seat 
only for which nomination was last of all filed. The provision of 
sub-article 1-A of Article 25  in other words means, that a person 
can contest election for more than one  seats,  but can retain only 
one of them, in case he returns from more than one.  Another 
important feature of the subsection  is that, time of filing the 
nomination papers is of essence because, it determines the 
eligibility of a member to retain the seat for which nomination was 
filed  last, in case he returns from more than one on the same day. 

1 Kh. Noor-ul-Amin  Advocate  v. Col. (Rtd.) Muhammad Naqi Khan  PLD 
1990 AJK  42  
2 Ch. Sultan Mehmood    v.   Chief  Election  Commissioner  AJ&K PLD 1991 
AJK  89 
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ARTICLE 26 
Right to address and take part in Assembly 
proceeding.- (1) The President may address the 
Assembly and send messages to the Assembly.  
(2) The Advocate-General shall have the right to 
speak and otherwise take part in the proceedings of 
the Assembly or of any of its Committees, but shall 
not by virtue of this Article have the right to vote.  

Synopsis 

1. Address  by  President
2. Right of Advocate-General to speak in Assembly

COMMENTS 

This Article corresponds  to Articles 56, 100, 110 and 111 
of the Constitution of Pakistan. These Articles relate  to the right of 
President  and Attorney-General of Pakistan  and the right of 
Governor and Advocate-General of a province, to address and take 
part in the proceedings of the Parliament and Assembly. Their 
corresponding provisions  in the Indian Constitution are Articles 
86, 87, 76,  175, 176 and 165. Similarly sections 54, 55 and 56 of 
Occupied Jammu and Kashmir Constitution  relate to the right of 
Governor to address and send messages to the Assembly and the 
right of Advocate-General  to speak and take part in the 
proceedings of the Assembly. It found place in section 15  of the 
Azad Jammu and Kashmir Government Act, 1970.  The language 
of all the provisions  is almost identical.  
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1. ADDRESS  BY  PRESIDENT

The President being head of the State, of which legislature
is a component,  has a right to address the Assembly. He can also 
send messages to the Assembly, which may be brought under 
discussion in the Assembly.   

For the purpose of addressing the Assembly, the President 
may require the attendance of the members of the Assembly. 
However, unlike the Constitution of Pakistan, the President is not 
bound to address the Assembly at the commencement of the first 
session of each year.  President  is free to express  his own views 
and give his own assessment of the working of the Government in 
his address.1 The object of the section appears to confer power 
upon the President to address the Assembly and to require  the 
Assembly  to consider the messages sent by the President. This 
section does not seem to relate  to any individual  right nor places 
an individual member under obligation  to attend such session.2  

2. RIGHT OF ADVOCATE-GENERAL TO SPEAK IN
ASSEMBLY
Similarly the Advocate-General, being the Principal Law

Officer of the Government, has been given a constitutional right to 
speak and take part in the proceedings of the Assembly. The 
purpose behind is, that he is kept well informed about the upto-date 
legislation, and upto-date interpretation of law made by the Courts 
is made known by him  to the legislature.     

The Advocate-General shall have the same privilege of 
freedom of speech on the floor  of the House  and immunity  from 
any proceedings in any Court in respect of what he says in the 
Assembly  as other  members of the Assembly enjoy under the 
Constitution. By virtue of this right, Advocate-General is also 

1 Mian Muhammad Nawaz Sharif  v. President of Pakistan PLD  1993 SC  473 
2 K. Ananda  Nambiar  v.  Chief Secretary to Govt. of Madras  AIR 1966  SC  
657 



The Azad Jammu & Kashmir Interim Constitution, 1974 547 

entitled to take part in the proceedings of the Committees  of the 
Assembly. However  he shall not have the right to vote, which is 
exclusive right of the members of the Assembly.      

ARTICLE 27 
Meeting of the Assembly.- (1) The Assembly shall 
assemble at such time and at such places as the 
President may appoint; and the President may 
prorogue  a session of the Assembly except when the 
Assembly has been summoned by the Speaker.  
(2) Any meeting of the Assembly may be 
adjourned by the Speaker or other person presiding 
there at.  
1[(3)  The  Assembly  shall  meet  for  not  less  than 
sixty working days in each year.] 
2[(4) On a requisition signed by not less than one-
fourth of the total membership of the Assembly, the 
Speaker shall summon the Assembly to meet, at such 
time and place as he thinks fit,  within fourteen days 
of the receipt of the requisition, and when the 
Speaker has summoned the Assembly, only he may 
prorogue it.]  

1 Substituted by 13th Amendment of the Constitution, 2018. 
2 Added by (1st   Amendment) Act, 1975.  
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[Original text of the amended article]
 [27(3). There shall be at least 1[four]  sessions of the Assembly 
every year and  2[three] months  shall not intervene between the 
first sitting of the Assembly in one session and its first sitting in 
the next session.]  

Synopsis 
1. What is prorogue  and adjournment — dissolution

—   who orders?
2. Whether advice of Prime Minister is needed

COMMENTS 

This Article corresponds to Articles 54 and 127 of the 
Constitution of Pakistan and Articles 85 and 174 of the 
Constitution of India which relate to the Parliament and State 
Legislature,  respectively. Sections 16 of the Azad Jammu and 
Kashmir Government Act 1970, and 53  of the Occupied Jammu 
and Kashmir Constitution,  also correspond to this Article.    

1. WHAT IS PROROGUE  AND ADJOURNMENT —
DISSOLUTION — WHO ORDERS?

Two important words have been used in this Article i.e.
‘prorogue’ and ‘adjourn’. These are subsequently followed by 
Article 28, which deals with the dissolution of Assembly.   

The prorogation  is the act of terminating  or bringing to an 
end  a session of the Assembly.  The power to prorogue the session 
of the Assembly  vests  in the President alone, if  he has ordered 
the session of the Assembly. But if it is summoned by the Speaker 

1 Substituted by (10th Amendment) Act, 1993. 
2 Substituted by (10th Amendment) Act, 1993. 
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on the requisition of the members of the Assembly under sub-
article (4) of this Article, Speaker  alone is competent  to prorogue.  
Proclamation of prorogation of Assembly signed by the President 
need not be read by the Speaker in the Assembly.1  

The adjournment does not end the session of the Assembly 
but suspends or postpones  it to some other date.  The  power to 
adjourn the Assembly  belongs to the House and Speaker exercises 
the power on behalf of the House. The dissolution on the other 
hand puts an end to the life of the Assembly.  

When the Assembly is summoned to meet  under the 
proclamation of President, the meetings and the sitting of the 
Assembly shall be regulated by the Speaker or any other person 
presiding thereat,  subject to the Rules of Procedure of Assembly. 
During the continuance of session, it may be adjourned from time 
to time by the Speaker or other person presiding the session.   

The summoning and prorogation  of the Assembly is the 
prerogative of the President, who can fix time and place  when and 
where the Assembly is to meet  for its session.  Though a session 
or meeting of the Assembly is  ordinarily held in the Assembly 
Hall only,  but any other place may be declared as such  for the 
purpose of meeting of the Assembly.   

2. WHETHER ADVICE OF PRIME MINISTER IS NEEDED

Business for the Assembly  has to be supplied by the 
Government.  The Presidential prerogative of  summoning and 
prorogation of  the Assembly, therefore,  as a natural corollary, has 
to be  exercised on the advice of the Prime Minister,  who is Chief 
Executive of the Government  and leader of the house in the 
Assembly.   

The power of summoning and prorogation under this 
Article besides dissolution under Article 28 of the Constitution, has 

1 Reference made by the President of AJ&K  PLD 1977 SC AJK  17 
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to be exercised by the President according to the advice of the 
Prime Minister. If done without such advice, the order of the 
President  shall be unconstitutional.1 

A comprehensive guideline is provided by the Supreme 
Court of Azad Jammu and Kashmir in a  reference made by the 
President of Azad Jammu and Kashmir in relation to this Article 
reported as Reference  made by the President of AJ&K,2  which is 
as under:-   

“Speaker of Assembly  in Azad Jammu and Kashmir, has 
no independent power to adjourn session i.e. Speaker or 
any other person presiding  at session may,  however, 
adjourn sitting  to another time such a normal  practice 
when session not intended to be prorogued  except under 
certain specified powers  contained in subsection (4) of 
section 27”.  With respect to more  than one sittings  in a 
day or calling of  a sitting or session of Assembly, during 
Joint Session,  when its sitting is not fixed,  it is held in 
ibid:  
“Normally one sitting is to be held on a working day but 
Speaker can call another sitting of Assembly in evening. 
Rule equally applicable to joint sitting — Assembly 
prorogued and not  recalled cannot hold any meeting —   
Assembly not prorogued  and not in recess but only 
interrupted in its sitting —  Speaker, held, can call a 
meeting  of Assembly even during joint session at a time 
when no sitting of  joint session fixed —  Such, however, to 
be done in such a way as to avoid overlapping of both 
sittings.”  

The Assembly must necessarily meet twice a year, but there may 
be  as many number of its meetings as the business of the 

1 Rao   v.  Indra  AIR 1971  SC  1002  
2 Reference made by the President of AJ&K,  PLD 1977 SC AJK 17 
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Assembly requires.  Three months shall, however, not intervene 
between the first sitting of the Assembly in one session and its first 
sitting in the next  session. The summoning of the Assembly for a 
session within six months from the date of last sitting is 
mandatory. This cannot be affected by the fact that the attendance 
of some members is not available owing to any reason e.g. their 
conviction or detention or they being abroad the country. The 
legality or validity of any law or constitutional amendment cannot 
be challenged as invalid on the ground that  session  during which 
law was passed was not attended by some members or that they 
were prevented from attending the session owing to any  reason 
e.g. conviction, detention etc.  Under proviso to sub-article (3) at 
least 60 working days are mandatory for the Assembly to meet for 
transaction of its business. 

“Under sub-article (4)  of Article 27,   Speaker of the 
Assembly is bound to summon the Assembly if one-fourth of the 
total membership of the Assembly under a signed requisition 
requests the Speaker to do so. As the Assembly is “Legislative 
Assembly”,  it is, therefore, implied that some business has to be 
shown or expressed or furnished to the Assembly along with or 
before the requisition is submitted.  Assembly cannot meet in 
vacuum, or for enabling the members to deliver the speeches or 
pass resolutions in the Assembly. This is ancillary and incidental 
business of the Assembly, which is regulated by the Rules of 
Procedure, while the Assembly is summoned  to meet for 
legislative purpose.”  

The Speaker of the Assembly shall, “within fourteen days 
of the receipt of the notice”, summon the Assembly to meet, at 
such time and place as he fixes in the notice. The words “within 
fourteen days of the receipt of requisition”  are of significance and 
are open to two interpretations.  Firstly, that  Assembly shall be 
summoned to meet within fourteen days of the requisition and not 
later than that. In case this interpretation is accepted, it will be a 
violation of the Constitution if the Assembly does not meet within 
fourteen days of the receipt of requisition, whether  or not any 
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business is shown or supplied to be transacted during the session. 
The second interpretation is that the Speaker is to summon the 
meeting of the Assembly within fourteen days of the receipt of the 
requisition  and  the time  along with the place of such meeting, is 
left to the discretion of the Speaker. This in other words means that 
time schedule for meeting of  the Assembly shall have to be issued 
within fourteen days of the receipt of the requisition, but Assembly 
may meet at any time beyond the fourteen days as may be fixed by 
the Speaker. Literally speaking, the former view seems correct, but 
latter interpretation is more reasonable, logical, and workable, for 
the following reasons:—    

a) That it enables the Speaker and Secretariat of the Assembly
to collect, examine and put in order the business  to be
conducted during the session;

b) That it enables the members calling the session  to make
available all relevant record necessary for the business of
the Assembly;

c) That it would avoid mischief of repeated requisitions  of
sessions and thus avoid misuse of the provision, otherwise
the possibility of fresh requisition of summoning the
session after every such prorogation cannot  be overruled,
which would entail unnecessary financial burden upon the
State exchequer,  besides wastage of time;

d) That other provisions  of the Constitution also support this
interpretation e.g. in Article 6(1)  where Constitution meant
summoning of session of Joint Sitting within two weeks, it
says “not later than two weeks”. Similarly  in Article 18(4)
where it means within seven days, it says, “not later than
seven days”. Similar  are the provisions of Article 33(3).

e) That in all the provisions quoted in (d) the “time and place
of summoning the session” is not left at the discretion of
Speaker, while in section 27(4) it is  left at the discretion of
Speaker,  which lends support to the latter interpretation.”
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The summoning of the Assembly for a session in compliance with 
the provisions of sub-article (3)  of Article 27 is mandatory.1 This 
duty cannot be avoided by the fact that the attendance of some 
members of the House is not available owing to their conviction or 
detention.2     

ARTICLE 28 
Dissolution of Assembly.- 3[(1)] The President shall 
dissolve the Assembly if so advised,  by the Prime 
Minister,  and the Assembly  shall, unless sooner 
dissolved, stand dissolved at the  expiration of forty-
eight  hours after the Prime Minister has so advised. 
Explanation.- Reference in this Article to ‘Prime 
Minister’ shall not be construed to include reference 
to a Prime Minister against whom a resolution for a 
vote of no confidence has been moved in the 
Assembly but has not been voted upon or against 
whom such a resolution has been passed or who is 
continuing in office after his resignation or after the 
dissolution of the Assembly or a Minister performing 
the functions of Prime Minister under sub-article (1) 
or sub-article (3) of Article 17. 
4[(2)  When the Assembly is dissolved,  a general 
election to the Assembly shall be held within a period 

1 Indira   v.  Raj Narain  AIR 1975 SC 2299 
2 Ibid 
3 Inserted  by  (5th Amendment) Act, 1977.  
4 Added by Ibid. 
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of ninety days after the dissolution, and the results of 
the election shall be declared not later than fourteen 
days after the conclusion of the polls.]

Synopsis 

1. Effect of advice  of  Prime Minister
2. Whether  Courts  can  interfere
3. Whether Cabinet survives after dissolution of

Assembly
4. Whether  Acting  Prime  Minister  can

advice?

COMMENTS 

This Article corresponds to Articles 58(1) and 112(1)  of 
the Constitution of Pakistan  which respectively relate to the 
National and Provincial Assemblies  and  Articles 85 and 174 of 
the Constitution of India, which relate to the Parliament and State 
Assembly, respectively. It also corresponds to section 53(2)(b) of 
the Occupied Jammu and Kashmir Constitution and section 17 of 
the Azad Jammu and Kashmir Government Act, 1970.  

1. EFFECT OF ADVICE  OF  PRIME  MINISTER

The President is bound to dissolve the Assembly on the
advise of the Prime Minister within 48 hours. If he does not 
dissolve it within this time, it  shall stand automatically dissolved 
at the expiry of 48 hours, whether the President orders so or not. 
Besides binding nature of the advice of the Prime Minister 
provided by Article 7 of the Interim Constitution, this Article also 
uses the word ‘advice’ coupled with its automatic operation after 
48 hours. No other corresponding provision of  any Constitution is 
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so unambiguously worded as this,   as far as the dissolution of 
Assembly is concerned, although under all parliamentary traditions 
the Assembly is dissolved on the advice of the Prime Minister and 
that advice is binding on the President or the Governor, as the case 
may be.  

As the Prime Minister is the leader of the house in whom 
the majority  of the house reposes the trust, hence he alone is the 
authority to judge whether the circumstances exist which make it 
necessary to dissolve the Assembly. The power of summoning, 
prorogation and dissolution has to be exercised by the President 
according to the advice of the Prime Minister. If  done, without 
such advice, the order of the President shall be unconstitutional. 1   

2. WHETHER  COURTS  CAN  INTERFERE
In view of the constitutional powers of the Prime Minister,

the legislature or its members do not have a constitutional right to 
claim  that Assembly cannot be dissolved till the expiry of its term.  
It is a political question, and if the power is exercised  on the 
advice of the Prime Minister, it cannot be questioned.2  But the 
Courts may interfere with the exercise of the foregoing powers in 
case  of mala fide  use  of the powers.3 Dissolution of the 
Assembly would be unconstitutional and open to correction 
through judicial review if it was shown that no ground existed on 
the basis of which honest opinion could be formed for dissolution 
of Assembly.4 The High Court in its constitutional jurisdiction can 
examine the validity of the advice which led to the dissolution of 
the Assembly and ensuing  order passed by the President and 
determine, if the same suffered  from mala fides.5 The presumption 
of regularity cannot be  claimed  nor would  it be available  if the 

1 U.N.R. Rao   v.  Indira  AIR 1971 SC 1002 
2 State of Punjab  v.  Satya Pal Dang  AIR  1969 SC 903, Samsher Singh  v. 
State of Punjab   AIR  1974 SC  2192 
3 State of Rajasthan   v.   Union of India   AIR 1977 SC  1361 
4 Federation of  Pakistan   v.  Aftab Ahmed Khan Sherpao   PLD  1992 SC  723 
5 Mohsan Ali Khan   v.  Governor of NWFP  PLD  1993 Pesh.  207 
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document on the basis of which the dissolution is ordered was not 
dealt with in usual  channel  and in the ordinary course of business 
of the Secretariat.1 The mala fide would be apparent on the face of 
record  when  an Assembly is dissolved  on the advice of the Prime 
Minister  and is restored by the High Court and the Chief Minister 
again tendered the advice for its dissolution.2 Under such 
circumstances, it is not only the advice or the power of the 
Governor (President) to be seen, but the impact of the order on the 
rights of those  affected by it directly or indirectly, i.e. members of 
the Assembly and the people, irrespective  of the fact whether they 
were before the Court or not,  as challenge to the dissolution 
cannot be treated as an inter-parties lis  in the  conventional sense, 
as it affects the State as a whole.3 

3. WHETHER CABINET SURVIVES AFTER
DISSOLUTION OF ASSEMBLY
The dissolution of the House does not operate  as an

automatic  cessation of the Prime Minister and his Cabinet, in view 
of sub-article (2)  of Article 15.  The existence of the Prime 
Minister and the Ministers, if Prime Minister so wants, is otherwise 
a constitutional requirement in view of Articles 12 and 7 of the 
Constitution, as  the executive authority  of the Government vests 
in the Prime Minister and the Ministers,  and the President  who is 
to continue  notwithstanding the dissolution of the Assembly,  has 
to act on the advice of the Prime Minister in performance  of his 
functions. He, therefore, cannot function unless there is  Prime 
Minister to aid and advise him.4  

1 Pervaiz Elahi   v.  Province of Punjab  PLD  1993 Lah.  595 
2 Ch. Pervaiz Elahi   v.  Province of Punjab  1993 CLC  2158 
3 Pervaiz Elahi   v.  Province of Punjab  PLD  1993 Lah.  595 
4 U.N.R. Rao  v.  Indira   AIR 1971 SC  1002 
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4. WHETHER  ACTING  PRIME  MINISTER  CAN
ADVICE?

In the explanation appended to the section, the advice of
that Prime Minister cannot be accepted, (neither can he advise), 
against whom a resolution for a vote of no-confidence  has been 
moved in the Assembly,  even though it is not voted upon,  or 
where a Prime Minister is continuing  in the office  after 
dissolution of the Assembly or  his resignation in view of 
constitutional requirements of  Articles 15(2)  and 16(2)  of the 
Constitution. As soon as the notice of resolution for no-confidence 
is given, the Prime Minister is left with no power to tender the 
advice for the dissolution of the Assembly.1    Similarly where the 
Senior Minister is performing the functions of the Prime Minister 
under sub-articles (1) and (3)  of Article 17 of the Constitution, he 
is also not  empowered  to advice for the dissolution of the 
Assembly.   

The general  election to the Assembly  shall be held within 
a period of ninety days  after the dissolution of the Assembly and 
the result of the election shall be declared within 14 days after the 
conclusion  of the poles.  

ARTICLE 29 
Speaker of the Assembly. (1) The Assembly shall, at 
its first meeting or as soon thereafter as may be, elect 
from amongst its members a Speaker 2[and a Deputy 
Speaker] of the Assembly. 
(2)  Before entering upon office, a member of the 
Assembly elected as Speaker 3[or Deputy Speaker] 

1 Pervaiz Elahi   v.  Province of Punjab  PLD  1993 Lah.  595 
2 Inserted by (1st   Amendment) Act, 1975.  
3 Ibid. 
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shall make before the Assembly an oath in the form set 
out in the First Schedule. 
(3) All proceedings of the Assembly shall be 
conducted in accordance with Rules of Procedure made 
by the Assembly and approved by the President. 
1[(4)  The Speaker shall preside at the meetings of the 
Assembly and, when the office of the Speaker is 
vacant, or the Speaker is absent or is unable to perform 
his functions due to any cause, the Deputy Speaker 
shall act as Speaker, and if at that time, the Deputy 
Speaker is also absent or is unable to act as Speaker 
due to any cause, such member of the Assembly 
present as may be determined by the Rules of 
Procedure of the Assembly shall preside at the meeting 
of the Assembly. 
(5)  So often as the office of Speaker or Deputy 
Speaker becomes vacant, the Assembly shall elect one 
of its members to fill the office.] 
(6) The Speaker may resign his office by writing 
under his hand addressed to the President. 
2[(6-A) The Deputy Speaker may resign his office by 
writing under his hand addressed to the Speaker.]  
(7) The office of the Speaker 3[or Deputy Speaker] 
shall become vacant if,- 

1 Substituted by Ibid. 
2 Inserted by (1st Amendment) Act, 1975. 
3 Inserted by Ibid. 
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a) except as provided in sub-article (8), he
ceases to be a member of the Assembly; or 
b) he is removed from office by a resolution
of the Assembly, of which not less than seven 
days’ notice by not less than 1[one fourth of the 
total membership of the Assembly]  has been 
given and which is passed by a majority of total 
membership of the Assembly. 

(8) When the Assembly is dissolved, the Speaker 
shall continue in his office till the person elected to 
fill the office by the next Assembly enters upon  his 
office. 

Synopsis 

1. Rules  of  procedure
2. Speaker / Deputy Speaker to preside meetings of

Assembly
3. Vacation  of  office

COMMENTS 

This Article corresponds to Articles 53  and 108  of the 
Constitution of Pakistan, which respectively relate to the  National 
Assembly and the Provincial Assemblies, and Articles 93 to 96 
and 178 to 181 of the Constitution of India, which respectively 
relate to Speaker and Deputy Speaker of Parliament and State 
Assemblies. Sections 59 to 60 of the Occupied Jammu and 

1 Substituted by (10th Amendment) Act, 1993. 
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Kashmir Constitution and section 18 of the Azad Jammu and 
Kashmir Government Act, 1970, also correspond to this Article.  

On the first meeting of the Assembly after the general 
election, soon after oath of the members,  the Speaker and Deputy 
Speaker have to be elected before the transaction of any other 
business.  The election to both the offices shall be held separately, 
first  for the Speaker and then for the Deputy Speaker for the 
reason that a person may be a candidate  for both the offices 
simultaneously; if election of the both is held jointly, one may be 
deprived of his right to contest for both the offices.  The Speaker 
has got to be elected from amongst the members of the Assembly. 
Usually majority party elects its own member as a Speaker. 
However, Speaker being the Judge in the Assembly, has to act 
beyond party affiliations and interest, and has not to take side for 
ruling party or against opposition benches. Assembly  being one of 
the components of the State i.e. legislature, its Speaker is, 
therefore, absolutely independent in decision making.  Deputy 
Speaker  who is to act   as Speaker  in his absence has also  to be 
of the same stature and caliber  as Speaker.    

1. RULES  OF  PROCEDURE

Like President, the Prime Minister and Ministers, Speaker
and Deputy Speaker as well, have to make an oath  before any of 
them takes over the  chair.  The proceedings of the Assembly, 
which include debates, cut motion, adjournment  motions, 
privilege motion, conduct  of the Speaker   etc. are regulated by the 
Rules of Procedure made under sub-articles (3)  of this Article. The 
proceedings of the Assembly  will be irregular if conducted against 
the  rules.  However, when rules  are silent, Speaker has the power 
to  exercise his discretion. When rules are against the express 
provisions of the Constitution, they are void and Constitutional 
provisions will prevail. The Courts have no power to interfere with 
such rules or their administration, unless  there is a contravention 
of some provision of Constitution. Similarly, Assembly has the 
absolute right of interpreting  its Rules and the Courts have no 
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jurisdiction to interfere with Speaker’s discretion in the matter of 
application of the rules relating to the internal management and 
proceedings  of the Assembly.     

2. SPEAKER/DEPUTY SPEAKER TO PRESIDE
MEETINGS OF  ASSEMBLY
All the meetings of the Assembly shall be presided over by

the Speaker and in case his office is vacant or he is absent or 
unable to perform the functions, Deputy Speaker shall perform his 
functions. If the Deputy Speaker is also absent or unable to 
perform his functions, such other member will perform the 
functions of Speaker as may be determined by the Rules of 
Procedure.   Usually a panel of chairmen  is  drawn  at the start of 
every  session of the Assembly  and any of the persons mentioned 
in the panel can preside over the meeting. However, the  words of 
sub-article (4)  of this Article suggest that it is only  in case of 
absence or inability of Deputy Speaker  to act as  such,  that any 
other member out of the  panel  can be so asked to preside the 
meeting, not otherwise.  

3. VACATION  OF  OFFICE

The office of Speaker becomes vacant, if he resigns or
ceases to be a member of the Assembly or is removed from the 
office by a resolution of no confidence against him. A resolution of 
no confidence cannot be moved against the Speaker unless eleven 
members of the Assembly move  a notice of such resolution in the 
Assembly  seven days before the resolution is voted upon by the 
Assembly.  If majority of the members vote in favour of the 
resolution,   the Speaker shall cease to hold the office. The 
Assembly shall elect one of its members as Speaker when the 
office  of Speaker falls vacant.   

In case of dissolution of Assembly, the Speaker of the out-
going  Assembly continues in his office till new Speaker  is elected 
by the next Assembly. As the head  of the Assembly  Secretariat is 
Speaker,  and decisions of the Secretariat  are authenticated by the 
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Speaker of the Assembly, so the office of the Speaker shall never 
remain  vacant or in vacuum.  

Even  during the period  when the Assembly remained 
dissolved from 1977 to 1985,  the Chief Executive of Azad Jammu 
and Kashmir was acting as Speaker of the Assembly vide 
Proclamation No.  2332/SL/77 dated 11.8.1977.1  

ARTICLE 30  
2[Voting in Assembly and quorum. (1) Subject to 
the Constitution;- 
a) a decision in the Assembly shall be taken by a

majority of the votes of the members present
and voting but the Speaker or the person
presiding in his absence shall not vote except
when there is an equality of votes in which case
he shall exercise his casting vote;

b) the Assembly may act notwithstanding any
vacancy in its membership; and

c) any proceeding in the Assembly shall not be
invalid on the ground that some person who
was not entitled to do so, sat, voted or
otherwise took part in the proceedings.

(2) If at any time during a meeting of the Assembly 
the attention of the person presiding at the meeting is 

1 Appendix  LXII 
2 Substituted by (1st  Amendment) Act, 1975. 
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drawn to the fact that 1[number of the members is 
less than one-third of the total membership of the 
Assembly,] it shall be the duty of the person 
presiding either to adjourn the meeting or to suspend 
the meeting 2[till such number of the] members are 
present. 

COMMENTS 

This Article corresponds to Articles 55 and 127 of the 
Constitution  of Pakistan and  Articles 100 and 189 of the 
Constitution of India, which  relate  to  the  Parliament  and  State 
Assembly and Speaker and Deputy Speaker, and sections 65 to 67 
of the Occupied Jammu and Kashmir Constitution, 1957. Section 
18-A of the Azad Jammu and Kashmir  Government Act, 1970, 
also corresponded  to this Article.   

All decisions of the Assembly shall be taken by the 
majority of the members present and voting. The President of the 
meeting, shall not vote except when there is equality of votes, in 
which case his casting vote  shall decide the  question  finally.  

This Article is subject to other provisions of the 
Constitution where  decisions of the Assembly are required to be 
taken by a  certain percentage of votes.  

The quorum  for constituting a sitting of the Assembly is 
fourteen members.  The section speaks of members, whether they 
belong to ruling party or opposition. But it is the responsibility of 
the ruling party to ensure presence of its members. If the members 
present in the Assembly do not constitute the required number (i.e. 
14 members), the Assembly shall be adjourned till the required 
number is present.  

1 Substituted by (10th Amendment) Act, 1993. 
2 Ibid. 
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The absence  of any member from  Assembly  or vacancy 
in its membership does not debar the Assembly  to  conduct its 
proceedings, provided it fulfils  the  condition  of quorum. 
Similarly the proceedings of the Assembly  cannot  be said to be 
invalid  for the reason that any particular person  who was not 
entitled  to sit in the Assembly,  sat, voted  or took part in the 
proceedings.1 

ARTICLE 30-A 
2[Restriction  on  discussion  in  Assembly, etc.-  
No discussion shall take place in the Assembly 
3[………] with respect to the conduct of any Judge of 
the Supreme Court of Azad Jammu and Kashmir or 
the High Court in the discharge of his duties. 

[Original text of the amended article] 
[or the Council or the joint sitting] 

Synopsis 

1. Whether  judgment  is  also  protected?
2. Whether right to Freedom of Speech infringed by

this Article—  penalty for violation.
3. The discharge of duties.

1 Abdul Aziz Qureshi  v. Federation of Pakistan  PLD 1990 Lah. 488) 
2 Inserted by (1st Amendment) Act, 1975. 
3 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  



The Azad Jammu & Kashmir Interim Constitution, 1974 565 

COMMENTS 

This Article corresponds to Articles  68  and 114 of the 
Constitution of Pakistan and Articles 121 and 211 of the 
Constitution of India, which respectively relate to the restrictions 
on discussion in the Parliament and Provincial/State Assemblies. 

       The conduct of any Judge of the Supreme Court  or High 
Court in discharge of his duties  shall not be open to discussion in 
the Assembly. It would include every Committee of the Assembly,  
as these form part of the  respective House.  But the appointment 
and manner and method of appointment of Judge by the  executive 
is not immune from discussion as it is executive action of the 
Government.  

1. WHETHER  JUDGMENT  IS  ALSO  PROTECTED?

The Article is silent as to whether  judgment of a Judge  is
also entitled to the same protection or not. However it will not be 
permissible  to bring the conduct of a Judge  in discussion on the 
pretext  of his judgment.  But in the process of  legislation  the 
judgments do come in discussion  as the interpretation of law is the 
sole privilege of judiciary and  amendment of law  to bring it in 
conformity  with the judicial precedents or remove the defects by 
amendment of law  is the privilege of legislature. In that context 
the ideology of an individual Judge may be inseparable from his 
judgment and may be a part of legislative discussion. 

The performance of judiciary as a whole, its functioning, 
contradictory judgments, judgments in derogation of express 
provisions of the Constitution and law, assumption of jurisdiction 
by the judiciary not vested in it under the Constitution or law, are 
out of the purview of this Article as the Article relates to Judge’s 
conduct, which includes his misconduct which is cognizable by the 
Supreme Judicial Council only but judgments of the Court are 
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property of the nation like laws and are open to discussion and 
intellectual fair criticism. 

The Government being responsible for all the affairs of the 
State and answerable before the Assembly and people for bad 
governance or maladministration of every institution of the State 
including judiciary , therefore, the matters effecting the good 
governance because of the bad performance of  judiciary are open 
to discussion so as to bring reforms, which is possible by the 
legislation only. 
2. WHETHER RIGHT TO FREEDOM OF SPEECH

INFRINGED BY THIS ARTICLE — PENALTY FOR
VIOLATION

This Article restricts the scope of Freedom of Speech
enjoyed by the members of the Assembly under Article 34  of the 
Constitution. The purpose appears to keep up the independence of 
judiciary and maintain its prestige and respect in the country.  

However,  no  penalty is provided  if conduct of any Judge 
of the superior Court is brought under discussion in the Assembly. 
It appears that it is expected from the members of the Assembly 
that  they shall behave as ordained by the Constitution and Rules of 
the Procedure of Assembly.  The power is vested in the Speaker or  
person presiding at the session of the Assembly to disallow  a 
member from the right to speak, if he violates the mandate of the 
Constitution. It is a violation of the Constitution and oath of the 
office by the members, if conduct of any Judge  is brought under 
discussion in Assembly. Consequently the consequences  of 
violation of the Constitution would ensue, least of which is 
disqualification of the violating member or members in accordance 
with the procedure laid down by the Constitution, and the Speaker 
is obliged to  take appropriate action.  Violation of this Article 
would not be protected by the provisions of Article 34, as it 
guarantees and regulates the right to speak, not  to  speak or act 
against the Constitution. There would be no  immunity, if the 
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proceedings are held in defiance of the provisions of the 
Constitution by  exercising the powers which the legislature does 
not possess under the Constitution.1  

3. THE DISCHARGE OF DUTIES

The duties of Judge in dispensation of justice, does not 
include his administrative duties as Judge such as additional duty 
under the Government, appointment of staff, recommendations for 
appointment of Judges of the High Court and Supreme Court and 
similar other duties not amounting to hear and decide the cases 
brought before him. Result of such duties ultimately effects the 
system of the State for which the Government is answerable, hence 
the discussion on them becomes inevitable for formulation of 
policy and legislation. 

ARTICLE 30-B 
2[Finance Committee.- (1) The expenditure of the 
Assembly within authorized appropriation shall be 
controlled by the Assembly acting on the advice of 
the Finance Committee. 
(2) The Finance Committee shall consist of the 
Speaker, the Finance Minister and such other 
member as may be elected thereto by the Assembly. 
(3) The Finance Committee may make rules for 
regulating its procedure.] 

1  Shree Vinod Kumar   v.    State of Himachal Pradesh  AIR 1959 SC 223, 
Anand  Bihari   v.  Ram Sahay  AIR  1952 M.B.   31. 
2 Inserted by (1st  Amendment) Act, 1975.  
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COMMENTS 

This Article corresponds to Article 88 of the Constitution 
of Pakistan which relates to the Parliament. It equally regulates the 
provincial committees.   

The Assembly shall control the expenditure  within 
authorized appropriations  but shall act on the advice of the 
Finance Committee which  shall   consist of the Speaker, Minister 
of Finance and such other  members  as  may  be  elected   for  the 
purpose by the Assembly.  The procedure of the Committee shall 
be regulated by the rules  made  by  it. 

ARTICLE 30-C 
1[Secretariat of Assembly.- (1) The Assembly shall 
have a separate Secretariat. 
(2) The Assembly may by laws regulate the 
recruitment and conditions of service of persons 
appointed to the secretarial staff of the Assembly. 
(3) Until provision is made by the Assembly under 
sub-article (2), the persons appointed to the 
secretarial staff of the Assembly shall continue to be 
governed by the conditions of service for the time 
being applicable to them.]  

COMMENTS 

This Article corresponds to Articles 87 and 127 of the 
Constitution of Pakistan and Articles  98 and 187 of the 

1 Inserted by (1st   Amendment) Act, 1975. 
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Constitution of India, which relate to the Parliament of India and 
Provinces / States, respectively, and section 63 of the Occupied 
Jammu and Kashmir Constitution, 1957.  

The Secretariat  of the Assembly shall be separate  as it is 
an independent identity and in fact supreme than executive. The 
recruitment to the  Secretariat service and terms and conditions of 
its employees  shall be regulated by the law.  The law may be on 
the similar pattern  as it is for other servants of the State, but  shall  
be administered by the Secretariat itself.   

The persons appointed to the secretarial  staff of the 
Assembly  fall within the definition  of the service of the State, 
hence their induction in the service  and other terms and conditions  
have to be inconsonance  with Articles 48  and 49  of  the 
Constitution.  No law can be made for the employees of the 
Assembly which is derogatory to above sections of the 
Constitution. 

ARTICLE 31 
1[Legislative Power.- (1) Subject to sub-article (3) 
the Assembly shall have the power to make laws,- 

(a) for the territories of Azad Jammu and Kashmir; 

(b  for all state subjects, wherever they may 
be; and 

(c)  for all persons in the Service of Azad 
Jammu and Kashmir,  wherever they may be. 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(2)   The Assembly shall have exclusive power to 
make laws on any matter not enumerated in Part-A 
of the Third Schedule. 

(3)   The Government of Pakistan shall have exclusive 
power to make laws with respect to any matter 
enumerated in ‘Part-A’ of the Third Schedule. 

(4) The Assembly shall, with the consent of 
Government of Pakistan, make laws with respect 
to any matters enumerated in ‘Part-B’ of the Third 
Schedule. 

5) All taxes including the income tax shall be levied
for the purposes of the territories of Azad 
Jammu and Kashmir by or under the authority of an 
Act of the Assembly. 

(6)  No law shall be repugnant to the teachings and 
requirements of Islam as set out in the Holy 
Quran and Sunnah and all existing laws shall be 
brought in conformity with the Holy Quran and 
Sunnah. 

Explanation.- In the application of this sub-article 
to the personal law of any Muslim sect, the 
expression "Quran and Sunnah" shall mean the 
Quran and Sunnah as interpreted by that sect.] 
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[Original text of the amended article] 

 [31. Legislative Powers.- (1) Subject to the succeeding 
provisions of this section, both the Council and the Assembly 
shall have the power to make laws— 

a) for the territories of Azad Jammu and Kashmir;

b) for all State Subjects wherever they may be; and

c) for all officers of the Council or, as the case may
be, the Government, wherever they may be.

(2) Subject to sub-section (3),- 

a) the Council shall have exclusive power to make
laws with respect to any matter in the Council
Legislative List set out in the Third Schedule,
hereinafter referred to as the Council Legislative
List; and

b) the Assembly shall, and the Council shall not,
have power to make laws with respect to any
matter not enumerated in the Council Legislative
List.

(3) Neither the Council nor the Assembly shall have the power to 
make any law concerning.- 

a) the responsibilities of the Government of
Pakistan under the UNCIP Resolutions;

b) the defence and security of Azad Jammu and
Kashmir;

c) the current coin or the issue of any bills, notes or
other paper currency; or

d) the external affairs of Azad Jammu and Kashmir
including foreign trade and foreign aid.

(4)  No tax shall be levied for the purposes of the territories 
of Azad Jammu and Kashmir except by or under the authority of 
an Act of the Council or the Assembly. 
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(5) No law shall be repugnant to the teachings and 
requirements of Islam as set out in the Holy Quran and Sunnah 
and all existing laws shall be brought in conformity with the 
Holy Quran and Sunnah.] 

Synopsis 

1. This Article vis-a-vis Article 257 of Pakistan
Constitution

2. Nature  of  powers  of  Government of Pakistan
3. Status  of  Council  and Government of Pakistan
4. Territorial  Legislative  Authority
5. Constitutions  of  Pakistan  and  India
6. Conflict  of  laws
7. Pith  and  substance
8. Colourable   legislation
9. Prospective   or  retrospective  laws
10. What  are sub-articles (3) & (4) of  this  Article

11. Whether tax can be levied save by an Act of
Assembly?

12. Whether  the  power  to  Tax  can  be  delegated
13. Whether  fee  is  Tax
14. Islamisation  of  laws

COMMENTS 

This Article is substituted by the 13th Amendment of 
Constitution. The Government of Pakistan is introduced instead of 
Council for the purpose of legislation and executive authority for 
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subjects listed in the Third Schedule. This Article corresponds to 
Articles 141 and 142 of the Constitution of Pakistan, Articles 245 
and 246 of the Constitution of India, section 5 of the Occupied 
Jammu and Kashmir Constitution and section 19 of the Azad 
Jammu and Kashmir Government Act, 1970. Part XI of the 
Constitution of India is more exhaustive in dealing and explaining 
the relations between Union and the States, than Part-V of Pakistan 
Constitution or this Article of our Constitution.  

The switch over from the Presidential form of democracy 
to the parliamentary was brought into being by this Article. The 
executive authority of the Government of Azad Jammu and 
Kashmir provided by Government Act, 1970, spread over all the 
subjects, most of which were transferred to the Azad Jammu and 
Kashmir Council are scrapped now.  The legislative and executive 
powers in relation to the matters which vest in the Parliament 
under the Constitution of Islamic Republic of Pakistan 1973, are 
entrusted to the Government of Pakistan through 13th Constitution 
Amendment. The Assembly has power to make laws for all 
subjects not included in Third Schedule of the Constitution for the 
territories of Azad Jammu and Kashmir, for all the State Subjects 
whether they live in Azad Jammu and Kashmir or not, and for the 
persons in its respective service.  

1. THIS ARTICLE VIS-À-VIS ARTICLE 257 OF
PAKISTAN CONSTITUTION

Azad Jammu and Kashmir is a territory of Pakistan for all
practical purposes short of being  its province and so mentioned in 
the Constitution of Pakistan. The scheme of distribution of powers 
under this Article, by implication  visualises that Azad Jammu and 
Kashmir has, at least to its extent, determined its future status  vis-
a-vis Pakistan within the spirit of Article 257 of the Constitution of 
Pakistan by entrusting Federal functions to the  Government of 
Pakistan through Article 31(3) & (4) and Prime Minister of 
Pakistan  besides Chairman of the Council through Article 21, till 
such time  as the plebiscite takes place in whole of the State  of 
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Jammu and Kashmir and State Subjects as a whole  decide on what 
terms to accede to Pakistan.  

2. NATURE OF POWERS  OF GOVERNMENT OF PAKISTAN

These are powers of the federal nature which invariably
vest in the Federation in a federal form of Government.  Almost all 
the powers visualized by Articles 141 and 142 of the Constitution 
of Islamic Republic of Pakistan, 1973, and Articles 245 and 
246(1)(2) of the Constitution of India, vest in the Government of 
Pakistan notwithstanding the fact that the Azad Jammu and 
Kashmir Government and Council are not federating units of any 
federation or inter se.  

What persuaded the Constitution makers to design this type 
of the distribution of legislative and executive business, is dealt 
with by the Azad Jammu and Kashmir High Court in case titled 
Abdul Bari   v.   Government of Azad Jammu and Kashmir1 in the 
following manner:- 

“In Azad Kashmir, it was for the first time in 1970 that a 
regular Government Act on the pattern of a Constitution 
was enforced.  With the passage of time, demands were 
voiced for bringing about changes in the same and 
consequently in 1974, during the President-ship of Sardar 
Muhammad Abdul Qayyum Khan, it was re-enacted in its 
present shape and given the name of the Interim 
Constitution Act, 1974.  Among the important changes 
brought about in the Act, apart from the replacement of the 
Presidential form of Government with the Parliamentary 
form, the powers of the Central Government were clearly 
defined so as to avoid day-to-day friction that had existed 
since 1948 and gradually mounted up.  As a result of the 
specification of the powers of the Azad Kashmir 
Government and the Central Government which has certain 
responsibilities with regard to the territory under the U.N. 

1 Abdul Bari   v.   Government of Azad Jammu and Kashmir  PLJ 1977 AJK 63 
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resolutions, a new central authority was constituted and 
given the name of the Azad Jammu and Kashmir Council, 
consisting of the Prime Minister of Pakistan as Chairman, 
the President of Azad Kashmir as Vice-Chairman and 
members, partly elected by the Azad Kashmir Assembly 
and partly nominated by the Prime Minister of Pakistan 
from amongst members of the National Parliament. 
Certain subjects were made over to the said Council.” 
(Underlining is mine). 

The  Council shall now be read as the Government of Pakistan. 

3. STATUS  OF  COUNCIL  AND GOVERNMENT OF
PAKISTAN

After 13th Amendment of the Constitution, the legislative
and executive powers of the Council are transferred to the 
Government of Pakistan and Azad Jammu & Kashmir Assembly. 
The legislative powers listed in amended Schedule-III  under 
Article 31(3)(4) vest in the Government of Pakistan so shall its 
executive authority unless functions  of Part ‘B’ of the Schedule 
are delegated to the Government of Azad Jammu & Kashmir under 
Article 19.   

Third Schedule has two parts. Part A vests exclusive in the 
Government of Pakistan, while part B is flexible. The Azad Jammu 
& Kashmir Assembly can also legislate on these subjects provided 
Government of Pakistan consents to it whichever of the two 
legislates on these subjects, the executive authority shall also vest 
in that, unless delegated to the other.  The Government of Pakistan 
is now undoubtedly federal authority for Azad Jammu & Kashmir, 
instead of functioning in default through Council. 

The Council is retained as an institution, but to advise the 
Government of Pakistan on the subjects listed in schedule 3 of the 
Constriction. Its financial authority is also transferred to the Azad 
Jammu & Kashmir Government. The Council is in fact substituted 
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by the Government of Pakistan and Azad Jammu & Kashmir 
Government within the spirit of Article 31.  

4. TERRITORIAL  LEGISLATIVE  AUTHORITY

Under sub-article (1) of this article, the Azad Jammu and
Kashmir Government has extra territorial authority to make laws 
for the territories of Azad Jammu and Kashmir, for all State 
Subjects, wherever they may be, and for all officers of the 
Government, wherever they may be.  However it does not 
authorize the Assembly  to legislate with respect to any matter 
which does not fall in its jurisdiction according to distribution of 
powers on the pretext of this sub-article. What it means is that it 
can legislate with respect to matters within the limits of their 
authority.   

The Assembly can, in exercise  of its sphere of legislative 
power, extend a law made by Government of Pakistan instead of 
enacting a measure of its own.  Thus the Azad Jammu and 
Kashmir Assembly may adapt  and incorporate an  Act made by 
the parliament or a provincial legislature of Pakistan  respectively, 
relating to a  subject with respect to which it has legislative 
powers.  

Power to legislate  in respect to the State Subjects  and 
officers of the Government, wherever they may be, would not 
authorize  the Government to legislate  with respect to the officers 
of the Employees Old Age Benefits, employed by the Government 
of Pakistan on the pretext of extension of their jurisdiction to Azad 
Jammu and Kashmir. They are not officers of the Council or the 
Government, and all actions taken and orders passed by E.O.B. 
officers in relations to Azad Jammu and Kashmir, are without 
lawful authority.1 The limits of their authority are clearly 
mentioned in Article 31 and Third Schedule of the Constitution. 
The Azad Jammu and Kashmir Assembly and not the Government 
of Pakistan, shall have power to make laws with respect to any 

1 Jabeer Hotel Mirpur    v.  Kashmir Council Islamabad  2000 SCR  507 
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matter not enumerated in the Third Schedule.  Since  only specified 
legislative powers  vest in the Government of Pakistan and the 
residue subjects fall within the spheres of Azad Jammu and 
Kashmir Assembly,  it will be for the Government of Pakistan or a 
person affected by the Azad Jammu and Kashmir Assembly law, to 
show that law made by Azad Jammu and Kashmir Assembly  is 
bad because it either relates to a matter in the Third Schedule or a 
matter  ancillary  or incidental  to the Third Schedule. The power 
to legislature  on a subject also carries with it the power to legislate  
on any ancillary matter which can justifiably be said to be included 
in the given power.1 It in other words means that the legislative 
powers of the Government of Pakistan are restricted to the Third 
Schedule, while the residuary powers vest in the Azad Jammu and 
Kashmir Assembly.  The authority of the Government of Pakistan 
is limited to the extent of List while the authority of Assembly is 
unlimited and it can pass all laws concerning one or all residuary 
subjects which are not included in the Third Schedule.2   

The term “for all the State Subjects wherever they may be” 
in sub-article 31(1) refers to laws for internal rights, duties and 
obligations of the State Subjects, not conferring rights on or 
obliging them to law when living abroad. While living out of the 
State, they are bound by and entitled to the rights and duties under 
the laws of the territory under whose executive authority they live. 
Neither can it extend to exercise executive authority in the 
territories beyond Azad Jammu & Kashmir. 

5. CONSTITUTIONS  OF  PAKISTAN  AND INDIA

The Constitution of Pakistan provides Federal Legislative
List only after 18th amendment in the constitution of Pakistan. The 
Parliament alone has the power to make laws in respect to any 
matter mentioned in the Federal Legislative List , rest fall within 

1 State  of Rajasthan   v.   Chawla  and another  AIR 1959 SC 544 
2 Ghulam Hassan Punjabi   v.   Azad Jammu and Kashmir Legislative Assembly 
PLJ 1975 AJK 64  =  PLD 1975 AJK 69 
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the domain of provincial assemblies. The federating units which 
are not provinces or part of any province, are regulated through 
laws extended to them by President of Pakistan under Article 258 
of the Constitution of Pakistan. The Azad Jammu and Kashmir is 
akin to the provinces after 13th Amendment of the Constitution. 

The Indian Constitution, on the other hand, visualizes three 
Legislative Lists, i.e. Union List, under which the power to make 
laws vests exclusively with the Parliament;  State List, under 
which the power to legislate vests exclusively in the legislature of 
the State, and List three, under which the Parliament as well as the 
Legislature of the State have concurrent powers to make laws.  It is 
in fact a concurrent list.  The residue matters not included in the 
State List, also fall within the purview of the power of the 
Parliament of  India.   

6. CONFLICT  OF  LAWS
Under the accepted norms of federalism,  when there is a

conflict between a Federal law and Provincial law, the Federal law 
overrides the Provincial law, provided it is within the exclusive 
competence of the Federation. Although the Government is not 
federating units but as the Government of Pakistan is entrusted 
with the powers of Federal nature, therefore, it has the status of 
Federal Authority. Hence in case of any conflict between the laws 
made by the Government of Pakistan and Azad Jammu and 
Kashmir Assembly, the Federal law shall prevail.1 Such  
arrangement was necessary for the reason that laws made by the 
Government of Pakistan would need assistance of the Government 
for its implementation.2 But that does not mean that the Azad 
Jammu and Kashmir Assembly  or Government  is subordinate  or 
delegatee of the Government of Pakistan.  Both derive powers 
from the Constitution and both have plenary powers  within their 

1 Abdul Bari  v.  Azad Jammu and Kashmir Government  PLJ 1977 AJK 63 
2 Azad Government     v.   Nafees  Bakers  PLD  1995  SC  AJK  47 
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appointed sphere. None  can delegate  or transfer its powers of 
legislation  to the other.1 

 Article 19 also lends support to this argument that the 
Government shall so exercise its authority as to secure compliance 
with the laws made by the Government of Pakistan.  In case any 
such conflict arises, the resort shall be made to the text of the 
Constitution.  If the text is clear and conclusive not directing or 
forbidding, no difficulty can arise.  But, if it is ambiguous so as to 
bring particular power within either, the recourse must be had to 
the context and scheme of the Act.2 There are chances of incidental 
trespass where a legislature trenches upon the matters reserved for 
the other legislature, particularly in the cases where the powers 
somehow overlap.  If any eventuality arises of an incidental 
trespass made by a legislature in the field reserved for the other, an 
attempt should be made to reconcile, so as to avoid the conflict of 
jurisdiction.3   
7. PITH  AND  SUBSTANCE

Where there is a division of powers by enumerating
subjects for each jurisdiction separately, an overlapping of subjects 
can hardly be avoided and it is in the case of such overlapping that 
the doctrine of pith and substance acquires decisive importance. 
The real question to be answered in any such case is, what in pith 
and substance is the effect of the impugned enactment, and in what 
items in the list is its true nature and character to be found?  In 
such cases what has to be determined is the extent of the invasion 
of the Federal field and the true issue involved in any such case is 
whether the provision of the Provincial Act advances so far as to 
show that its true nature is not concerned with the Provincial 
matters.  Once that question is determined, the Act falls on one or 

1 Azad Government     v.   Nafees  Bakers   PLD 1995 SC AK 47,  M/s. Jabeer 
Hotel Mirpur  v.  Kashmir Council Islamabad  2000 SCR 507 
2 Attorney-General for Province of Ontario vs.  Attorney-General for the 
Dominion of Canada  1912 A.C. 57 
3 State of Bombay v.  F.N. Balsara  AIR 1951 SC 318 
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the other side of the line, and can be seen as valid or invalid 
according to its true content.1 

8. COLOURABLE   LEGISLATION
The constitutional experts have taken notice of the

colourable legislation as well, which is equally transgression of the 
limits of power of an authority.  The colourable legislation means 
where a legislature has transgressed the limit of its constitutional 
powers disguising to give the enactment a form to bring it within 
the field of its competence. A notification issued by the 
Government of Azad Jammu and Kashmir charging electricity duty 
was found as transgression  of the authority, as the electricity is a 
Council Subject, and  Government of Azad Jammu and Kashmir 
could not issue any notification in relation thereto.2 In case of 
colourable legislation, although a legislature apparently purports to 
act within the limits of its powers, yet in substance it travels 
beyond those powers, which on proper examination, appear to be 
mere pretence or disguise.3 In such cases the Court must look to 
the substance and not the form of the statute and its object and 
purpose.4     This is the pith and substance evaluation of a law. 
Although  no fault was found with banning the legal practice of the 
Ex-Judges of the superior Courts, but the law made by the Azad 
Jammu and Kashmir Assembly through the Ordinance was found 
violative of provisions of Schedule IV of the Constitution, under 
which the terms and conditions of the Judges of the superior 
judiciary is a Council subject, and law can be made by the Council 
alone, not by the Azad Jammu and Kashmir Assembly, hence the 
Ordinance is a classical example of colourable legislation.5 

1 Profulla Kumar   v.   Bank of Commerce Ltd.  AIR 1947 P.C. 60 
2 Azad Government     v.   Nafees  Bakers PLD  1995 SC  AJK  47 
3 Jaora Sugar Mills  Ltd. v.  State of Madhya Pradesh  AIR 1966 SC 416 
4 Ibid 
5 Kh. Muhammad Yousaf Saraf   v.   Azad Government    PLD 1982 AJK 90, 
Azad  Government   v.  Nafees  Bakers  PLD 1995 SC AJK 47,  M/s. Jabeer 
Hotel Mirpur   v.   Kashmir Council Islamabad and others   2000  SCR  507 
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9. PROSPECTIVE   OR  RETROSPECTIVE  LAWS

It requires hardly anything to be said that once the
legislative field is determined, there is nothing to prevent the 
legislature from making a retrospective legislation.  The power to 
make a law includes the power to give it  a retrospective effect, 
unless it is Penal or a Taxing Law which makes an innocent  act 
punishable after its commission or takes away an accrued benefit.1 
A competent legislature is equally competent to pass an Act to 
declare a law to be valid after  removing the flaws pointed out by 
the Court, while declaring it without lawful authority.  It is called a 
Validating Act.  The authority exercised  by the sales tax officers 
under a law  made by incompetent legislature  was held valid by 
retrospective validation.2 However, the legislature cannot declare 
invalid any judicial decision or pending judicial proceedings but, it  
can render it  ineffective,  by changing the basis of a legislative 
enactment  upon which the judgment has been founded  and give it 
a retrospective effect.3  

10. WHAT ARE SUB-ARTICLES (3) & (4) OF THIS ARTICLE

After 13th Amendment of the Constitution, the Council is
substituted by the Government of Pakistan for the legislative 
purposes for the subjects mentioned in Third Schedule of the 
Constitution. The Third Schedule consists of two parts. The Part 
“A” is exclusive domain of the Government of Pakistan, while Part 
“B” is flexible. The Azad Jammu & Kashmir Assembly can also 
legislate on any subject listed in Part “B” with the consent of the 
Government of Pakistan. All the subjects or matters not listed in 
Third Schedule vest in the Azad Jammu & Kashmir Assembly. 
Consequently, the executive authority about the subjects also vests 

1 J.K. Jute  Mills  Ltd.  v.  State of  U.P.  AIR  1961  SC  1534,   D.G.  Gouse  
and  Co. (Agents) Pvt. Ltd.  v.  State of Kerala  AIR  1980 SC 271 
2 Ibid) 
3 Indra   v.  Raj Narain,  AIR  1975 SC 2299,  Krishna Chandra   v.  Union of 
India  AIR 1975 SC 1389,  Shri Prithvi Cotton Mills Ltd.  v.  Broach Borough 
Municipality  AIR 1970  SC 192 
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in the Government whose Assembly makes the law, unless the 
authority is transferred by mutual consent to the other.  

In view of the above constitutional scheme, the laws made 
by the Parliament of Pakistan in relation to these matters override 
the laws and executive authority of Azad Jammu and Kashmir 
Assembly and Government.  However as these effect  the affairs of 
Azad Jammu and Kashmir, hence  the orders passed under any 
such law are subject to judicial review by the  Courts in Azad 
Jammu and Kashmir.1  

11. WHETHER TAX CAN BE LEVIED SAVE BY AN
ACT OF ASSEMBLY  OR  COUNCIL
The big shift under the 13th Amendment is that the taxing

power is vested in Azad Jammu & Kashmir Assembly,  except 
taxes on Corporations owned exclusively by the Government of 
Pakistan under Third Schedule. Under sub-article (5) no tax shall 
be levied  for the purpose of  territories of Azad Jammu and 
Kashmir save by an Act of the  Assembly.  But if the  tax is levied 
under an Ordinance on any matter falling within its legislative 
capacity, it cannot be said to be violative of this Article on the 
pretext of having been levied under  the Ordinance for the reason 
that under sub-article (2)  of Article 41 (which corresponds to 
section 24 of Government Act, 1970),  the  ordinance shall have 
the same force  and effect as an Act of the Assembly.  In an 
authority  of Azad Jammu and Kashmir High Court  reported as 
Syed Iqbal Hussain Shah   v.   Azad Government,2  while striking 
down the Finance Amendment Ordinance, 1972, whereby 
education cess was imposed upon various lessees,  it was held that 
tax can be imposed only through an Act of the Assembly not 
ordinance. It is  not a good law.  This  sub-article is followed by 
Article 41  which grants power to the President to make and 
promulgate an Ordinance which makes it quite clear that such 

1 Ibid  
2 Syed Iqbal Hussain Shah   v.   Azad Government  PLD 1974 AJK 67 
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Ordinance shall have the same force and effect as an Act of the 
Assembly like Articles 89 and 260(2) of the Constitution of 
Pakistan.1 However, it cannot be levied by an executive action or 
by a resolution of a House, even if the House has the authority to 
legislate.2  

12. WHETHER THE POWER TO TAX CAN BE DELEGATED

The power to levy tax cannot be delegated even if the law
so empowers,  because the tax can be imposed by law only, not by 
a delegated authority,  not falling within the definition of 
legislature. However,  authority to allow exemption from the tax 
can be delegated.3   

13. WHETHER  FEE  IS  TAX

Tax is a compulsory collection of money by a public
authority for a public purpose and not payment for any specific 
service rendered. Tuition fee is received from only those students 
who were to receive education from teachers in educational 
institutions not by those who would not go there, hence tuition fee 
could not by any standard be construed as tax.4  

The enhancement  of tuition fee and the admission fee 
charged from the students could not by any standard  be construed 
as tax,  as it is paid by one who  goes to school and not by one who 
does not, hence it is not a contravention of sub-article (4)  of 
Article 31.5  The  tax is levied  as a part of a common burden, 

1 Kazi Abdul Majid   v.   Province of Sind and others  PLD 1976 Kar. 600 
2 The Poona City Municipal Corporation  v.  Dattatraya Nagesh Deodhar  AIR  
1965  SC 555 
3 M/s. Muhammad Afzal  & Sons  v. Federal Govt. of Pakistan  Islamabad  PLD  
1978 Lah.  468 
4 Commissioner Hindu Religious Endowments  Madras  v.  Sri Lakshmindra 
Thirtha Swamiar of Sri Shirur Mutt   AIR 1954 SC 282,  Azad Government  v.  
Haji Mir Muhammad Naseer   1999 PLC  CS  1173 =  2000 SCR  109, 
Government of N.W.F.P.   v.  Rahimullah  1992 SCMR  750 
5 Azad Government   v.   Haji  Mir Muhammad Naseer  2000  SCR 109 
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while a fee is a payment for special benefit, privilege or service.1 
Whether a cess  levied by a statute amounts to fee or tax shall be  
determined  in accordance with the  above standard in the 
circumstances of each case.2 

14. ISLAMISATIOIN  OF  LAWS
Sub-article (5) of this Article guarantees complete

Islamisation of laws. This provision corresponds to Article 227 of 
the Constitution of Pakistan. This sub-article contains two-fold 
guarantees, first that “no law shall be repugnant to the teachings 
and requirements of Islam”, and secondly that “the existing laws 
shall be brought in conformity with the Holy Quran and Sunnah”. 
It implies that the laws which are to be made after promulgation of 
this Act shall not be repugnant to the teachings and requirements 
of Quran and Sunnah and laws existing at the time of promulgation  
of this Act, which are derogatory to the teachings of Holy Quran 
and Sunnah,  shall be brought in conformity  therewith.  However 
this provision does not declare the laws against the injunctions of 
Islam as un-Islamic or un-Constitutional. The law-maker did not 
intend to strike down automatically all such existing laws which 
are not in conformity with the requirements of Holy Quran and 
Sunnah. These will continue to operate till bringing that in 
conformity with the requirements of Quran and Sunnah through a 
proper legislation.3   Divine laws not brought on the statute book 
through proper legislation cannot be regarded as codified laws of a 
country and the Courts shall administer only codified  laws 
notwithstanding its being against the canons of Islam.4 The 
Assembly is constitutionally barred from enacting  any law 
repugnant to the teachings and requirements of Islam. The 
competent Courts are empowered to declare all laws present and 

1 Commissioner Hindu Religious Endowments  Madras  v.  Sri Lakshmindra 
Thirtha Swamiar of Sri Shirur Mutt  AIR 1954 SC 282 
2 The Hingir-Rampur Coal Co. Ltd.    v.   State of Orissa   AIR 1961 SC  459 
3 Faqir Ali    v.   Standard Bank Ltd. Muzaffarabad   PLD 1979 SC AJK  62 
4 Chiragh Hussain  v.  Khawaja Habib Joo PLJ  1983 SC AJK  73 
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future, to be unconstitutional and void on the ground of 
repugnancy to teachings and requirements of Islam as set out in the 
Holy Quran and Sunnah.1 An Act of the Assembly terminating the 
valid contracts being repugnant to the teachings and requirements 
of Islam, as set out in the Holy Quran and Sunnah, is ultra vires 
this section because Quran enjoins on all Muslims to fulfil all 
promises, agreements, pledges, covenant, contracts, engagements 
and treaties.2  

The command of Article 31(6)  is for all  law making 
bodies  and functionaries, whether legislative or executive, having 
authority to enact the law or rule in any field, including those 
relating to taxes, that no law or rule can be made which is 
repugnant to the injunctions  of Islam,  neither can any rule or 
regulation which has the force of law, be made which is un-
Islamic.3   State is constitutionally bound to bring all existing laws 
in conformity with the injunctions of Islam and that no law is 
enacted  which is repugnant to the injunctions of Islam.4  As long 
as  statutes are not brought in conformity with the injunctions of 
Islam, their interpretation, application and enforcement, shall be so 
made by the Courts and the relevant interpreting agencies that it is 
in accordance with the Islamic philosophy, its common law and 
jurisprudence.5    

The Azad Jammu and Kashmir Enforcement of Shariah 
Act,  1989 and The Azad Jammu and Kashmir Shariat Court Act, 
1993 are enacted empowering the Shariat Court to declare whether 
any law is or is not repugnant to the requirements of Islam as set 
out in the Holy Quran and Sunnah.  

1 Azad Government  v.  Kashmir Timber Corporation  PLD 1979 SC AJK  139 
2 Azad Government  v.  Kashmir Timber Corporation  PLD 1979 SC AJK  139 
3 Mian Aziz A. Sheikh v. Commissioner of Income-Tax Investigation Lahore 
PLD 1989 SC 613 
4 Haider  Hussain   v.   Government of Pakistan  PLD 1991 F.Sh.C. 139 
5 Commissioner of Income Tax Peshawar  v.  Messrs Siemen A.G.  PLD 1991 
SC 368 
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ARTICLE 32 
1[Council of Islamic Ideology.- (1) There shall be 
a Council of Islamic Ideology, hereinafter referred 
to as the Islamic Council. 

(2)    The Islamic Council shall consist of such 
members, being not less than five nor more than ten, 
as the President may appoint, on the advice of the 
Prime Minister, from amongst persons having 
knowledge of principles and philosophy of Islam 
as enunciated in the Holy Quran and Sunnah, or 
understanding of the economic, political, legal or 
administrative problems of Azad Jammu and 
Kashmir. 

(3)    While appointing members of Islamic Council, 
the President shall   ensure that,- 

(a)    so far as practicable, various school of thought 
are represented in the Islamic Council; 

(b)    not less than one of the members are persons 
each of whom is or has been a Judge of 
the Supreme Court or of a High Court; and 

(c)    not less than one third of the members are 
persons each of whom has been engaged for 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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a period of not less than fifteen years, in 
Islamic research or instruction. 

(4)  The President shall appoint one of the members 
of Islamic Council to be Chairman of Islamic 
Council. 

(5)   If one-third members of the total strength of 
the Assembly so requires, the Assembly may refer 
to Islamic Council or Islamic Ideology Council of 
Pakistan constituted under Article 228 of the 
Constitution of Pakistan, for solicitation of advice 
as to whether a proposed law is or is not repugnant 
to the injunctions of Islam: 

Provided that the Government may also 
make such reference for advice of Islamic Council 
or Islamic Ideology Council of Pakistan, if deems 
expedient in the public interest. 

(6)   When a proposed law or a question is 
referred under sub-article (6), the Islamic Council, 
or the Islamic Ideology Council of Pakistan, as 
the case may be, shall, within fifteen days, inform 
the Assembly or the Government of the period 
within which the Council expects to be able to 
furnish that advice: 

Provided that the Islamic Council may refer 
the question so received, with or without its 
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opinion, to the Council of Islamic Ideology of 
Pakistan for advice. 

(7)   Where the Assembly considers that in the 
public interest, the making of the proposed law in 
relation to which the question arose should not be 
postponed until the advice of the Islamic Council or 
Islamic Ideology Council of Pakistan is furnished, 
the law may be made before the advice is 
furnished: 

Provided that, where a law is referred for 
advice under sub-Article (7) and it is advised that the 
law is repugnant to the injunctions of Islam, the 
Assembly shall reconsider the law so made. 

(8)   A member of Islamic Council shall hold office 
for a period of three years. 

(9)   A Member may, by writing under his hand 
addressed to the President, resign his office or may  
be removed by the President upon the passing of a 
resolution for his removal by a majority of the total 
membership of the Islamic Council. 

(10)   The proceedings of the Islamic Council shall 
be regulated by rules of procedure to be made by 
the Council with the approval of the Government.] 
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[Original text of the amended article] 
[32. Reference to Council of Islamic Ideology.- (1) If one-third 
of the total number of members of the Assembly 1[or, as the case 
may be, the Council] so requires, the Assembly 2[or, as the case 
may be, the Council] shall refer to the Council of Islamic 
Ideology constituted under the Constitution of the Islamic 
Republic of Pakistan (hereinafter referred to as the Islamic 
Council) for advice any question as to whether a proposed law is 
or is not repugnant to the injunctions of Islam. 

(2)  When a question is referred by the Assembly 3[or, as the 
case may be, the Council] to the Islamic Council, the Islamic 
Council shall, within fifteen days thereof, inform the Assembly 
4[or, as the case may be, the Council] of the period within which 
the Council expects to be able to furnish that advice. 

(3) Where the Assembly 5[or, as the case may be, the 
Council] considers that, in the public interest, the making of the 
proposed law in relation to which the question arose should not 
be postponed until the advice of the Islamic Council is furnished, 
the law may be made before the advice is furnished: 

Provided that, where a law is referred for advice to the Islamic 
Council and the Council advises that the law is repugnant to the 
injunctions of Islam, the Assembly 6[or, as the case may be, the 
Council] shall reconsider the law so made.] 

COMMENTS 

This Article corresponds to Articles 228 to 230 of the 
Constitution of Pakistan. This Article is a step towards Islamisation 

1 Inserted by (1st Amendment) Act, 1975. 
2 Ibid. 
3 Ibid. 
4 Ibid. 
5 Ibid. 
6 Inserted by (1st Amendment) Act, 1975. 
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of the legal system.  Ulema and other renowned scholars constitute 
a Council named as Council of Islamic Ideology. 

Under the 13th Amendment, the Council of Islamic 
Ideology as it existed under law is given the constitutional 
protection and brought under the ambit of Constitution. It is similar 
in nature, scope and functions as the Council of Islamic Ideology 
of Pakistan. The latter is equally retained reference to which can be 
made on any question stipulated in the Article by the Assembly as 
well as by the Council of Islamic Ideology of Azad Jammu & 
Kashmir. So, two Councils of Islamic  Ideology concurrently exit. 
It is overlapping and misfit in the scheme of legislation. The 
opinion of the Council of Islamic Ideology of Pakistan by analogy 
would prevail over the Council of Islamic Ideology of Azad 
Jammu & Kashmir.   

ARTICLE  33 
1[Amendment of the C o n s t i t u t i o n .- (1) The 
provisions of the Constitution may be amended in 
accordance with the following provisions. 

(2)    No  amendment  shall  be  made  in  Articles  31,  
33  and 56, without the prior approval of the 
Government of Pakistan. 

(3)    A bill to amend the Constitution, shall be 
originated in the Assembly and when the bill 
has been passed with or without amendment by the 
votes of not less than two-third of total membership 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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of the Assembly, the bill shall be presented to the 
President for assent.] 

[Original text of the amended article] 
33. Amendment of this Act.- 1[(1) The provisions of this Act
may be amended in accordance with the following provisions: 

Provided that no amendment shall be made in section 31, this 
section or section 56 save with the prior approval of the 
Government of Pakistan.] 

(2) A Bill to amend this Act may originate either in the 
Council or in the Assembly. 

(3) Within fourteen days of the day on which a Bill to 
amend this Act is introduced in the Council or the Assembly, the 
President shall summon a joint sitting  and if the Bill is passed in 
the joint sitting, 2[……….] with or without amendment, by the 
votes of the majority 3[of the total membership of the joint 
sitting], the Bill shall be presented to the President for assent.” 

Synopsis 

1. What  is  amendment
2. Whether  this  article is not amendable at all
3. Parliament
4. 
5. 

How  to  amend ? 
Critical Analysis 

1 Substituted by (1st Amendment) Act, 1975. 
2 Omitted by Ibid. 
3 Inserted by Ibid. 
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COMMENTS 

This Article corresponds to Articles 238 and 239  of the 
Constitution of Pakistan, Article 368 of the Constitution of India 
and section 147 of the Occupied Jammu and Kashmir Constitution.  

The Constitution being grund norm of all the laws, scheme 
of the institutions of the State and a social contract brought into 
being by consensus  of parties of divergent views, cannot be 
altered  or amended in an ordinary manner  like ordinary laws. 
However with  the change  in the civic  and social fabrics of the 
society, it requires to be changed to suit the changed conditions. 
The Constitution makers have, therefore, devised the mechanism 
of the change in the Constitution  as a written Constitution 
necessarily has to contain  provision for its own amendment  to 
adjust and cater for future changes.1 Indian constitution has under 
gone more than ninety amendments till date since 1950 , while 
Pakistan constitution 21 since 1973. Constitutional development is 
a gradual and evoloutionary process which must not be hampered 
given the changing social and democratic norms of the society in 
the developing world.  

1. WHAT  IS  AMENDMENT
The word ‘amend’ itself postulates that it does  not change

the nature of the Constitution  or its  structure, but the amendment 
only. The accepted principle is that amendment is made to  remove 
the defects, supply the omissions or incorporate the new principles 
in the Constitution to meet the changed circumstances. The 
Supreme Court of Azad Jammu and Kashmir in the  case titled 
Khawaja Noor-ul-Amin  v.  Sardar Muhammad Abdul Qayyum 
Khan,2 has laid down that “authority competent to amend the 
Constitution has full power,  no  embargo  can be placed on the 

1 Dewan Textile Mills Ltd.    v.   Pakistan and others  PLD 1976 Kar. 1368) 
2 Khawaja Noor-ul-Amin  v. Sardar Muhammad Abdul Qayyum Khan   1993 
SCR 27 
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same except which the Constitution itself postulates and that 
amendment in the Constitution cannot be struck down on the 
ground that it is violative of the basic structure of the 
Constitution.” The above view may be good if there  is a formal 
amendment touching the basic structure by removing  any defect or 
making it more effective,  but  when the structure is itself changed, 
it cannot be said to be an amendment, as the amendment means 
amendment only, which is made for the purpose of removing the 
defect or supplying the omission, not changing the structure of 
Constitution  as a whole.  

2. WHETHER  THIS  ARTICLE IS NOT AMENDABLE
AT ALL?
Subject to special procedure laid down in this Article, any

provision of the Constitution, except those provided under sub-
article (2), can be amended by a majority of votes of Assembly.  
The excluded provisions can also be amended by the Assembly, 
but with prior approval of the Government of Pakistan as they 
relate to the powers and functions of Government of Pakistan also, 
not of the Assembly alone.  

Article 31 and this Article are pivotal Articles regulating 
distribution and protection of powers.  The approval of the 
Government of Pakistan for amendment in the Constitution is 
required at the stage of its amendment, not at the stage of moving 
the bill for its amendment.  The approval of the Government of 
Pakistan is required to be placed  before the Assembly, if  the, 2/3rd 
majority  of  Assembly intends  approve  its  amendment.   

The amendment in the Constitution does not only include 
the amendment in the text of Article alone, but schedule and every 
item of the schedule, because schedule and appendixes are as good 
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a part of the Constitution as the main body of the Constitution until 
and unless, they be contradictory to the statutory provisions.1 

Given the scheme of the Constitution as a whole, the 
Government of Pakistan steps into thwart every amendment in the 
Constitution and mostly so with the complicity of one or other 
parliamentary party in the Assembly. The Government of Pakistan 
has been generous enough to consent to the massive amendments 
through 13th Amendment. 

There is a similar embargo placed on the powers of the 
Occupied Jammu and Kashmir Assembly in relation  to 
amendment of its Constitution. The Assembly of the State cannot 
amend sections  3, 5, 147 and those provisions of Indian 
Constitution, which are made applicable to the State.  

3. PARLIAMENT
The power of the Assembly under our Constitution , does

not extend to alteration, repeal, modification or replacement of the 
Constitution. It has to be within the broad contours of the 
objectives and essential features laid down in the Constitution.2 
The Constitution being a document of fundamental national 
importance and a yardstick of entire legal system, it, therefore, 
requires a  consensus oriented decision of all concerned for its 
amendment, if not unanimous, which is in the interest of the 
nation. This Constitution has replaced the earlier Constitution i.e. 
the Azad Jammu and Kashmir Government Act, 1970, and was 
passed by the consensus of all the prominent political parties 
having the representative capacity, besides the Government of 
Pakistan.  The division of powers is now rescheduled under 13th 
Amendment between the Government of Azad Jammu and 
Kashmir and the Government of Pakistan.  It is to maintain this 
equilibrium that the Articles which are in fact  nucleus of the 

1 Miss Rakshanda Aslam   v.   Nomination Board of AJ&K PLJ 1986 SC AJK 
01 
2 Darwesh  M. Arbey   v.   Federation of Pakistan   PLD 1980 Lah. 206 
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Constitution, are excluded from the purview of amendment in the 
ordinary course of business of the Assembly.   

4. HOW  TO  AMEND ?

A Bill to amend the Constitution may originate in the
Assembly and may be presented by  any member of any House. 
But once a Bill is introduced in either House, the President is 
bound to summon the Assembly. Once a Bill is passed in the 
Assembly by the majority of 2/3rd membership of the Assembly, 
whether in the shape as it was presented or with amendments, it 
shall be presented to the President who is bound to give his assent 
to the Bill as passed by the Assembly and it shall be called an Act 
of Azad Jammu and Kashmir.  The amending Act  would  come 
into force when it has been assented by the President.1  

Many amendments were made in the Constitution between 
1975 to  1977 during the period when the Peoples Party was in 
power in Pakistan as well as in Azad Jammu and Kashmir. Its rival 
party Muslim Conference, was all along opposed to the 
amendments and one of the slogans of the then popular political 
movement in Pakistan run in the name  of Pakistan National 
Alliance, of which Muslim Conference was a component, was  to 
withdraw  all the amendments affected in the Interim Constitution, 
1974 unilaterally by the Peoples Party Government.  A list of such 
amendments was handed over to Pakistan National Alliance by its 
component, the Muslim Conference, for its deletion. The National 
Alliance had adapted it by a  resolution to be carried into effect, 
when alliance is brought into power.  Moulana Kousar Niazi in his 
Book “Aur Line Kat Gai”  has set out a list of amendments  which 
is as follows:-  
“Proposed Amendment in Act VIII of 1974” 

1. Amendment in section 2.

1 See Article 36 of the Interim Constitution. 
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In section 2 of the said Act in definition under heading 
“Joint Sitting” the provision regarding Minister Kashmir 
Affairs is to be omitted.  

2. Amendment in section 5.
In section 5(a)  in subsection (1) the following shall be
substituted, namely; There shall be a President of Azad
Jammu and Kashmir, who shall be elected directly on the
basis of adult franchise by State Subjects  in such manner
as may be prescribed.

3. Amendment in section 6.
In section 6,  for the words “Joint Sitting” wherever
occurring the word “Assembly” shall be substituted.

4. Amendment in section  7.

In section 7 subsection (1)  for the words “subject to an
express provision to the contrary in the Act” the words
“subject to this Act” shall be substituted.

5. Amendment in section 9.

In section 9, clause  B(I) for the words “30 days”  three
months shall  be substituted and clause II shall be omitted.

6. Amendment in section  21.
(a)  In section 21 clause  (c) after the words “Prime Minister of 

Pakistan” the words “ in consultation with the President “ 
shall be inserted.  

(b) Clause (7) of this section be substituted by the original. 
7. Amendment in section 33.

In section 33, subsection (1) the words “Save with the prior
approval of the Government of Pakistan” shall be omitted.

8. Amendment in section 37.
(a) In section 37(2) clause (b) shall be omitted. 
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(b) In section  37(a) in sub-clause  2(b)  before  the words 
“High Court”, the words  “Supreme Court” shall be 
inserted.  

9. Amendment in section  38.  
Section  38   to be amended.  

10. Amendment in section  42.  
 In section 42 subsection (4)  the words “on the advice of 

the Council” wherever occurring shall be omitted.  
11. Amendment in section 43.  

 In section 43 subsection 2(a)  the words “ on the advice of 
the Council  and” shall be omitted.  

12. Amendment in section 49.  
Section 49 to be amended.  

13. Amendment in section 50.  
In this section the words “on the advice of the Council’ shall be 
omitted.  
14. Amendment in section 50(a).  

Section 50(a)  shall be deleted.  
15. Amendment in section 53.  

 In section 53  the words “The President, if so advised by 
the Chairman of the Council”  shall be substituted by the 
words “if the President is satisfied”  and the word “shall”  
be also substituted for the word ‘may’. 

16. Amendment in 3rd Schedule.  
 In 3rd Schedule Clause (b) after the word “purpose” at the 

end a full stop shall be placed, and the words beginning 
with “or”    after this full stop the word “Pakistan” shall be 
omitted.”  
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However, inspite  of the Peoples Party Government being over 
thrown both in Pakistan and Azad Jammu and Kashmir, and the 
Muslim League and Muslim Conference Governments in Pakistan 
and Azad Jammu and Kashmir having come into power  by way of 
several General Elections, these amendments were not carried into 
effect, nor was any Bill moved in the joint sitting. Muslim 
Conference remained thrice in power thereafter. First from 1985 to 
1990, then from 1991 to 1996, from 2001  to 2006 to 2010 besides  
its sympathizer  Muslim League  Government in Pakistan between 
1977 to 1985 and is still in power.  

The credit is due to the Governments of Muslim League 
headed by Mr. Shahid Khaqan Abbasi in Pakistan and Raja Farooq 
Haider Khan in Azad Jammu & Kashmir, that massive 
amendments are made possible in 2018 through the 13th 
Amendment of the Constitution.  

5. CRITICAL ANALYSIS
Although this Article provides for amendment of

Constitution, but it is practically next to impossible to amend any 
provision of Constitution unless the Government of Pakistan is 
taken into confidence even though the  amendment may not relate 
to prohibitory clause visualized by proviso to sub-article (2) of this 
Article. Almost all amendments made in the Constitution after its 
enforcement tilted the balance of power towards the Council and 
Government of Pakistan, not the Government of Azad Jammu and 
Kashmir.  

Government and opposition political parties in the 
Assembly unanimously submitted exhaustive proposals for 
amendment of Constitution in 2015 to empower the Government 
of Azad Jammu and Kashmir but the Council and  Federal 
Government did not even take a notice of it, not to speak of 
considering it. It met the same fate as the Autonomy Report of the 
National Conference Government of Srinagar met in the center. 
But sanction of amendments in the last hours of the Government of 
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Muslim League headed by Mr. Shahid Khaqan Abbasi is a 
landmark achievement in the constitutional history of Azad Jammu 
& Kashmir.  

The power to allow amendment is similarly controlled by 
the Central Government on both sides of divide, on Pakistani side 
under this section and, on Indian side under section 147 of the 
State Constitution of 1957.   

1[ARTICLE 33-A] 

[Omitted]  

[Original text of the Omitted Article] 
2[33-A. Procedure at Joint Sitting.- (1) The President may, 
after consultation with the Chairman of the Council and the 
Speaker make rules as to the procedure with respect to the joint 
sitting.  

(2) At a joint sitting, the Speaker or, in his absence, such 
person as may be determined by the rules made under sub-
section (1) shall preside.  

(3) The President may address a joint sitting and send 
messages in a joint sitting. 

4. The Advocate-General shall have the right to speak in,
and otherwise take part in the proceedings of, a joint sitting or 
any of its committees, but shall not by virtue of this section have 
the right to vote.]  

1 Omitted  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
2 Inserted by (1st  Amendment) Act, 1975. 
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ARTICLE 34 
1[Validity of Proceedings of the Assembly.- (1) The 
validity of any proceedings in the Assembly shall not 
be questioned in any Court. 

(2)   An officer or member or an authority to 
whom powers are vested for the regulation of 
proceedings, conduct of business, maintenance of 
order in the Assembly shall not, in relation to the 
exercise of any of those powers, be subject to the 
jurisdiction of any Court. 

(3)   A member of, or a person entitled to speak in 
the Assembly shall not be liable to any 
proceedings in any  Court in respect of anything 
said by him or any vote given by him in the 
Assembly or in any committee thereof. 

(4)  A person shall not be liable to any proceedings 
in any Court in respect of publication by or under 
the authority of the Assembly, of any report, 
paper, vote or proceedings. 

(5)   No process issued by a Court or other 
authority shall, except with the leave of the 
Speaker be served or executed within the precincts 
of the place where a meeting of the Assembly is 
being held. 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(6) Subject to this Article, the privileges of the 
Assembly, the committees and members of the 
Assembly and of the persons entitled to speak 
in the Assembly may be determined by law.] 

[Original text of the amended article] 
“34. General provisions regarding Council etc.- (1) The 
validity of any proceedings in the Council, the Assembly or a 
joint sitting shall not be questioned in any Court. 

(2) An officer or member of an authority in whom powers 
are vested for the regulation of proceedings, conduct of business, 
or a joint sitting shall not, in relation to the exercise by him of 
any of those powers, be subject to the jurisdiction of any Court. 

(3) A member of, or a person entitled to speak in, the 
Council, the Assembly or a joint sitting, shall not be liable to any 
proceedings in any Court in respect of anything said by him or 
any vote given by him in the Council, the Assembly or a joint 
sitting or in any Committee thereof. 

(4) A person shall not be liable to any proceedings in any 
Court in respect of publication by or under the authority of the 
Council, the Assembly or a joint sitting, of any report, paper, 
vote or proceedings. 
(5) No process issued by a Court or other authority shall, 
except with the leave of the Chairman of the Council or the 
Speaker be served or executed within the precincts of the place 
where a meeting of the Council or, as the case may be, the 
Assembly is being held. 
(6) Subject to this section, the privileges of the Council, the 
Assembly, the Committees and members of the Council, or the 
Assembly and of the persons entitled to speak in the Council, or 
the Assembly, may be determined by law.” 
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Synopsis 

1. Protection attached to proceedings — What
is proceedings?

2. When  justiciable
3. Freedom of Speech of Members and its

extent
4. Publication  of  proceedings
5. Right to Speak in Assembly vis-à-vis

Fundamental Right to Speech
6. Whether  detention is  a  breach of the

privilege
7. Service  of  process

COMMENTS 

This Article corresponds to Articles 66 and 69 of the 
Constitution of Pakistan so far as they relate to the  Parliament, which 
are equally applicable to the Provincial Assemblies under Article 127 
of the Constitution of Pakistan. Its corresponding provisions in Indian 
Constitution are Articles 105, 122, 194 and 212, which respectively 
relate to the Parliament and State Assemblies. It also corresponds to 
sections 72 and 89  of the Occupied Jammu and Kashmir Constitution 
and section 19-A of the Azad Jammu and Kashmir Government Act, 
1970. 

The proceedings of the Assembly are immune from the 
jurisdiction of Courts and no proceeding of any such institution, 
whether procedural or substantive shall be called in question in any 
Court.  Thus no act or omission of the Assembly or any action of 
any of its committees, can be called in question on the ground that 
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meeting of the institution was irregular or improper, if the person 
presiding the meeting certifies the validity of the proceedings.  

1. PROTECTION ATTACHED TO PROCEEDINGS
— WHAT IS PROCEEDINGS?
The real  question to determine in any such case is whether

the restrictions  amount to proceedings in the Assembly or not. If it 
is a matter of which the parliament is competent  to take 
cognizance, the jurisdiction of the Courts is ousted.1  The 
exclusion of the jurisdiction of the Courts is in relation to the 
internal proceedings of the House.2 Conception of justice, equality 
and good conscience is   irrelevant to such situations which are 
within the exclusive jurisdiction of the parliament.3 Although the 
High Court in exercise of its writ jurisdiction has the power to 
inquire whether particular events amount to proceedings in the 
Parliament or not, but once it is found that events are  proceedings,  
even if these be irregular, they will be protected  under this clause.4 
But the question  relating to the qualification of  a  member  to 
participate in the proceedings of the House is not allowed 
protection as it does not relate to the  proceedings of the Assembly, 
but to the qualification of the Member.5  The validity of the 
proceedings inside the legislature cannot be called  in question on 
the allegation that the  procedure laid down  by the law  had not 
been strictly  followed. No Court can go into the questions which 
are within the special jurisdiction of the legislature itself which has 
the power to conduct its own business.6 But the immunity from 

1 Pakistan   v.   Ahmed Saeed Kirmani   PLD 1958 SC  397,  Mubin-ul-Haq 
Siddiqi v.  Muhammad Iqbal, Secretary Provincial Assembly Lahore PLD  1964 
Lah.  23 
2 Pakistan   v.  Ahmed Saeed Kirmani   PLD  1958 SC  397 
3 Ibid 
4 Mubin-ul-Haq Siddiqi v. Muhammad Iqbal, Secretary Provincial Assembly 
Lahore PLD 1964 Lah.  23 
5 Lt. Col. Farzand Ali   v.  Province of West Pakistan  PLD  1970  SC  98 
6 M.S.M. Sharma v.   Dr. Shree Krishna Sinha AIR 1960 SC 1186 
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judicial interference  is restricted to matters of irregularity of the 
procedure, not  to the proceedings which are held in defiance  of 
the  mandatory  provisions of the Constitution by exercising 
powers which the legislature does not possess under the 
Constitution.1  Erroneous decision  or wrong interpretation  of the 
rules of procedure  by the Speaker is  immune from the scrutiny in 
a Court of law.2  The Courts cannot act as a Court of revision 
against the ruling of Speaker with respect to the proceedings within 
the House.3  No writ lies against the Speaker or any other officer of 
the legislature to interfere with the proceedings of the legislature 
unless   a law is passed or  resolution  is  carried  in violation of 
any provision of the Constitution.4   The immunity is restricted to 
the matter of procedure. It does not extend to any matter relating to 
the constitution of legislature itself.5 The proceedings during the 
session, not the administrative action of the Speaker or any of the 
officers  of any of the House, are immune from the judicial 
review.6 

Similarly a person acting in connection with the affairs of 
any such institution for the regulation of its proceedings shall not 
be subject to the jurisdiction  of any Court in discharge of such 
powers during proceedings of the meetings. The purpose is that 
such persons should exercise the powers with confidence and with 
an independent mind, unmindful of extraneous consequences.  

2. WHEN  JUSTICIABLE
The  words  conduct of business used in sub-article (2) of

this article does not include the making or administering of oath by 

1 Anand Bihari Mishra   v.  Ram  Sahay  AIR 1952 M.B. 31 
2 Harendra Nath Barua   v.   Dev Kanta Barua  AIR 1958 Assam  160 
3 Raj Narain  v.  Atmaram Govind  AIR 1954 Allahabad  319 
4 Hem Chandra   v.  Speaker of Legislative Assembly West Bengal  AIR 1956 
Calcutta  378 
5 Shree Vinod Kumar and others   v.   State of Himachal Pradesh  AIR 1959 SC 
223 
6 Shams-ud-Din v. Speaker Baluchistan Provincial Assembly 1994 MLD 2500 = 
1995 PLC CS 8 
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the Speaker or Member. It is not conduct of business but a stage 
preceding to and  enabling the members of the Assembly to 
assume office of Speaker, Deputy Speaker, Member or Prime 
Minister, whatever the case may be, to sit in the Assembly and 
conduct the business. Hence wrongful refusal by the Speaker to 
allow a member to take the oath can be interfered  with by the 
Court.   Similarly administering of oath to a person who is not 
notified  as  a member  by the Election Commission, even if 
administered during the session of the Assembly, is not the 
conduct of business of the Assembly.  Whether  the Speaker or 
Deputy Speaker are duly elected  by the House does not merely 
relate to the proceedings of the House but to the right of the 
incumbent to hold office,  hence a writ of quo warranto lies.1  

3. FREEDOM OF SPEECH OF MEMBERS AND ITS
EXTENT
In a parliamentary system of the Government, the people’s

representatives are expected to be free to express themselves 
without fear  of legal consequences  for placing the views of the 
people whom they represent before the House and in doing so, they 
should have complete immunity in respect of anything said in the 
House. The House being  supreme as it makes the law and amends 
the Constitution, the members thereof should, therefore, be free 
from legal consequences. The jurisdiction of the Courts is, 
therefore, rightly excluded.2  However a member is expected to act 
subject to the rules of procedure of the House, his good sense  and 
spirit of the Constitution. Under the Rules of the House no member 
can  use un-parliamentary language or adapt un-parliamentary 
conduct. A member of a House who has the power to make the 
rules  regulating the conduct of the people living in the State is also 
expected to be of good conduct.  The jurisdiction of Supreme 
Court or High Court  is intact to interfere with an order of the 

1 A. Nasamony   v.  T.M. Varghese  AIR 1952 T.C.  66 
2 Tej Kiran Jain  v.  M. Sanjiva  Reddy   AIR 1970 SC 1573 
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House of  legislature which  affects the fundamental rights  of a 
person, because there is nothing  in Articles 194(1)  or 194(3)  as 
amended, to exclude the application of Part  III of the 
Constitution.1   

Inspite of the immunity  allowed by the Constitution, two 
members of the National Assembly were issued the contempt 
notices by the Supreme Court of Pakistan on  the  remarks 
derogatory to the Supreme Court on the floor of the House during 
its proceedings. However both the members tendered 
unconditional apology when they appeared in the Court, which was 
accepted and notices issued to them were discharged.2 The Court 
cannot interfere with an action taken for contempt, unless the 
legislature  or its duly authorised officer is seeking to assert  a 
privilege  not known to the law of Parliament  or the notice issued 
or the action taken was without jurisdiction.3   

The immunity  under this Article applies to all persons who 
have the right to speak or take part in the proceedings of any such 
institution. Thus Advocate-General or other officers of the 
institutions or Government authorized under any law to take part in 
the proceedings, have the similar immunity as a member of any 
such institution has.   

4. PUBLICATION  OF  PROCEEDINGS

A person who has published any  proceedings, report or
paper of any of the institutions,  shall not be liable  to any 
proceedings in any Court, if the same  is done under its authority. 
Unauthorized publications shall subject  its publisher  to the legal 

1 Special Reference No.1 of 1964,   AIR 1965 SC 745,  M.S.M. Sharma   v.  Sri 
Krishna Sinha  AIR 1959 SC 395 
2 Islamic Republic of Pakistan   v.  Mian Mehmood Ali Kasuri  1976 SCMR 
273 
3 M.S.M. Sharma   v.  Sri Krishna Sinha   AIR 1959 SC 395,  L.N. Phukan   v. 
Mohendra Mohan Choudhry   AIR 1965 Asam 74 
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action, but not the Speakers who are protected under the Act. 
Whatever has been officially authorized and certified for 
publication by the Speaker or an officer appointed by him in this 
behalf, can only be published.  

What the provisions in fact mean is that, members and 
other persons entitled to speak or publish anything relating to any 
institution, shall have complete freedom of speech and expression 
and no such person shall be liable to be prosecuted or sued  in 
respect of any action taken during the proceedings of the 
institutions. The purpose is that people are kept informed of what 
their representatives do in the institutions.  

5. RIGHT TO SPEAK IN ASSEMBLY VIS-À-VIS
FUNDAMENTAL RIGHT TO SPEECH
The right to freedom of speech guaranteed to the members

of the Assembly stands on a higher pedestal  than  the 
fundamental right of freedom of speech guaranteed to the State 
Subjects under Article 4(4)(9). The privileges of the Assembly, the  
committees, or members thereof or any person entitled to speak 
therein,  may be determined by law to be made by the institutions 
concerned. However, such privilege shall be subject to the 
provisions of the Act. The right of speech of members of the 
Assembly on the floor  of the Assembly, is absolute, unfettered, 
free of any restrictions, except what has been imposed by the 
Constitution and the Rules of Procedure of the Parliament, but this 
right is available to him when he attends a session of any of the 
Houses, not when he speaks  out side the House. Out side of the 
House speech of a member of the Assembly is like  the speech of 
any other citizen and in that case he is subject to the same 
restrictions as are provided by  Article 4(4)(9).  A member will be 
held  liable for defamation if his speech out side the floor of the 
House is defamatory. The words “anything said by him or any vote 
given by him”  in the Assembly are of great significance. It implies 
that a member is escort free to talk whatever  he likes, relevant or 
irrelevant, secret or open, official or unofficial, but this privilege is 
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available during the sitting  or business of the House and subject to 
the restrictions imposed by the Constitution that the conduct of a 
Judge of the Supreme Court or High Court in discharge of his 
duties cannot be discussed or when the control on speeches  is 
exercised by the Speaker under the procedure of the House.  

6. WHETHER  DETENTION IS  A  BREACH OF THE
PRIVILEGE
If a member is detained under the order of a competent

authority  and is thereby prevented from attending the session, his 
right of freedom of speech or  to  take part in the proceedings of 
the Assembly cannot be said to have been impeded.1 The privilege 
of a member of National Assembly does not entitle him to attend 
the session of  National Assembly when he is under custody as 
under trial prisoner.2  

7. SERVICE  OF  PROCESS

The process of any Court  or authority shall not be served
or executed in the precincts of the Assembly  where the meeting of 
the Assembly is being held unless the Speaker allows.  The 
precincts of the Assembly are such places, as the Speaker specifies 
to be precincts thereof.   

3[ARTICLE  35] 
[Omitted]  

[Original text of the omitted Article] 
“35. Authentication of Bills passed by the Council.-  A Bill 
passed by the Council, shall not require the assent of the 

1 K.Ananda Nambiar  v.  Chief Secretary to Govt. of Madras  AIR 1966 SC  657 
2 Asif Ali Zardari v. Special Judge (Suppression of Terrorist Activities) Karachi  PLD 
1992 Kar.  430 
3 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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President and shall, upon its authentication by the Chairman of 
the  Council, become law and be called an Act of the Council.” 

COMMENTS 

The Azad Jammu and Kashmir Council was a unique 
institution in the Subcontinent  having no parallel, hence, there is 
no corresponding provision in any Constitution. Its legislative 
powers having been devolved to the Government of Pakistan and 
Azad Jammu & Kashmir Assembly, are left with advisory 
jurisdiction only. 

ARTICLE 36 
President’s assent to Bill.-  (1)  Subject to the 
Constitution,  when a Bill has been passed by the 
Assembly 1[……] it shall be presented to the 
President for assent.  
(2) The President shall assent to a  Bill within 
seven days after it has been presented to him for 
assent under sub-article (1)  or under Article 33  and 
if the President fails to do so he shall be deemed to 
have assented to the Bill at the expiration of the said 
period.  
(3) When the President has assented or is deemed 
to have assented to a Bill, it shall become law and be 
called.-   

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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(a) in the case of a Bill to amend the Constitution, 
an Act of Azad Jammu and Kashmir; and  

(b) in the case of a Bill with respect to any other 
matter, an Act of the Assembly. 

COMMENTS 

This Article corresponds to clauses (3) and (4)  of Articles 
75 and 116 of the Constitution of Pakistan, Articles 111 and 200 of 
the Constitution of India and section 78 of the Occupied Jammu 
and Kashmir Constitution, respectively,  insofar as they relate to 
the assenting  to  a Bill by the President and Governor  of a 
Province is concerned.. The difference, however, is that the 
President or the Governor in India and Pakistan can return a Bill 
for reconsideration, not under our Constitution.  It also corresponds 
to section 20 of the Azad Jammu and Kashmir Government Act, 
1970.  This  provision authorised the President to withhold the 
assent  and send the Bill for reconsideration.  

As discussed in comments under Article 33, a Bill passed 
by the Assembly shall  be presented to the President  for assent, 
who shall assent to the Bill  within seven days of its presentation to 
him. If he fails to do so, the Bill shall be deemed to have been 
assented to on  the expiration of such period. 

A Bill to amend this Act  shall be called as  an Act  of Azad 
Jammu and Kashmir and a Bill with respect to any other matter, 
shall be called as an Act of the Assembly when it is assented, or 
deemed to have been assented by the President.  It shall come into 
force  when it is so assented or deemed to have been assented, 
unless some other date is fixed in it for its coming into force, in 
which case it shall come into force on the date so specified.   
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1[ARTICLE 37] 
[Omitted]  

[Original text of the omitted Article] 
[37. Council Consolidated Fund.- (1) All revenue received by the 
Council, all loans raised by the Council and all moneys received by it 
in  repayment of any loan 2[………]  shall form part of a consolidated 
fund, to be known as the Council Consolidated Fund. 
3[(2) All other moneys; 

(a) received by or on behalf of the Council; or 

(b) received by or deposited with the Supreme Court of Azad 
Jammu and Kashmir or any other Court established under the 
authority of the Council; 

shall be credited to the Public Account of the Council; 

(2-A) The custody of the Council Consolidated Fund, the payment 
of moneys into that Fund, the withdrawal of money therefrom, the 
custody of other moneys received by or on behalf of the Council their 
payment into, and withdrawal from, the Public Account of the Council, 
and all matters connected with or ancillary to the matters aforesaid, 
shall be regulated by Act of the Council or, until provision in that 
behalf is so made, by rules made by the Chairman of the Council.] 

(3) The Council shall, in respect of every financial year, cause to 
be prepared, and approve, a statement of the estimated receipts and 
expenditure of the Council for that year. 

(4) The Chairman of the Council shall authenticate by his 
signature the statement approved by the Council under sub-section (3); 
and no expenditure from the Council Consolidated Fund shall be 
deemed to be duly authorized unless it is specified in the statement so 
authenticated.  

 4[(5) If in respect of any financial year it is found; 

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
2 Omitted by (1st Amendment) Act, 1975.  
3 Substituted by (1st Amendment) Act, 1975.  
4 Inserted by (1st Amendment) Act, 1975.  
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(a) that the amount authorized to be expended for a particular 
service for the current financial year is insufficient, or that a 
need has arisen for expenditure upon some new service not 
included in the statement referred to in sub-section (3) for that 
year; or 

(b) that any money has been spent on any service during a 
financial year in excess of the amount granted for that service 
for that year; 

the Chairman of the Council shall have power to authorise, expenditure 
from the Council Consolidated Fund and shall cause to be laid before 
the Council a supplementary statement or, as the case may be, an 
excess statement, setting out the amount of that expenditure, and the 
provisions of sub-section (3) and (4) shall apply to those statements as 
they apply to the statement referred to in sub-section (3). 

(6) Notwithstanding anything contained in the foregoing 
provisions of this section, the Council shall have power to make any 
grant in advance in respect of the estimated expenditure for a part of 
any financial year, not exceeding four months, pending completion of 
the procedure prescribed in sub-sections (3) and (4).] 

ARTICLE 37-A 
1[Azad Jammu and Kashmir Consolidated Fund.- 
(1) All revenue 2[taxes including income tax] 
received by the Government, all loans raised by the 
Government, and all moneys received by it in 
repayment of any loan, shall form part of a 
consolidated fund, to be known as the Azad Jammu 
and Kashmir Consolidated Fund. 
(2) All other moneys,- 
(a) received by or on behalf of the Government; or 

1 Inserted by (1st Amendment) Act, 1975.  
2 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(b) received by or deposited with the 1[Supreme 
Court and the] High Court or any other Court 
established under the authority of the 
Government; 

shall be credited to the Public Account of the 
Government; 
(3) The custody of the Azad Jammu and Kashmir 
Consolidated Fund, the payment of moneys into that 
Fund, the withdrawal of moneys there-from, the 
custody of other moneys received by or on behalf of 
the Government, their payment into, and withdrawal 
from the Public Account of the Government and all 
matters connected with or ancillary to the matters 
aforesaid, shall be regulated by Act of the Assembly 
or, until provision in that behalf is so made by rules 
made by the President.] 

Synopsis 

1. Charge  on  Consolidated  Fund
2. Consolidated Fund and Public Account

COMMENTS 

This Article correspond to Articles 78 and 79 of the 
Constitution of Pakistan, which relate to Federal Government of 

1 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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Pakistan and Article 266 of the Constitution of India.  Its 
corresponding provisions of Occupied Jammu and Kashmir 
Constitution, 1957  are sections 115 and 118.  

After 13th Amendment of the Constitution, there is only one 
Consolidated Fund of the Government, called Azad Jammu & 
Kashmir Consolidated Fund, regulated by this Article. The 
Government composed of the public representatives needs money 
to meet the cost of administration as well as for implementation of 
public welfare schemes. This process is authorized and regulated 
by the Act.    

The money collected or received by the Government, 
forming part of the Consolidated Fund or public account of the 
Azad Jammu and Kashmir Consolidated Fund  or the public fund 
of the Government, comes from the pocket of the general public 
whether individual or corporate.  The public in general is 
associated in receipt and disbursement  of this amount through 
their representatives sitting in the Assembly of Azad Jammu and 
Kashmir without whose consent  no tax  can be levied, nor can  the 
money be spent.  It is for this reason that the sanction of the House 
of Representative has to be obtained for  raising the money and for 
its expenditures. Each item involving public expenditure has to be 
submitted to the House in the form of demands for  grants and each 
of it has to be put to the vote of the House.  The House has the 
power to withhold  or to give  consent to the demand. After the 
demands are voted upon by the legislature or the Government is 
authorized to spend money. Similarly  Finance Act  has to be 
passed or amended, as the case may be, for raising the money.  

Under sub-section (2) of section 23 of the Azad Jammu and 
Kashmir Government Act, 1970, no expenditure  on major 
development activities could be incurred,  except with the approval 
of Adviser.  



The Azad Jammu & Kashmir Interim Constitution, 1974 615 

1. CHARGE  ON  CONSOLIDATED  FUND

There are certain items of expenditures which are  a charge
on the consolidated fund and these are not put to the House in the 
form of demands for grants and the Government need  not to ask 
for money for expenses on these items.  Although the provision 
similar to Articles 81 and 121 of the Constitution  of Pakistan are 
not incorporated  in our Constitution which provide the 
expenditure which is a charge upon the consolidated fund, 
however, the spirit  of the expenditure charged on the consolidated 
fund has to be carried into effect,   e.g.  remuneration   payable  to 
the  President, Judges of  the Supreme Court and High Court etc. 
are a charge on the consolidated fund in  every form of 
Government  and  the  expenditure  on  it  is  not   put  to  the 
House for  grants. 

2. GOVERNMENT CONSOLIDATED FUND AND
PUBLIC ACCOUNT
Funds of the Government are divided into two heads.

Firstly, Government Consolidated Fund, which comprises all 
revenues received and loans raised by the Government and moneys 
received by it in repayment of any loan, and secondly, public 
account which comprises funds other than those mentioned above, 
and those, provided under sub-article (2) of this Article.   

Funds, forming part of both the heads shall be in the 
custody of the Government and all expenses therefrom and income 
therein; and all matters connected or ancillary thereto, shall be 
governed by an Act of the Assembly, but as long as such Act is not 
passed, the rules made by the Government shall govern all such 
matters.  
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ARTICLE 38 
Budget.- (1) The 1[Government] shall, in respect of 
every financial year, cause to be laid before the 
Assembly a statement of the estimated receipts and 
expenditure for that year, to be called the Annual 
Budget. 
(2) The Annual Budget shall be submitted to the 
Assembly in the form of demands for grants and the 
Assembly shall have power to assent to, or to refuse 
to assent to any demand, or to assent to any demand 
subject to a reduction of the amount specified therein: 

Provided that, for a period of ten years from the 
commencement of the Constitution or the holding of 
the second general election to the Assembly after 
such commencement, whichever occurs later, a 
demand shall be deemed to have been assented to 
without any reduction of the amount specified 
therein, unless, by the votes of a majority of the total 
membership of the Assembly, it is refused or 
assented to subject to a reduction of the amount 
specified therein. 
(3) No demand for a grant shall be made except on 
the recommendation of the 2[Government]. 

1 Substituted by (1st Amendment) Act, 1975.  
2 Substituted by (1st  Amendment) Act, 1975. 
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(4) The Annual Budget as passed by the Assembly 
shall be placed before the President who shall 
authenticate it by his signature. 
1[(5)  If in respect of any financial year it is found,- 
(a) that the amount authorized to be expended for a 

particular service for the current financial year 
is insufficient, or that need has arisen for 
expenditure upon some new service not 
included in the Annual Budget for that year; or 

(b) that any money has been spent on any service 
during a financial year in excess of the amount 
granted for that service for that year;  

the Government shall have power to authorize 
expenditure from the Azad Jammu and Kashmir 
Consolidated Fund and shall cause to be laid before 
the Assembly a Supplementary Budget or, as the case 
may be, an Excess Budget, setting out the amount of 
that expenditure, and the provisions of this Article 
shall apply to those budgets as they apply to the 
Annual Budget. 
(6) Notwithstanding anything, contained in the 
foregoing provisions of this Article, the Assembly 
shall have power to make any grant in advance in 
respect of the estimated expenditure for a part of any 
financial year, not exceeding four months, pending 

1 Ibid 
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completion  of  the procedure prescribed in sub-
article (2) for the voting of such grant and the 
authentication of the Budget as passed by the 
Assembly in accordance with the provisions of sub-
article (4) in relation to the expenditure.] 

Synopsis 

1. Annual Budget of the Government
2. What is Supplementary Budget

COMMENTS 

This Article corresponds to Articles 80, 82(2), 82(3), 83(1), 
84 and 85, which  relate to the budgetary procedure of the Federal 
Government and Articles 120, 122(2), 123, 124, 125 and 127, 
which regulate the budgetary  procedure of the Provinces of 
Pakistan. Their corresponding provisions of Indian Constitution are 
Articles 112 to 117 and 202 to 207, which respectively relate to the 
Parliament  and States. Similarly sections 79 to 82 of Occupied 
Jammu and Kashmir Constitution, 1957 and sections 21 to 23 of 
the Azad Jammu and Kashmir Government Act, 1970 also 
correspond to this Article.   

1. ANNUAL BUDGET OF THE GOVERNMENT
Sub-article (3) of this Article deals with the Annual Budget

estimates of the Government. A statement of the estimated receipts 
and expenditure of the Government for that financial year shall be 
laid each year before the Assembly for its approval. No 
expenditure from the Consolidated Fund shall be authorized, 
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unless it is specified in the statement approved by the Assembly. 
This statement known as Annual Budget Statement.  

The Annual  Budget  shall be submitted  to the Assembly in 
the form of demands for grants on the recommendation of the 
Government. The Assembly may or may not  assent  to any such 
demand or may assent to any demand  on reduction of the amount 
specified therein.  

For ten years,  however,  counted from the commencement 
of the Constitution or the holding of the second general elections to 
the Assembly, whichever is later, demands shall be deemed to have 
been fully assented to unless the majority of total membership 
otherwise decides. This provision has become redundant as more 
than ten years have elapsed since passing of the Act.  

2. WHAT  IS  SUPPLIMENTARY  BUDGET
If during any financial year the amount authorized to be

spent for a particular service for that year is found insufficient, or 
the need arises for expenditure upon some new service which was 
not included in the Annual Budget Statement, or if it is found that 
any money has been spent on any service in excess of the grant for 
that year, the Assembly shall have the power to authorize such 
expenditure from the Consolidated Fund.  The Government in such 
a case shall cause to be laid a supplementary statement or an 
excess statement, as the case may be,  before the Assembly, where 
the amount of the expenditure shall be set out.  

This Article ensures that public  revenue would be spent 
under the authority of vote of  public representatives and further 
ensures the existence of Assembly, and its non-existence would 
mean a negation of the Constitution.  
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ARTICLE 39 
1[Special provisions regarding Budget, etc.] (1) 
Where the Annual budget for any financial year 
cannot be passed by the Assembly by reason of its 
having been earlier dissolved, the 2[Prime Minister] 
shall cause to be prepared an Annual Budget for that 
year and, by his signature, authenticate the Budget. 
(2) The Annual Budget for any financial year 
authenticated by the 3[Prime Minister] under sub-
article (1) shall, for the purpose of the Constitution, 
be deemed to have been passed by the Assembly. 

COMMENTS 

This Article corresponds to Articles 86 and 126 of the 
Constitution of Pakistan, which respectively relate to the  Federal 
and Provincial Governments and hereinbefore referred  provisions 
of Indian and Occupied Jammu and Kashmir Constitutions.  

If the Assembly is dissolved  and the Annual Budget 
cannot be passed in accordance with the normal procedure of 
budget regulated by Article 38, the Prime Minister, who continues 
in office during the dissolution of the Assembly, shall cause to be 
prepared Annual Budget for that year and authenticate it by his 
signatures. The Budget thus authenticated by the Prime Minister 
shall be deemed to have been passed by the Assembly.  

During the period when the Assembly remained suspended 
and instead of Prime Minister, the Chief Executive appointed 

1 Substituted by (1st  Amendment) Act, 1975. 
2 Ibid. 
3 Ibid. 
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under Article 53-A  performed the functions of Prime Minister, the 
requirement of this Article shall be deemed to have been complied 
with, by authentication of budget by the Chief Executive of the 
time.  

ARTICLE  40 
Restriction on expenditure.- No expenditure shall 
be incurred by the Government except as authorized 
by the Annual or Supplementary Budget as passed or 
deemed to have been passed by the Assembly. 

COMMENTS 

This Article corresponds to Articles 83(3) and 123(3) of the 
Constitution of Islamic Republic of Pakistan in so far as  they 
relate to the Federal and Provincial Governments, respectively.  Its 
corresponding provisions in the Indian Constitution find place in 
the Articles referred in commentary on Article 38.  

The Article is self-speaking that Government can  incur 
only such expenditure as is authorized by the Annual or 
supplementary budget as passed by Assembly under Article 38 or 
deemed to have been passed by it under Article 39.   

ARTICLE  41 
Power to make Ordinance.- (1) The President may, 
except when the Assembly is in session, if satisfied 
that circumstances exist which render it necessary to 
take immediate action, make and promulgate an 
Ordinance as the circumstances may require. 
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(2) An Ordinance promulgated under this Article 
shall have the same force and effect as an Act of the 
Assembly and shall be subject to like restrictions as 
the power of the Assembly to make law, but every 
such Ordinance,- 
(a) shall be laid before the Assembly and shall 

stand repealed at the expiration of four months 
from its promulgation or, if before the 
expiration of that period a resolution 
disapproving it is passed by the Assembly, 
upon the passing of that resolution:  
 1[Provided that the Assembly may by a 

resolution extend the Ordinance for a further 
period of four months and it shall stand 
repealed at the expiration of the extended 
period.] 

(b) may be withdrawn at any time by the President. 
(3) Without prejudice to the provisions of sub-
article (2), an Ordinance laid before the Assembly 
shall be deemed to be a Bill introduced in the 
Assembly. 
2[(4)  …….    omitted …….] 

1 Added  by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
2 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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[Original text of the Omitted Article] 

“41(4). The President 1[shall] likewise, except when the Council is in 
session, if so advised by the Chairman of the Council, make, 
2[promulgate and withdraw] an Ordinance as the circumstances may 
require; and the provisions of sub-section (2) and sub-section (3) shall 
apply to an Ordinance so made as if references therein to ‘Act of the 
Assembly’ and ‘Assembly’ were references respectively to ‘Act of the 
Council’ and ‘Council’.” 

Synopsis 

1. Circumstances  relating  to   satisfaction
2. When  Assembly  not  in  session — recess
3. Ordinance  equal to Act of the legislation
4. Promulgation
5. Life of Ordinance
6. Re-promulgation — Re-enactment
7. Effect of repeal of Ordinance
8. Whether  repealed Act revives on expiry of

Ordinance
9. Malice

COMMENTS 

This Article corresponds to Articles 89 and 128  of the 
Constitution of Pakistan which respectively relate to the powers  of 
President of Pakistan and the Governor of a Province to 
promulgate the Ordinances.  It also corresponds to Articles 123 
and 213 of the Constitution of India,  section 91 of the Occupied 

1 Substituted by (1st Amendment) Act, 1975. 
2 Ibid. 
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Jammu and Kashmir Constitution and section 24  of the Azad 
Jammu and Kashmir  Government Act 1970.  

“To ordain” means an “Act or Decree” as per the Concise 
Oxford Dictionary. Ordinance would, therefore, mean “Decree, 
Enactment”. Although it is not enacted in the  sense of popular 
enactment of laws, but it has the force  of law  as an Act passed by 
the legislature subject to its competence and for the period, 
allowed by the Constitution. 

This is the extra ordinary legislative power of the 
constitutional head i.e. President. The legislation is primarily the 
function of the Assembly, but when Assembly is not in  session, 
and the circumstances exist which render it necessary  to take 
immediate action, the President, if satisfied, about existence  of 
such circumstances, may legislate through an Ordinance, as and 
when the circumstances  so require. The satisfaction of  the 
President is not his  personal satisfaction,  but he is to act in 
accordance with the advice of the Prime Minister as visualised by 
Article 7 of the Act. Ordinance promulgated by the President, 
cannot be said to have been promulgated by a single person 
according to his wishes, as such, Ordinance has the backing of 
some of the elected members of the Assembly who approve it as 
members of the Cabinet  while advising the President. Such 
Ordinance, therefore, cannot be construed as a purely executive act 
by the President. The Courts cannot set aside such an Ordinance 
except by negating the authority of some of the members of 
Legislative Assembly, specially when such Ordinance was 
protected by the Constitution.1 The satisfaction of the President has 
to be inconsonance with the Article of the Constitution. As the 
Prime Minister and the Ministers are responsible to the legislature 
and are under the oath of secrecy, hence it is on their advice that 
the Ordinance is to be issued.2  

1 Raja Muhammad Niaz Khan   v. Azad Government  PLD 1988 SC AJK 53 
2 Rustom Cavasjee Cooper   v.  Union of India  AIR 1970 SC  564 
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 The power to make an Ordinance is essentially a power to 
meet an extra-ordinary situation. It cannot be allowed to be 
perverted  to serve the political ends.  Although it is a legislative 
power, but is exercised by the executive authority  to meet an 
emergent situation only. The  Ordinance is a command of the 
State, but that command must come through an enactment passed 
by the chosen representatives of the people when they sit and 
deliberate in the legislative Assembly and then pass the law.  The 
Ordinance without being approved by the Assembly is a gift from 
the bureaucracy and is a one man legislation which has to be 
strictly construed.  There seems no moral justification in not 
placing an Ordinance before the Assembly when it meets after its 
promulgation, although the Ordinance does not suffer from any 
legal infirmity at least for four months.1 This power, therefore, has 
to be limited in  point of time.   

1. CIRCUMSTANCES  RELATING  TO  SATISFACTION

The question as  to whether circumstances existed which
necessitated immediate action of promulgating an  Ordinance, is a 
matter purely for the subjective satisfaction of the President. He is 
the sole Judge of determining the existence of the circumstances 
necessitating the making of an Ordinance. However existence of 
such circumstances is a condition precedent. If it is challenged that 
the circumstances did not exist and the Ordinance is a colourful or 
mala fide exercise of the power, the existence of circumstances 
shall have to be justified by the Government.  But every casual 
challenge to the existence of circumstances will not be sufficient to 
shift the  burden of proof to the Government.2 Ordinarily the 
question whether the circumstances existed  necessitating the 
promulgation of Ordinance is not justiciable  by the Courts, as a 
presumption of regularity is attached to the functions of the 

1 Jammu and Kashmir Tehrik-e-Amal Party   v.   Azad Government and others 
PLD 1985 AJK 95 
2 A. K. Roy    v.  Union of India  AIR  1982 SC 710,    State of Rajasthan   v. 
Union of India  AIR  1977 SC  1361 
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Government.1  However it is open to challenge as to whether the 
legislation made through an Ordinance is within the legislative 
competence of the Assembly or not. It is out of the domain of the 
Courts of law to judge the validity of law by probing into the 
intention  of law maker, unless  such power is vested in the Court 
by the Constitutional provision.2 The terms and conditions of a 
Judge of the Supreme Court or High Court as per Articles 42  and 
43  and Schedules 4  and 5 of the Constitution  relate  to the 
Council, the amendment in the law made by the President through 
an Ordinance by way of an amendment in the Azad Jammu and 
Kashmir Courts and Laws Code in 1980, is a colourful exercise of 
authority as it was not within the competence of Azad Jammu and 
Kashmir Assembly to make any law having the effect of amending 
the Constitution.3  

2. WHEN  ASSEMBLY  NOT  IN  SESSION — RECESS

No legislation can be made through an Ordinance if the
Assembly is in session. It is only  during the recess of the 
Assembly that the Ordinance  can be promulgated otherwise it will 
be without lawful authority  and invalid.4    

The legislature is deemed in session till it is adjourned, 
prorogued or dissolved. The period between the prorogation and its 
reassembly in a new session is  legally called as a recess while the 
period between the adjournment of the House and the resumption 
of its sitting, is called an adjournment.5   

The  Ordinance can be made during the gaps between the 
sessions of the legislature whether on  account of an adjournment 
or prorogation subject to the condition that the President is 

1 In the matter of: Syed Akhlaque Hussain Advocate,  PLD 1965 Lah. 147 
2 Azad Government  v.  Brig. Muhammad Aslam Khan  PLD  1981 AJK  71 
3 Kh. Muhammad Yousaf Saraf   v.  Azad Government  PLD 1982 AJK  90 
4 Prem Narain   v.  State of Utter Pradesh  AIR 1960 Allahabad 205, 
Vishwanath Agarwal  v.  State of Uttar Pradesh  AIR 1956 Allahbad 557 
5 G. Narayanaswami Naidu  v.  Inspector of Police Mayavaram  AIR 1949 
Madras  307,  State of Punjab   v.   Satya Pal Dang  AIR 1969 SC 903 
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satisfied  regarding its urgency and emergency and he is the sole 
Judge to determine it upon the advice of the Prime Minister.1 
There is no bar against the President to prorogue  the legislature 
even when it is in session and make the Ordinance in between the 
gap of prorogation and its reassembling.   

3. ORDINANCE  EQUAL TO ACT OF THE LEGISLATION

 The phraseology of the Act spells out that the “Ordinance
promulgated shall have the same force and effect as an Act of the 
Assembly” and it shall be subject to like  restrictions as to the 
power of the Assembly to make the laws. Such power is 
coextensive  with the legislative powers and once it is found that 
the power exists  in the legislature, it can make  an Ordinance with 
prospective  or retrospective effect.2; including an Ordinance 
levying a tax.3 Under sub-article (2) of Article 41, an Ordinance 
promulgated under the aforesaid Article has the same force and 
effect as an Act of the Assembly and is subject to the same 
restrictions as are on the powers of the Assembly to make law. The 
President may promulgate an Ordinance for amending or re-
amending the existing law under Article 41 of the Constitution. He 
can be divested of the said powers only by the amendment in the 
Constitution Act and not otherwise.4   

4. PROMULGATION

 The Ordinance  does not come into force when it is  made
by the President, but when it is promulgated. The promulgation has 
all along been a condition precedent under all the  circumstances. 
The condition of promulgation is not restricted to Ordinances only, 
but to orders and notification as well, under various laws. The 
dictionary meaning of  words “promulgate” and “promulgation” 

1 Rustom Cavasjee Cooper  v.  Union of India  AIR 1970 SC  564 
2 Mir Ahmed Nawaz Khan Bugti   v.  Superintendent District Jail Lyallpur PLD 
1964 Lah. 202,   United Provinces  v.  Mt. Atiqa Begum AIR 1941 F.C. 16 
3 Novelty Enterprises Ltd.  v.   Deputy Collector and others  2001 SCR  191 
4 President’s   Reference No.1 of 1998,  1998 CLC 1331 
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under the Shorter Oxford English Dictionary is “to expose to 
public view, to make known by public declaration, the official 
publication of a  new law, ordinance,  putting into effect etc.” It is 
defined in Blacks Law Dictionary 6th Edition as to “publish or 
announce officially; the formal act of announcing a statute or rule 
of Court”. The purpose clearly is that before  a law is applied to the 
citizens, it must be made known to   them that a law creating rights 
and obligations is enacted. This may be done by beating of drum or  
by a wide publicity which covers all population or any other 
method  of wide publicity.  A publication in the official gazette is 
generally assumed that its contents have been made known to the 
public at large.  It is the minimum which must be done  before an 
Ordinance is accepted as having been promulgated. The private  or 
limited circulation  of an Ordinance cannot be accepted as 
promulgation.1 If an ordinance is promulgated  in the above stated 
manner, it has the same force and effect as an Act of the Assembly, 
if not earlier disapproved or withdrawn by the President.2 It shall 
be  deemed   validly enforced law for all intents and purposes 
during the period of its enforcement.3  

5. LIFE OF ORDINANCE

The maximum period of the life of an Ordinance is 
ordinarily four months from the date of its promulgation. It has to 
be laid before the Assembly and the Assembly can extend it for 
further four months in view of proviso added to sub-article (2) of 
this Article. If it is not passed by the Assembly in the extending 
period, it shall stand repealed, unless it is disapproved by a 
resolution of the Assembly.  

1 Muhammad Tariq Khan   v. The State and another  1997 SCR  318 
2 Mir Haider Shah   v.   Azad Government  1992  SCR  320 
3 Abdul Baqui  v.  Malik Mitha Khan  1990 MLD 1960 
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6. RE-PROMULGATION — RE-ENACTMENT

Although, the  Ordinance will cease to operate at the
expiration of four months, but it can be extended by the Assembly 
for another four months, whereafter it shall stand repealed if not 
approved by the Assembly under 13th Amendment of the 
Constitution. It is beyond the powers of the Courts to import a 
word in the Constitution to create such an embargo on the powers 
of the President which the words otherwise do to admit, that being 
the function of legislature. Recourse by which Ordinance was 
allowed to be repealed under Article 41 of the Constitution and 
then a new Ordinance on the subject was continuously enacted 
being not unconstitutional, cannot be questioned.1  

The practice of re-promulgation of Ordinances was 
witnessed during the period when the Azad Jammu and Kashmir 
Assembly was not in existence between the period of 1977  to 
1985. This practice still appears in vogue. The judiciary has not 
disapproved it in several  cases,  such as Raja Muhammad Niaz 
Khan  v.     Azad  Government,2  Azad Government   v.  Genuine 
Rights Commission and others,3 and  Azad Government   v.   
Genuine Rights Commission.4 Substance of the decisions is that re-
enactment of the Ordinance on the subject after repeal of earlier 
Ordinance is not invalid.  The same is held in Rehmat Khan  v. 
Federation of Pakistan,5  that President is fully empowered to re-
enact Ordinance  even if the subsequent Ordinance is word by 
word the same as preceding Ordinance. The power of extension for 
another four months now vests in Assembly and if it is not 
approved by Assembly in the extended period, it shall stand 
repealed. The extension of Ordinance by Assembly appears against 

1 Raja Muhammad Niaz Khan v.     Azad  Government  PLD 1988 SC AJK 53 
2 Ibid  
3 Azad Government   v.  Genuine Rights Commission and others 1999 MLD 
268 
4 Azad Government   v.   Genuine Rights Commission    PLJ 1998 SC AJK 251 
5 Rehmat Khan  v.  Federation of Pakistan  PLD 1993  Lah. 70 
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the spirit of legislation. Why should Assembly not pass it as a Bill, 
if it deems it necessary? 

This interpretation may be  correct so long as the Assembly 
is not in existence, but not, when it is very much in  existence. The 
practice of re-promulgation of Ordinance is against the spirit of 
Article 41 which obliges to place it before the Assembly within 
four months that is why a proviso is added through 13th 
Amendment.   

A juxtaposition  reading of sub-article (2) of Article 41  and 
sub-article (3) of Article 27  makes it abundantly clear that 
Constitution makers have ensured convening of session of 
Assembly within every three months so that Ordinance, if any 
made during adjournment of Assembly, is placed before  the 
Assembly immediately on convening of session of Assembly after 
the Ordinance, which in any case has to be within four months. 
The power of extension after four months is now vested in 
Assembly for another four months. The President is not 
empowered to re-promulgate an Ordinance which stood repealed 
after expiry of four months in terms of  clause (2) of Article 89, 
[akin to Article 41(2)  of our Constitution]. It would tantamount to 
circumventing  provisions of  Article 89 (akin to Article 41 of our 
Constitution) by indirectly extending validity of expired Ordinance 
beyond four months.1 

7. EFFECT OF REPEAL OF ORDINANCE

 The Ordinance stands repealed at the expiry of extended
four months from the date of its promulgation or the date of 
resolution of disapproving the Ordinance or the date when it is 
withdrawn by the President.  However, the action under the 
repealed Ordinance shall not be invalid.  The repealed statute is to 
be given full effect in respect of rights, remedies, penalties and 
actions envisaged by it.  The orders passed and actions taken under 
the repealed Ordinance stand fully protected as having been taken 

1 In Re: Shariah Enforcement (Revised) Ordinance, 1988,   NLR   1992  SD  491 
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under a valid law, but such protection could not be construed to 
extend the life of a statute after its legal death or beyond the limit 
of its constitutional life.1 Legal proceedings or remedy may be 
instituted continued or enforced and penalty, forfeiture or 
punishment may be imposed, as if the Ordinance has not been 
expired or repealed.  If a disqualification is incurred by virtue of 
any order passed under any of the Ordinance when it was validly 
enforced, the disqualification would continue, provided it is shown 
that the order passed in fact constitutes a disqualification in view 
of any statutory provision.2 Disapproval or repeal of the Ordinance 
cannot revive  closed or completed transactions.  If elections held 
are set aside by the Court and an Ordinance is made validating 
those elections, invalidity of elections is not revived by the mere 
fact that the Ordinance had elapsed and was not replaced by an Act 
of the Parliament.3  If certain posts are abolished by an Ordinance 
which subsequently lapsed, such posts cannot be revived unless the 
Parliament passes an Act to that effect.4  The rights and obligations 
created  by an Ordinance take effect immediately on its 
promulgation and they are not extinguished by any subsequent 
event excepting the appropriate legislation by the Assembly 
extinguishing those rights or obligations.5 The repeal of an 
Ordinance shall not effect any legal proceedings which may be 
continued as if the law has not been repealed.6 The relevant 
provisions of the repealed Ordinance continue to govern the 
ensuing proceedings,  if the offence is committed under the 
repealed Ordinance then in force.  The forum for the trial of the 
offence shall be the same as provided by the repealed enactment. 
Similarly all the legal proceedings in respect of rights accrued to 

1 Ch. Muhammad Anwar  v.  Ch. Muhammad Rashid  PLD 1984 AJK 78 
2 Ch. Muhammad Anwar   v.   Ch. Muhammad Rashid   PLD 1987 SC AJK 41 
3  (R. K. Garg  v.  Union of India  1981 SC 2138, The State of Orissa   v.   
Bhupendra Kumar Bose AIR 1962 SC 945] 
4  (K. Nagaraj   v.  State of Andhra Pradesh  AIR 1985 SC 551,  T. Venkata 
Reddy   v.  State of Andhra Pradesh  AIR 1985 SC 724) 
5  (State of Orissa   v.   Bhupendra Kumar Bose AIR 1962 SC 945) 
6   (Mubarik Shah  v.  The State  1990 P.Cr.L.J. 1796) 
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and liabilities incurred by an accused person,  shall continue under 
the repealed law.1  

8. WHETHER  REPEALED ACT REVIVES ON
EXPIRY OF ORDINANCE

It is held in M/s. Qureshi Vegetable Ghee Mills   v.
Deputy Director Excise and Taxation Mirpur,2 Ch. Muhammad 
Siddique   v.   Deputy Collector Excise and Taxation, 3 Novelty 
Enterprises  Ltd.   v.   Deputy Collector and 5 others, 4  and The 
State   v.   Muhammad Sharif, 5  that an Ordinance is a temporary 
legislation, when it expires, the permanent  legislation revives.   

The  view,  prima  facie,   runs   counter    to  the  
provisions of Article 56-C(a)  of the Constitution which describes 
the effect of repeal of law that repeal shall not  revive anything not 
in force or existing at the time on which the repeal takes effect.” 
When a law enacted by the Assembly is repealed by an Ordinance 
which has the same effect as an Act of the Assembly, i.e. law 
stands repealed, it  does not revive unless revived by another 
Ordinance or by way of an Act of the Assembly. The Ordinance 
may be temporary in the sense that it is for four months unless 
earlier withdrawn, but its effect is not temporary. The 
consequences of its previous operation continue, one of which is 
repeal  “suffered under the law” i.e. under Ordinance on account of 
initial validity of the Ordinance.  

9. MALICE

While promulgating an Ordinance, the President acts as
legislature, thus, no Ordinance can be assailed by attributing 

1   (Mubarik Shah   v.  The State  1990 P.Cr.L.J.1796) 
2 M/s.Qureshi Vegetable Ghee Mills v. Deputy Director Excise & Taxation 
Mirpur 1994 SCR 123 
3 Ch. Muhammad Siddique   v.   Deputy Collector Excise & Taxation 1992 SCR 
110 
4 Novelty Enterprises  Ltd.   v.   Deputy Collector and 5 others 2001 SCR 191 
5 The State   v.   Muhammad Sharif  PLD  1960  Lah.  236 
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malice to the Government or the President. Ordinance promulgated 
merely to effect an amendment in section 3, of the Azad Jammu 
and Kashmir Shariat Court Act, 1993, did not need approval of the 
Cabinet as envisaged in Rule  32(1) of the Azad Jammu and 
Kashmir Rules of Business, 1985. Such Rules being directory in 
nature, non-approval of Ordinance by the Cabinet, would not 
invalidate the promulgation of Ordinance. Azad Jammu and 
Kashmir Shariat Court Act, 1993 being not militating against the 
Constitution, subsequent piece of legislation which brought an 
amendment in any of the provisions of the said Act of 1993 could 
not be held to be violative of Articles 41, 42 & 46 of AJ&K 
Interim Constitution, 1974.1 All the Ordinances with regard to the 
constitution of the Shariat Court promulgated by the President 
being valid, Shariat Court established under such 
Ordinance/Ordinances and its continuity by virtue of the 
Ordinances later on enacted is also valid.2   

This  is not correct view for the reason that executive 
authority of the State vests in the Government consisting of Prime 
Minister and Ministers who act through Prime Minister; (Article 
12), hence advice tendered through this process alone authorizes 
the President to act upon it under Article 7 of the Constitution. 
Rules 32 and 34  of the Rules of Business carry out the object of 
this Act for the purpose of an  Ordinance. Moreover  Cabinet is a 
mini Assembly derived out of total lot of the Assembly members, 
who ultimately are to approve  or disapprove the Ordinance. The 
Cabinet is responsible to the Assembly, hence legislative business, 
be it through an Ordinance or in the form of a Bill before the 
Assembly, cannot be performed without advice of the Cabinet 
through Prime Minister. This is not discretionary power. It has to 
be  exercised with the aid and advice of the Ministers.3 

1 Azad Government v. Genuine Rights Commission and others 1999  MLD  268 
2 Raja Muhammad Niaz Khan    v.   Azad Government PLD 1988 SC AJK  53 
3 Rustom Cavasjee Cooper  v.   Union of India   AIR 1970 SC  564 
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The view of the Supreme Court also runs counter to  its 
earlier view adapted in Raja Muhammad Niaz Khan   v.  Azad 
Government,1 holding that Ordinance promulgated by the 
President cannot be said  to have been promulgated by a single 
person, as the Ordinance has the backing of some elected members 
of the Assembly. Courts cannot set aside the Ordinance except by 
negativing the authority of some of the members of the Legislative 
Assembly. What gives sanctity to the Ordinance is endorsement by 
the members of the Assembly while being  members of the 
Cabinet.  Powers of the Assembly under Article 31 or  of the 
President under this Article are restricted to its respective spheres 
of legislation, neither of them can delegate their powers to Red  
Crescent Society functioning in Pakistan.2  

ARTICLE 42 
3[Supreme Court of Azad Jammu and Kashmir.- 
(1) There shall be constituted a Supreme Court of 
Azad Jammu and Kashmir to be the highest Court of 
appeal. 
(2)     Subject to the provisions of the Constitution, 
the Supreme Court of Azad Jammu and Kashmir 
shall have such jurisdiction as is or may be conferred 
on it by the Constitution or by or under any law. 

1 Raja Muhammad Niaz Khan  v. Azad  Government PLD 1988 SC AJK 53 
2 Syed Sarfraz Hussain Naqvi  v.  Azad Govt of J&K PLJ 2010 AJ&K 99. 
3 Substituted by (1st Amendment) Act, 1975.  
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1[(3)  The Supreme Court shall consist of a Chief 
Justice to be known as Chief Justice of Azad Jammu 
and Kashmir and two other Judges.] 
(4)    The Chief Justice of Azad Jammu and Kashmir 
shall be appointed by the President on the advice of 
the Council and each of the other Judges of the 
Supreme Court of Azad Jammu and Kashmir shall be 
appointed by the President on the advice of the 
Council after consultation with the said Chief Justice. 
(5)     A person shall not be appointed a Judge of the 
Supreme Court of Azad Jammu and Kashmir unless 
he has,- 
(a)    for a period of, or for periods aggregating, not 

less than five years been a Judge of High Court; 
or 

(b)   for a period of, or for periods aggregating, not 
less than fifteen years, been an advocate or 
pleader of a High Court. 

Explanation.- In this sub-article, ‘High Court’ 
includes.- 
a) the High Court of Azad Jammu and Kashmir

and a High Court or an equivalent Court that
existed in Azad Jammu and Kashmir before the
fourteenth day of August, 1947; and

1 Substituted by (10th Amendment) Act, 1993. 



The Azad Jammu & Kashmir Interim Constitution, 1974 636 

b) a High Court in Pakistan including a High
Court that existed in Pakistan at any time
before the fourteenth day of August, 1973.

(6)    Before entering upon office, the Chief Justice 
of Azad Jammu and Kashmir shall make before the 
President and any other Judge of the Supreme Court 
of Azad Jammu and Kashmir shall make before the 
Chief Justice, oath in the form set out in the First 
Schedule. 
(7)   A Judge of the Supreme Court of Azad Jammu 
and Kashmir shall hold office until he attains the age 
of sixty-five years, unless he sooner resigns or is 
removed from office in accordance with law. 
(8)    At any time when the office of Chief Justice of 
Azad Jammu and Kashmir is vacant, or the Chief 
Justice, is absent or unable to perform the functions 
of his office due to any other cause, the President 
shall appoint the most senior of the other Judges of 
the Supreme Court of  Azad Jammu and Kashmir to 
act as Chief Justice of Azad Jammu and  Kashmir. 
(8-A) If at any time it is not possible for want of 
quorum of Judges of the Supreme Court to hold or 
continue any sitting of the Court, or for any other 
reason it is necessary to increase temporarily the 
number of Judges of the Supreme Court, the Chief 
Justice of Azad Jammu and Kashmir may, in 
writing,- 
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1[(a)   with the approval of the President, request a 
person who has held the office of a Judge of 
that Court, the Supreme Court of Pakistan or 
the Judicial Board or has held the office of 
Judge of the High Court for a minimum period 
of three years and since whose ceasing to hold 
that office three years have not elapsed; or  

(b)  with the approval of the President and, except 
in the case of Chief Justice, with the consent of 
the Chief Justice of High Court, require a Judge 
of that Court who has held office as such Judge 
for a minimum period of three years; or 

(c)    with the approval of the President, request any 
person qualified for appointment as Judge of 
the Supreme Court.]  

to attend sittings of the Supreme Court as an ad-hoc 
Judge for such period as may be necessary and while 
so attending an ad-hoc Judge shall have the same 
power and jurisdiction as a Judge of the Supreme 
Court. 
(9)     The remuneration and other terms and 
conditions of service of a Judge of the Supreme Court 
of Azad Jammu and Kashmir shall be as provided in 
the Fourth Schedule. 

1 Substituted by (4th Amendment) Act, 1977. 
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(10)   Subject to the succeeding provisions of this 
Article, the Supreme Court of Azad Jammu and 
'Kashmir shall have jurisdiction to hear and 
determine appeals from judgments, decrees, final 
orders or sentences of the High Court of Azad Jammu 
and Kashmir. 
(11)  An appeal shall lie to the Supreme Court of 
Azad Jammu and Kashmir from any judgment, 
decree, final order or sentence of the High Court of 
Azad Jammu and Kashmir:- 
(a)     If the High Court has on appeal reversed an 

order of acquittal of an accused person and 
sentenced him to death or to imprisonment for 
life; or, on revision, has enhanced a sentence to 
a sentence as aforesaid; or 

(b)     If the High Court has withdrawn for trial before 
itself any case from any Court subordinate to it 
and has in such trial convicted the accused 
person and sentenced him as aforesaid; or 

 (c)  If the High Court has imposed any punishment 
on any person for contempt of the High Court; 
or 

(d)     If the amount or value of the subject-matter of 
the dispute in the Court of first instance was, 
and also in dispute in appeal is, not less than 
fifty thousand rupees or such other sum as may 
be specified in that behalf by Act of the 



The Azad Jammu & Kashmir Interim Constitution, 1974 639 

Council and the judgment, decree or final order 
appealed from has varied or set aside the 
judgment, decree  or  final order of the Court 
immediately below; or 

(e)     If the judgment, decree or final order involves 
directly or indirectly some claim or question 
respecting property of the like amount or value 
and the judgment, decree or final order 
appealed from has varied or set aside the 
judgment, decree or final order of the Court 
immediately below; 

(f) If the High Court certifies that the case 
involves a substantial question of law as to the 
interpretation of the Constitution. 

(12)   An appeal to the Supreme Court of Azad 
Jammu and Kashmir from a judgment, decree, order 
or sentence of the High Court in a case to which sub-
article (11) does not apply shall lie only if the 
Supreme Court of Azad Jammu and Kashmir grants 
leave to appeal.] 
1[(13) (a) An appeal to the Supreme Court shall be 
heard by a Bench consisting of not less than two 
Judges to be constituted or reconstituted by the Chief 
Justice; 

1 Substituted by (10th Amendment) Act, 1993. 
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(b)     If the Judges hearing a petition or an appeal are 
divided in opinion, the opinion of majority shall 
prevail; 
(c)     If there is no such majority as aforesaid, the 
petition or appeal, as the case may be, shall be placed 
for hearing and disposal before another Judge to be 
nominated by the Chief Justice: 

Provided that if there is no other Judge, or if no 
other Judge is able to hear the case, the judgment, 
decree, order or sentence appealed from shall be 
deemed to be the judgment, decree, order or sentence, 
as the case may be, of the Supreme Court: 

Provided further that in case of difference of 
opinion as aforesaid, if the difference is only in 
respect of the nature, quantum or extent of the relief, 
liability, penalty or punishment to be granted or 
imposed, the decision of the Supreme Court shall be 
expressed in terms of opinion of the senior of the two 
Judges.]  
1[(14) The person holding office as Chief Justice of 
the State of Azad Jammu and Kashmir immediately 
before the commencement of the Azad Jammu and 
Kashmir Interim Constitution (First Amendment) 
Act, 1975, shall as from such commencement hold 
office as Chief Justice of Supreme Court under the 
Constitution on the same terms and conditions of 
1 Added by (3rd Amendment) Act, 1976. 
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service as were applicable to him immediately before 
such commencement. 
(15)  All legal proceedings pending in the Judicial 
Board, immediately before the commencement of the 
Azad Jammu and Kashmir Interim Constitution 
(First  Amendment)  Act,   1975,   shall  on  such 
commencement, stand transferred to, and be deemed 
to be pending before the Supreme Court for 
determination and any judgment or order of the 
Judicial Board delivered or made before such 
commencement shall have the same force and effect 
as if it had been delivered or made by the Supreme 
Court.] 
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COMMENTS 

Articles 42, 42-A to 42-D, 46-A and 47-A, of this 
Constitution relate to the Supreme Court. The provisions 
corresponding to these Articles find place in Chapter 2  of Part VII  
under Articles 175 to 180, 182, 183 and 185 to 191 of the 
Constitution of Pakistan.  Chapter IV of the Constitution of India 
contains the provisions corresponding to these Articles.  

1. HIGHEST APPELLATE COURT BEFORE THE
SUPREME COURT OF AZAD JAMMU AND KASHMIR

Unlike other territories of Pakistan enjoying the provincial
status, Azad Kashmir is the only administrative unit  in Pakistan, 
which has its own Supreme Court. The State, during the Dogra 
Regime also had an apex judicial forum in the name of Board of 
Judicial Advisers akin to the Privy Council and was regulated 
under section 71 of the Constitution of the State of Jammu and 
Kashmir, 1939.  

Though mechanism of apex appellate Court  remained in 
vogue in the State, but it was given the name of Supreme Court for 
the first time in 1975. 
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After  emergence of Azad Kashmir, sections 13-A to 13-C 
were added by amendment in Courts and Laws Code, 1949 under 
Government Order No. 242/58 dated 5.6.1958, designating a 
Division Bench of High Court  to be the appellate forum against 
the judgments and orders passed by a Single Bench of the High 
Court. A self-contained procedure was provided  therein, 
regulating the powers and procedure of the Division Bench.1 

After the  enforcement  of Azad Jammu and Kashmir 
Government Act, 1970, section 24-A  was added by amendment in 
1974, whereby Judicial Board   was constituted as the highest 
appellate forum.  

As a follow-up of the  constitutional provision, the Azad 
Jammu and Kashmir Judicial Board (Constitution and Jurisdiction) 
Act, 1974 was passed by the Assembly, as Act No. XX  of 1974. 
Under section 3 of the Judicial Board  Constitution Act, the Board 
was to consist of two or more members to be appointed by the 
President, one of whom was to be designated as a Senior Member 
of the Judicial Board. The Judicial Board was to hear and 
determine appeals  from the judgment, decree, order and sentence 
passed by the High Court of Azad Jammu and Kashmir and the 
decisions of the Board were binding on all other Courts.  

On coming into force of Azad Jammu and Kashmir Interim 
Constitution Act, 1974,  the provisions  identical  to section 24-A 
were added as section 42.  This section was  later on amended 
through First (Amendment) Act, 1975 (Act IX  of 1975) and the 
Supreme Court of Azad Jammu and Kashmir was substituted for 
Judicial Board. Consequently, the Judicial Board Act was also 
amended through  Amendment Act No. VIII of 1975, whereby 
Senior Member of the Judicial Board was designated as the Chief 
Justice of Azad Jammu and Kashmir and the member as the Judge. 
When the Supreme Court was substituted for Judicial Board by 
virtue of (Azad Jammu and Kashmir Constitution, First 

1 Administration of Justice in Azad Kashmir by Justice M.H. Gilani. 
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Amendment Act 1975)  the Chief Justice, then holding the office, 
was given protection under sub-article (14) of this Article.  The 
legal proceedings which were pending in the Judicial Board 
immediately before the commencement of First Amendment Act 
1975, were also transferred to the Supreme Court and the orders 
made by the Judicial Board before the amendment were also given 
protection. After promulgation of Interim Constitution Act, 1974, 
the Supreme Court became a permanent feature of Azad Jammu 
and Kashmir Constitution. 

2. PRESENT POSITION OF THE SUPREME COURT
OF AZAD  JAMMU  AND  KASHMIR.
The highest Court of appeal in Azad Jammu and Kashmir is

the Supreme Court, which is called Supreme Court of Azad Jammu 
and Kashmir. It consists of a Chief Justice and two  other Judges. 
But,  if due to some reason number of Judges falls short of 
minimum number prescribed by the Constitution, the Constitution 
of the Court would not be adversely affected, as accepting 
otherwise, it would render the remaining Judges incompetent  to 
perform their functions till the vacancy is filled up, which cannot 
be the intention of the Constitution.1 Non-fulfilment of vacancy  of 
permanent Judge and not appointing acting Chief Justice in the 
absence of Chief Justice does not render the Supreme Court non-
existent, but it can be said as not properly constituted  as required 
by the Constitution. Appointment of Acting Chief Justice is  the 
requirement of the Constitution when Chief Justice is absent or 
unable to perform the functions  of his office due to any other 
cause. The provisions of  making the stopgap arrangement by 
appointment of Acting Chief Justice is incorporated to provide 
continuity  to the  office.2 

1 Sardar Khan  v. Sheikh Attaullah PLJ  1989 SC AJK 40 
2 In Re. Proceedings with regard to the provisions of section 42 of the 
Constitution Act,  2004  SCR   52 
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A person to be appointed as a Judge  of the Supreme Court 
(which includes Chief Justice) must possess the following 
qualifications.  

a) he must have been a Judge of the High Court for a period
aggregating not less than five years; or

b) he must have been an Advocate or Pleader of High Court
for a period aggregating not less than fifteen years.

The term ‘High Court’  herein includes High Court of Azad 
Jammu and Kashmir and the High Court or its equivalent that 
existed before 1947. Besides it, a High Court in Pakistan and the 
High Court which existed there before  1973,  is also included  in 
the definition of ‘High Court’.  The High Court which  existed 
before 1947, also  includes High Court of occupied part of the 
State of Jammu and Kashmir, because  it existed before 1947. 
Similarly other High Courts of the undivided India are also 
included in it.  

The Chief Justice  of Azad Jammu and Kashmir shall make 
before the President, and the other Judge before the Chief Justice 
of Azad Jammu  and Kashmir oath  of their offices before entering 
upon  the office. Appointment of Chief Justice and Judges shall 
take effect from making the oath of their offices. Unless a Judge of 
the Supreme Court (which includes Chief Justice) resigns  earlier 
or is removed  from his office in accordance with  law, he shall 
hold office until he attains the age of sixty-five  years.  

Under sub-article (8) when the office of Chief Justice falls 
vacant due to any cause, the senior most of the other Judges of the 
Court  shall be appointed by the President to act as Chief Justice of 
Azad Jammu and Kashmir.  
3. AD-HOC JUDGE

When a sitting of the Court cannot be held or continued for
want of quorum  of Judges or for any other reason it is necessary to 
temporarily increase  the number of Judges  of the Supreme Court, 
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the Chief Justice of Azad Jammu and Kashmir is authorized,  with 
the approval of the President to request a person;-  

“who has held the office of the Judge of the Supreme Court 
or the Supreme Court of Pakistan or the Judicial Board or a 
Judge of the High Court who has held the office for the 
minimum period of three years, provided three years have 
not  elapsed since his ceasing  to be a Judge; or 

a Judge of the High Court  with three years service with the 
consent of the Chief Justice, unless the appointment is of 
the Chief Justice,  in which case no consent shall be 
required; or   

any other person qualified for appointment as  a Judge of 
the Supreme Court  i.e. an Advocate qualified to be 
appointed as a Judge of the Supreme Court,  

to attend sittings of the Supreme Court as ad-hoc Judge.”1   The  
ad-hoc Judge is included in the definition of a Judge, hence the ad-
hoc appointment can be made on the advice of the Chairman of the 
Council only. 

A person who had practiced in High Court for a period 
exceeding 15 years,  but has not  three years service as Judge of the 
High Court  can also be appointed as ad hoc Judge of the Supreme 
Court as before elevation to the High Court, he was eligible to be 
appointed as Judge of the Supreme Court.2  The appointment of the  
ad-hoc Judge shall be made  for such  specified period, as may be 
necessary. A person appointed as ad-hoc Judge  shall have the 
same powers and jurisdiction as a Judge of the Supreme Court and 
shall be entitled to the same pay and privileges  during the period 
of his Judgeship as other Judges. The ad-hoc Judge cannot be 
appointed as a substitute against a permanent vacancy. He is 

1 Sub-article 8-A of Article 42 of the Constitution. 
2 Ajaib Hussain  v.  Khalil-ur-Rehman  2005 SCR  54 
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appointed  to help the original strength of the Judges or to 
constitute the quorum to decide such cases which on account of 
any legal infirmity  one or two of other permanent Judges cannot 
decide.1 As the ad-hoc Judge  has  the  same  powers and 
jurisdiction, hence his appointment has to be in the similar manner 
as of a permanent Judge like Additional Judge of the     High 
Court. 

4. CRITICAL ANALYSIS

This power has been misused over the years by connivance
of President and Chief Justice to appoint one or the other advocate 
belonging to the lobby of one or other to constitute qourm for 
hearing a case in which the decision of their choice is required. In 
last five years 2011 to 2016 three advocates were appointed one 
after other, making the system a mockery and laughing stock. It is 
also used as a steping  stone for permanent appointment in the 
Supreme Court or High Court by the appointing or consulting 
authority. So it needs to be amended to restrict the ad-hoc 
appointment to  extra ordinary circumstances and that too, from 
amongst the Judges of  the High  Court. In  case  appointment  of 
an   Advocate as ad-hoc Judge is necessitated for any extra 
ordinary reason, it has to be on the advice of  the  Council,  so that 
misuse of the authority is arrested. After inclusion of ad-hoc Judge 
in the definition of Judge under 13th amendment,  this arbitrary 
power may be arrested as the advice of the Chairman of the 
Council will also be required. 

5. MODE OF APPOINTMENT AND QUALIFICATION
OF A   JUDGE
The Chief Justice of the Supreme Court,  who is called as

the Chief Justice of Azad Jammu and Kashmir is appointed by the 

1 In Re. Proceedings with regard to the provisions of section 42 of the 
Constitution Act  1974,   2004  SCR  52 
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President on the advice of the Council and other Judges are 
appointed by the President on the advice of the Council after 
consultation with the Chief Justice. The consultation with the Chief 
Justice in any case has to precede the advice as well as the 
approval for appointment by the President. There is no set 
procedure for initiating the process for appointment of the Chief 
Justice and Judges of the Supreme Court and even of the High 
Court. The practice in vogue, however, is that the President calls 
the panel from the Chief Justice and makes the recommendations 
to the Council for advice. The Council is not bound by the 
recommendations of the President. However, it cannot go beyond 
the names listed in the panel  by the Chief Justice. The President as 
well as the Council have to  confine themselves to the names 
specified in the panel by the Chief Justice. The Chief Justice is, 
however, expected to give a choice to the advising authority for 
making selection. Normal practice is that at least two names for 
each post are  suggested. No consultation is required for 
appointment of the Chief Justice.  It is the absolute discretion of 
the Council based on practice and fair play. The spirit of section 
and the judicial convention is that the senior most Judge of the 
Supreme Court is appointed as the Chief Justice. When a casual 
vacancy in the office of the Chief Justice cannot be filled by 
appointment of any other Judge than the senior most, the analogy 
is that the permanent Chief Justice cannot  be any person other 
than the senior most Judge.1 

Normally the senior most  Judge of the High Court is 
appointed as a Judge of the Supreme Court, provided he possesses 
the experience of  five years in aggregate as a Judge of the High 
Court. An Advocate or Pleader of the High Court possessing 
qualification  provided by the Constitution can be appointed as a 
Judge of the Supreme Court.  

The words ‘High Court’ includes any Court which exists or 
existed at any time in the State before 1947 or in Pakistan before 

1 Malik Asad Ali v.  Federation of Pakistan  PLD 1998 SC 161 
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August 1973.  However, if a person is not registered as an 
Advocate in the High Court or Supreme Court of Azad Jammu and 
Kashmir, although he is registered as such in any High Court of 
Pakistan, it would not be possible for the Chief Justice of Azad 
Kashmir, to propose such a person for appointment as a Judge of 
the High Court or Supreme Court, as the case may be, even though 
he is on the roll of any High Court in Pakistan.  After the 
enforcement of Legal Practitioners and Bar Council Act in 1995, a 
person who is not on the roll of the Bar Council of Azad Jammu 
and Kashmir,   cannot practice in Azad Kashmir and  in view of 
this legal position, he cannot be said to be an Advocate of the High 
Court of Azad Jammu and Kashmir, thus making it impossible for 
the Chief Justice to propose such a person for appointment. The 
Constitution, however, has a space for such appointment, 
notwithstanding practice.  

The Chief Justice and the Judge of the Supreme Court 
holds office until he attains the age of sixty five years, unless he 
earlier resigns or is removed from the office in accordance with the 
procedure laid down by Article 42-E of the Constitution.  

The remuneration and other terms and conditions of service 
of the Chief Justice and other Judges of the Supreme Court 
including their salary, allowances, privileges  and pension are the 
same as admissible to their counterparts in the Supreme Court of 
Pakistan in view of Schedule IV of the Constitution. An Acting 
Chief Justice possesses the same powers and  is also entitled to the 
same pay, privileges and pension as the permanent Chief Justice 
given the nature of job.1  

6. JURISDICTION OF THE SUPREME COURT

The criminal and civil appellate jurisdiction of the Supreme
Court is regulated by sub-article (11)  of this Article, under which 
appeal lies to the Supreme Court from any  judgment, decree,  final 

1 Syed Manzoor Hussain Gilani and another v. Azad Government & others PLJ 
2012 AJ&K 113 
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order or sentence of the High Court of Azad Jammu and Kashmir. 
Similarly an appeal also lies to the Supreme Court from the order 
passed  by the Shariat Court of Azad Jammu and Kashmir under 
Islamic Penal Laws Act,  Shariat Court Act and other Islamic Penal 
Laws. In the cases where sub-article (11)  of this Article is not 
attracted, the appeal lies to the Supreme Court against any 
judgment  decree  order or sentence of the High Court,  if the 
Supreme Court grants leave to appeal. Similarly an appeal lies to 
the Supreme Court from the judgment, decree,  order or sentence 
of an administrative Court or Tribunal  under sub-article (3)  of 
Article 47 of the Constitution, if the case involves a substantial 
question of law of public importance and Supreme Court grants 
leave to appeal.  

There is no provision in our Constitution like Article 
184(3) of the Constitution of Pakistan vesting original jurisdiction 
in the Supreme Court of Pakistan. The Supreme Court of Azad 
Jammu and Kashmir is only the Appellate Court  as the Board of 
Judicial Advisors and Judicial Board  used to be. It cannot 
entertain any direct  petition nor can issue any order except in an 
appeal. The only original jurisdiction it has is the advisory 
jurisdiction under Article 46-A of the Constitution. 

A juxtaposition reading of the provisions of Constitution 
makes it unequivocally clear that, except the jurisdiction conferred 
by the Constitution or by law, the Supreme Court cannot exercise 
nor can it create any jurisdiction for itself. Sub-articles (11) and 
(12) of Article 42 confer jurisdiction of appeal and leave to appeal 
respectively, on the Supreme Court against the orders of the High 
Court. Laws can also confer jurisdiction upon the Supreme Court, 
but the Supreme Court itself cannot create a jurisdiction for it. The 
Courts and Judges are the creation of the Constitution and law. 
They have to be within the realm of the scheme under which  they 
have been brought into being. Any deviation therefrom is 
undoubtedly a violation of the law and oath of the office of Judges 
which obliges them to ‘administer justice according to law 
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enforced in Azad Jammu and Kashmir’ as well as the code of their 
conduct.1 

Under the Gilgit-Baltistan (Empowerment and Self-
Governance) Order, 2009, the Supreme Appellate Court is created 
as the final Court of appeal.  It is conferred the original jurisdiction 
also under section 61 like the original jurisdiction conferred upon 
the Supreme Court of Pakistan under Article 184(3), while the 
Supreme Court of Azad Jammu and Kashmir does not have any 
such jurisdiction. It requires attention to suitably amend the 
Constitution by conferring original jurisdiction on it and increasing 
the number of Judges. 

7. APPELLATE  JURISDICTION
Under sub-article (11)  of Article 42 of the Constitution a

comprehensive list of the subject matters is given regarding which 
the appeal shall lie to the Supreme Court as a matter of right. Sub-
clauses (a) to (c)  regulate appeals in criminal cases, while sub-
clauses (d)  and (e)  regulate  appeals in civil cases.  Sub-clause (f) 
also relates to the appeal as  a matter of right,  if the High Court 
certifies that the case involves  a substantial question of law as to 
the interpretation of the Constitution. There is no ambiguity as far 
as the matters of appeal enshrined in sub-clauses (a) to (e) of sub-
article 11 are concerned.  

The  value of the subject matter of dispute under clause (d) 
of sub-article (11) of Article 42  means the actual market value  of 
the subject matter and  not the value of the suit which is notional 
value fixed under the Suit Valuation  Act. Direct appeal is 
competent when the market value of the suit is admittedly  Rs. 
1,00,000/-.2 If the amount of value of the subject matter in dispute 
is not less than Rs. 50,000/-  in the Court of first instance and in 

1 Reference No. 01 of 2010 titled President of Azad Jammu and Kashmir   v.  
Mr. Justice Muhammad  Riaz Akhtar Chaudhry, Chief Justice of Azad Jammu 
and Kashmir. 
2 Muhammad Khan   v.   Muhammad Sharif   2001 SCR  49) 
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appeal, the appeal is competent.1 No certificate by the High Court 
is required where an appeal has been provided as of right.2 The 
provisions of Civil Procedure Code are not applicable in the 
presence of constitutional provisions.3 

8. CERTIFICATE  BY  HIGH  COURT
The certificate can be granted by the High Court when a

substantial question of law regarding the interpretation  of 
Constitution is  involved, not a question which relates to the 
interpretation of the law, other than the Constitution.  If any 
question of law of public importance is involved, but it does not 
relate to the interpretation of the Constitution, the appellate 
jurisdiction of the Supreme Court under sub-clause (f)  of sub-
article 11 cannot be invoked  and appeal in that case shall lie only, 
if the Supreme Court grants leave to appeal.  The constitutional 
question may arise  upon the findings of  either the High Court or 
the subordinate Courts. The word ‘substantial’  does not mean a 
question of general importance but a question regarding which 
there is a difference of opinion.  A question  which has been settled 
by  previous decisions of the Supreme Court is not a substantial 
question of law. However, where a new interpretation is suggested 
to a provision of the Constitution, it will be a  substantial question 
relating to the interpretation of the Constitution.4   

There is no form prescribed for the certificate required 
under sub-clause (f)  of sub-article (11).  It can  be granted by the 
Court by an observation at the end of the judgment.5   

When an appeal is filed on the strength of clause (f), the 
propriety  of the decision appealed against cannot be challenged on 

1 Ibid 
2 Ibid 
3 Ibid 
4 State of Jammu and Kashmir & others   v.  Thakur Ganga Singh  AIR 1960 SC  
356 
5 Standard Vacuum Oil Co.  v.  The Commercial Tax  Officer  AIR 1957 Cal. 
528 
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any other ground than that on which the certificate is granted. 
However, propriety of the judgment can be challenged on the other 
grounds as well, if the Supreme Court grants leave to appeal on 
those grounds.1  

In all other cases which do not fall under sub-article (11)  
of Article 42, the appeal shall lie to the Supreme Court only when 
Supreme Court grants leave to appeal  under sub-article (12) of the 
Constitution. When case is not covered by sub-article (11) of  
Article 42, an appeal to the Supreme Court shall be  valid only 
when a  leave to appeal is granted under sub-article (12)  and not 
otherwise.2  

9. AN  ORDER  AND  A  FINAL ORDER
Besides appeal against the judgment, decree, or sentence of

the High Court, an appeal is competent even against an order of the 
High Court, provided it is a final order. The question arises what a 
final order is?  Whether termination of the proceedings operate as a 
final order  or even an interim or interlocutory order  is also a final  
order. The Supreme Court of India  in State of U.P.  v.  Col. Sujan 
Singh,3  held that an order cannot be a final order unless it, of its 
own force, binds or affects  the rights of the parties.   

The Constitution has itself made a distinction between “a 
final order”  and “an order” of the High Court under  sub-articles 
(11) and (12)  of Article 42 of the Constitution, which respectively  
relate to appeal and leave to appeal. Appeal would lie only when 
the order is final,  provided it falls in any of the categories 
mentioned in sub-clauses (a) to (f) of sub-article (11); but  an order 
which is not a final order, is  open to appeal, if the Supreme Court 
grants leave to appeal under sub-article (12) of Article 42.  Thus an 
interim or interlocutory order of the High Court is appeal-able in 
the Supreme Court, if it grants  leave. An order of appointment of a 

1 Darshan Singh   v.  The State of Punjab  AIR 1953 SC  83 
2 Commissioner of Income-Tax Muzaffarabad  v.  Messrs United Buildings 
Corporation  1985  CLC  1102 
3 State of U.P.  v.  Col. Sujan Singh  AIR 1964 SC 1897 
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Receiver  made by the High Court or an order of temporary 
injunction if, prima facie, it does not  make out a case for exercise 
of this power, is open to challenge in the Supreme Court, if it 
grants leave.1  The word ‘order’  in sub-article (12) of Article 42 
was not  qualified by the word final, and, thus  in proper cases, 
even  an interlocutory order can be challenged through an appeal to 
the Supreme Court, if it grants leave.2  

The superior Courts of Sub-continent have rarely interfered 
with the orders of admission  of writ petition. However, this Court 
has held that it can  intervene if two-fold  reasons are satisfied; 
firstly that the Court had total lack of jurisdiction regarding subject 
matter of the writ petition and secondly that the order was passed 
in total disregard of law.3 Supreme Court has the power to interfere  
at any earlier stage of the case before the High Court and pass a 
suitable order where a case is otherwise made out.4  e.g.  where  a 
rule nisi is issued  against a Judge of the High Court, regarding his 
appointment, it requires to be examined by the Supreme Court 
whether it is issued as a matter of course or any substantial 
question was in fact involved therein.5 But objection raised in 
constitutional petition against the order of admission of the writ 
petition cannot be answered at leave stage, if the same needed 
detailed examination and relates  to merits of the case which 
cannot be adjudicated unless determined in the light of the material  
placed before the Court by the parties.6  

1 The Central Bank of India  and others   v.   Their Workmen etc. AIR 1960 SC 
12 
2 Syed Manzoor Hussain Gilani  v.   Sain Mullah Advocate PLJ  1993 SC AJK 
55 
3 Mustafa Awan   v.   Khalil Ahmed Chughtai 2004 SCR  476 
4 Syed Manzoor Hussain Gilani  v.  Sain Mullah Advocate  PLD 1993 SC AJK 
12 
5 Syed Manzoor Hussain Gilani   v.   Sain Mullah Advocate PLJ 1993 SC AJK 
35 
6 Raja Muhammad Niaz Khan  v.  Azad Government  PLD 1988 SC AJK  53, 
Benazir Bhutto   v.  Federation of Pakistan  PLD  1988 SC  416,  Azad Govt. v.  
Javed Iqbal Khawaja  1993 CLC 992 
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10. LEAVE  TO  APPEAL

The  grant of leave is essentially a discretionary power of
the Court.1  Sub-article (12) of Article 42 vests a plenary 
jurisdiction in the Supreme Court in the matter of entertaining and 
hearing appeals by leave from judgment, decree, order or sentence 
of the High Court when  needs of the justice demand interference 
of the Court. There is no limit or restriction on the powers of the 
Court to grant  leave. It is a highly discretionary,  neither 
controlled nor circumvented  by any statutory or constitutional 
provision. Normally the Supreme Court does not interfere in the 
judicial discretion exercised by the lower Courts but where it 
appears to be artificial and capricious the Court always interfere 
even at bail stage.2 However, the jurisdiction is regulated by the 
Court itself through the rules of its practice, not  by any 
constitutional limitation.   

11. APPELLATE POWERS OF THE COURT EQUAL TO
SUPREME COURT  OF  PAKISTAN

The jurisdiction and powers of the Supreme Court of Azad
Jammu and Kashmir are identical  and at par with the powers of 
the Supreme Court of Pakistan.3 The discretionary powers 
conferred by sub-article (12) of Article 42  of the Constitution can 
be exercised by the Supreme Court, though sparingly and under 
special circumstances, but certainly this power knows no limitation 
unless it is created by the constitutional amendment. The discretion 
can be exercised in  allowing leave to appeal against interlocutory 
order etc.  The sub-section contains overriding provision and is 
entirely in the discretion of the Court to grant leave to appeal and 

1 Muhammad Nawaz Kasuri  v.  Mian Abdul Hameed 1993 SCMR 1902 
2 Mst. Maqsood Begum  v.   Sarfraz alias Paloo  2004 SCR 9,  Ghulam Hussain 
v. Mst. Parveen Bibi  2004 SCR  239
3 Sardar Muhammad Ibrahim Khan   v.  Azad Jammu and Kashmir Government 
PLD 1990 SC AJK 23,  Muhammad Khan  v.   The State  PLD  1978 SC AJK  1 
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no technicality can come in its way.1   The powers under sub-
article (12)  of Article 42  are residuary powers which are 
exercisable outside the purview of the ordinary law relating to the 
appeals and cases where needs of justice demand. Where a person 
has been dealt with arbitrarily or a fair deal   is not  given to a 
litigant  and grave miscarriage of justice has been done, then no 
technical hurdle of any kind can be allowed to stand in the way of 
exercising this power.2  

Sub-article (12) does not confer  right of appeal upon a 
party, but vests a discretion in the Supreme Court to interfere in 
exceptional cases. Supreme Court normally does not interfere in 
the discretion exercised by the Shariat Court unless the same is 
shown to be perverse or against law.3 This power cannot be taken 
away by any legislation short of constitutional amendment.4 The 
conclusiveness or finality given by a statute to any decision of a 
Court or Tribunal can also not deter  the Supreme Court from 
exercising this jurisdiction.5 In order to justify the grant of leave, 
some  serious question of law and grave miscarriage of justice, 
must prima facie appear to arise where an aggrieved person is dealt 
with  in violation of established principle of administration of 
justice. However, if it is found that the Court below had on the 
whole done substantial justice and no useful purpose would be 
served in granting leave and raising false expectations in the minds 
of the persons affected, the leave must be refused.6  The Supreme 
Court is  not bound to grant  leave against every order simply 
because of an illegality, irregularity   or   jurisdictional error 

1 Sardar Muhammad Ibrahim Khan   v.  Azad Jammu and Kashmir Govt. PLD 
1990 SC AJK  23 
2  Ibid. 
3 Abdul Qayyum  v.   Adalat and others  2002 SCR 552 
4 Durga Shankar Mehta   v.   Raghuraj Singh and others  AIR 1954 SC  520 
5 Harinagar Sugar Mills Ltd.  v. Shyam Sunder  AIR 1961 SC 1669,  Raigarh 
Jute Mills Ltd.    v.   Eastern Rly and another AIR 1958 SC  525 
6 Noora   v.  State  PLD  1973  SC 469 
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committed by the lower Court unless  it is satisfied that such order 
has occasioned manifest injustice to either of the parties.1  
12. GRANT  OR  REFUSAL  OF  LEAVE  CASES

Leave is generally allowed where the question of
interpretation of any constitutional or any other legal provision is 
raised having general effect in large number of cases;2 or where  
contentions of public importance  which require authoritative 
settlement  by the Supreme Court is involved;3 or where the case 
relates to interpretation of the Constitution concerning the 
functions of the parliamentary democracy in the country;4 or  
where some serious questions of law are prima facie made out;  or 
some case of grave miscarriage of justice be established;  or for 
reason of finding  sought to be impugned being not possible  to 
have been arrived at by any reasonable  person.5 But where no 
error of law or any question of law of  general importance is 
involved;6  or  where no legal defect  is found in an order, or where 
where a plea raised in the petition is based on illegality and 
bordered  on immoral   claim for undeserved gain;7 or where the 
discretion exercised by the Courts below is not shown to be 
exercised capriciously or against the interest of justice or 
established principle of administration of criminal justice, the leave 
cannot be allowed.8  Where similar points were raised in other 
appeals pending adjudication before the Court  or when the leave is 
granted in cases where points involved   were  under consideration 

1 Haji Jamrooz Khan  v.  Wazir Muhammad   1992 SCMR  2103 
2 Government of Punjab   v.  Ziaullah Khan  1990 SCMR  824 
3 Habib-ul-Wahab Khari  v.  Commissioner Rawalpindi Division  1989 SCMR 
837 
4 Federal Government of Pakistan  v.  M.D. Tahir Advocate 1990 SCMR 189 
5 Fazal Elahi  v.  Abdul Latif  PLD 1981 SC AJK  75 
6 Abdul Ghani  v.   The State  1989 SCMR  1324 
7 Niaz Gul  v.  Muhammad Rehman  1989 SCMR 1627, Malik Abdul Qayyum 
v. Additional District Judge Attock  1989 SCMR 1768
8 Muhammad Abbas  v.  The State  PLD 1988 SC AJK  14 
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before the Court, the  leave cannot be refused  in similar case, so 
as to  decide all the matters together.1  

The Supreme Court would normally not allow leave in 
cases where findings of the Courts below  are concurrent and no 
error of procedure or law , nor misreading or non-reading of 
evidence is pointed out.2 Question  of fact concurrently decided 
and upheld by the High Court cannot be set aside by this Court 
even if a different view might be possible.3 Where  the  finding  is 
concurrent, the Supreme Court will not interfere unless there are 
any special reasons  e.g. manifest error of law in arriving at the 
finding or   disregard of the judicial process or of the principles of 
fair hearing.4 The Supreme Court does not sit as a Court of  further 
further appeal on facts and does not interfere with findings given 
by Court/Tribunal on the ground that they are erroneous or based 
on mis-appreciation of evidence, unless they are perverse or based 
on surmises and conjectures not supported by any evidence on 
record.5 However, the Supreme Court can certainly intervene 
where the discretion has been exercised by the lower Court in a 
manner  which diverts the law into a wrong channel by formation 
of conclusion inconsistent with the law  not otherwise.6 
Reappraisal of evidence arising out of the judgment of the Civil 
and Criminal Court subordinate to the High Court was not the 
function of the Supreme Court.  The Supreme Court can only 

1 Commissioner of Income Tax  v.  Jennings Private School  1993 SCMR 96, 
Province of Punjab  v.  Muhammad Tayyab  1989 SCMR  1621,  Zakaullah  v. 
Member Federal Land Commission  1989 SCMR 1384 
2 Ashiq Hussain Shah  v.  Fazal Begum  1994 CLC  2037 
3 Farooq Ahmed   v.  Capt. (Rtd.) Munshi Khan  2004 SCR 510 
4 Nanchand Gangaram  v.  Mallappa Mahalingappa  AIR 1976 SC  835, 
Gondumogula   Tatayya etc.  v.   Penumatcha Anande  AIR 1967 SC  647,  Mst. 
Bibi Jan   v.   Qutab Din  2003 SCR 28 
5 Tata Iron and Steel Co.   v.  S.N. Modak AIR 1966 SC 380,  M/s. Lalchand 
Bhagat   v.  Commissioner of Income Tax Bihar AIR 1959 SC 1295, 
Dinabandhu Sahu    v.   Jadumoni Mangaraj AIR 1954 SC 411 
6 Registrar Co-operative Societies Mirpur   v.   Muhammad Ishaque  PLD 1985 
SC AJK  56 
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interfere if it was found that the finding is based on inadmissible 
evidence or was the result of misreading or non-reading of 
evidence.1   

13. NEW  POINT  IN  SUPREME  COURT
Parties can raise new point of public importance or law or

points relating  to jurisdiction before the Supreme Court even if 
they had not been  raised in the High Court or any other Court or 
Tribunal.2 New point can be raised for the first time if while 
resolving such plea, no investigation of facts was required.3  A 
question of law is one  which does not require any investigation 
into facts and could not have been met by a plea of fact if raised at 
the proper stage.4 The counsel abandoning important point due to 
collusion and connivance with opposite party or for any other 
ulterior motive, the Supreme Court is duty bound to protect the 
right of the litigant in such case and not to allow wrong to 
perpetuate.5 A question of law which needs no evidence  and was 
overlooked and no decision was given in that respect by the High 
Court, is a pure question  of law and can be gone into  by the 
Supreme Court even if raised for the first time in the Supreme 
Court.6 Law point of public importance  left unresolved by the 
Court can be raised at any time whether the laws were referred to 
and relied upon by the parties or not.7 If any party has not raised 
any question  of law which goes to the root  of the case,  the 

1 Raja Abdul Qayyum  v.  Ch. Latif Akbar Advocate  1994 CLC 2041 
2 Accountant General AJ&K  v.  Zaman Hussain Khan 1993 PLC  CS  268, 
Muhammad Rashid Khan  v.  Sardar Sajawal Khan 1992 CLC 1966,  Barkat 
Hussain   v.   Sardar Misri Khan  PLD 1992 SC AJK  45 
3 Azad Jammu and Kashmir Government   v.   Nafees Bakers  PLD 1995 SC 
AJK  47 
4 Habibullah  v.  Mahmood  1984 CLC  309 
5 Muhammad Yasin  v.   Mst. Begum Noor  PLD 1978 SC AJK  112, 
Muhammad Akbar  v.  Mst. Faziha Begum 1983 CLC  1912 
6 Habibullah  v.  Mahmood 1984 CLC   309 
7 Ghazi Vegetable Ghee Mills Ltd.  v.  Deputy Commissioner of Income Tax 
2004 SCR  158 
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Supreme Court may allow such point to be raised.1 However  
mixed questions of law and fact never raised before any of the 
Courts below cannot be allowed to be raised for the first time in 
appeal before the Supreme Court.2 Point never agitated or argued 
before the High Court nor find mention in the judgment of the 
High Court, cannot be allowed to be raised for the first time before 
the Supreme Court.3 

14. EXCLUSION OF TIME FOR LIMITATION
Time spent for obtaining copy of an order which was not

necessary for filing  the petition for leave to appeal cannot   be 
excluded in  computing the period of limitation. When valueable 
right accrues to the other side by lapse of time, such party cannot 
lightly be deprived of that right and wrong advice of the counsel in 
that case is no  excuse for condonation of delay.4  Similarly the 
ignorance of law  is not a valid ground for  condonation of delay.5 
But circumstances beyond the control of a party without his gross 
negligence entitle him for condonation.6 Where a judgment 
reserved by a Judge of the High Court was  announced without 
notice to the parties or their counsel, condonation of delay in filing 
petition for leave to appeal was a sufficient ground.7  

1 Ehtesab Bureau Azad Jammu and Kashmir   v.   Chaudhry Muhammad Hanif 
2004 SCR 284 
2 Rasab Khan   v.   Abdul Ghani  PLD 1985 SC AJK 69, Syed Makadar Hussain 
Shah  v.   Board of Intermediate and Secondary Education Mirpur 1995 CLC 
1594 
3 Raja Tariq Aziz   v.   Azad Government  2003 SCR 158,   Kh. Muhammad 
Latif   v.   Board of Intermediate  & Secondary Education Mirpur 2003 SCR 229 
4 Muhammad Ibrahim   v.   Raj Muhammad  PLD 1984 SC AJK 51 
5 Sultan Jan Khan  v.   Islamic Republic of Pakistan  1980 SCMR 964, 
Muhammad Ibrahim   v.   Raj Muhammad  PLD  1984 SC AJK 51 
6 Ibid 
7 Muhammad Roshan  Khan   v.  Suleman Khan   NLR  1981 SCJ  177 
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15. PERSON COMPETENT TO FILE LEAVE TO APPEAL

The right of appeal vests in an aggrieved party  or a person
in whom power vests expressly or impliedly by a statute.1 

16. APPEALS AGAINST ACQUITTAL
The Supreme Court will not interfere with the judgment of

acquittal unless the same is perverse.2  Where State could not point 
out any error of law, mis-reading or non-reading of evidence 
justifying interference in the impugned judgment, leave was 
refused.3 However, if the evidence has been  misread resulting in 
reversing  the judgment of the Sessions Judge without displacing 
important conclusions arrived at by  that Court, the order of 
acquittal may be set aside.4 Where  the parties  had compounded 
the offence without any objection by the prosecution, the petition 
for leave to appeal was converted into appeal and compounding of 
offence was allowed.5 Where two conclusions  are possible from 
appraisal of evidence, Supreme Court will not interfere  with the 
conclusion arrived  at by the High Court, even if it is inclined to 
favour the other conclusion.6 
17. CONSTITUTION OF BENCHES & DIFFERENCE OF

OPINION
Through 10th amendment in the Constitution by way of

Act No. XX of 1993,  sub-article (13) was introduced in Article 42 
providing some procedural matters relating to constitution of 
benches and hearing of appeals by the Supreme Court. At least two   
Judges shall compose a bench to hear an appeal. Only Chief Justice 

1 Secretary to Government of Punjab  v.   Syed Farooq Hassan Naqvi  1972 
SCMR  300,   Azad Government  v.  Habibullah Lone  PLD  1984 SC AJK  13 
2 Mrs. Tahira Dilawar  v.  Ghulam Samdani  1995 SCMR  246 
3 The State  v.  Abdul Sattar  1990 SCMR 285 
4 State of Utter Pradesh  v.  Boota Singh  AIR 1978 SC 1770,  The State of 
Punjab   v.  Bhajan Singh and others AIR 1975 SC  258 
5  Muhammad Iqbal  v.  The State  1995 SCMR 342 
6  Kaur Sain  v.  The State of Punjab  AIR 1974 SC  329 
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can constitute and reconstitute the bench. When there is a 
difference of opinion between the Judges hearing the case, the 
opinion of majority shall prevail, and if there is no such majority, 
then the case shall be placed before another Judge  to be nominated 
by the Chief Justice and if there is no such Judge, the Judgment, 
decree, order or sentence  appealed from shall be deemed to be the 
judgment  of the Supreme Court. However if the difference of 
opinion is only in respect of nature, quantum, extent of the relief, 
liability, penalty or punishment to be granted or imposed, the 
decision of the Supreme Court shall be expressed in  term of 
opinion of the senior of the two Judges.  

ARTICLE 42-A 
1[Issue and execution of processes of Supreme 
Court.- (1) The Supreme Court shall have power to 
issue such directions, orders or decrees as may be 
necessary for doing complete justice in any case or 
matter pending before it including an order for the 
purpose of securing the attendance of any person or 
the discovery or production of any document.  
(2) Any such direction, order or decree shall be 
enforceable throughout Azad Jammu and Kashmir as 
if it has been issued by the High Court. 
(3) All executive and judicial authorities 
throughout Azad Jammu and Kashmir shall act in aid 
of the Supreme Court. 

1 Inserted by the (Third Amendment) Act, 1976. 
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(4) Subject to the Constitution and Law, the 
Supreme Court may, in consultation with the 
1[Government], make rules regulating the practice 
and procedure of the Court; 

Provided that till the new rules are framed, the 
rules framed by the Judicial Board shall, so far as 
they are not inconsistent with the Constitution and 
any other law, be deemed to have been made by the 
Supreme Court until altered or amended and 
reference to the Judicial Board in these rules shall be 
construed to be referred to the Supreme Court.] 

Synopsis 

1. Inherent powers in regular cases only
2. 

3. 

Inherent powers  to be exercised when no other 
provision  
Monitoring Cell 

4. Execution of orders of Court

COMMENTS 

This Article corresponds to Article 187  of the Constitution 
of Pakistan with the difference that jurisdiction of Supreme Court 
under the Constitution of Pakistan is  subject to clause (2)  of 
Article 175, which provides that the Court shall exercise such 
jurisdiction which is  conferred on it by the Constitution or by 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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under any law, while under section 42-A, the jurisdiction of our 
Supreme Court is not subject to any other provision of the 
Constitution or law.   

The jurisdiction conferred on the Supreme Court of Azad 
Kashmir under this Article corresponds to Article 142  of the 
Constitution of India, which contains no word of limitation.1 
Although the provision equal to sub-article (2) of Article 175  of 
the Constitution of Pakistan finds place in sub-article (2) of Article 
42 of our Constitution, but the powers exercised by the Supreme 
Court under the present Article are not subject to that sub-article.  

1. INHERENT  POWERS  IN  REGULAR  CASES  ONLY

This Article can be termed as a store of inherent powers of
the Supreme Court.  Under this section, Supreme Court can pass 
such orders, decrees or issue such directions as are not otherwise 
expressly provided for by the Act or any other law regulating the 
jurisdiction of the Court, provided the powers to that extent are not 
expressly barred by the Act.  The only limitation on the exercise of 
such powers is that these can be exercised only when a case or a 
matter is pending before it under its regular jurisdiction under 
Constitution or any law or a case is decided by it in any appeal or 
revision. Thus Supreme Court can pass an order of acquitting an 
accused person under this Article when legal heirs of a deceased 
have compromised with the accused.  Similarly, matters in which 
grave injustice is done by the subordinate Courts or Tribunal or 
where a provision of law perpetuates injustice or an order of the 
Court fetters the justice, the Supreme Court can come to rescue 
under this section. However, when a person was not a party before 
the High Court and the subject matter of the dispute was also 
different than, as alleged in Supreme Court, no such powers can be 
invoked.2   

1 K.M. Nanavati   v.  State of Bombay  AIR 1961 SC  112 
2 Sardar Muhammad Yasin Khan  v. Azad Government  PLD 1986 SC AJK  63 
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This Court indeed has very vast powers, but the powers 
available under Article 42-A read with Order XLIII, rule 5 of the 
Supreme Court Rules are only to be exercised within the realm of 
jurisdiction conferred on this Court by the Constitution. Article 42, 
sub-articles (10), (11) and (12) of the Interim Constitution Act are 
the relevant provisions relating to the jurisdiction and the mode of 
its exercise.  The powers under Article 42-A of the Constitution 
though very vast, are, however, to be exercised within the realm of 
the jurisdiction made available to this Court.  To entertain an 
application  not contemplated by the Act amounts to exercise of a 
jurisdiction not conferred on this Court under Article 42, sub-
articles (10), (11) and (12) of the Azad Jammu and Kashmir 
Interim Constitution Act, 1974.1 

Doing complete justice is a comprehensive term and means 
doing real and substantial justice without being fettered by legal 
formalities, so that interests of justice are not allowed to be 
sacrificed at the cost of technicalities.  Supreme Court being on the 
apex of the judicial hierarchy and the Court of last resort, the 
Constitution  has,  therefore, conferred vast discretionary powers 
on it. Similarly the law laid down by the Supreme Court is the law 
of the land which under the provisions of this section must be 
followed by all concerned within the boundaries of this liberated 
part of the State.2 

On grant of leave, the Supreme Court may in exercise of 
the power under Article 42-A expunge passages from the judgment 
of High Court as was done by Supreme Court Pakistan in Malik 
Feroz Khan Noon   v.   The State,3 Syed Ali Nawaz Gardezi  v.  Lt. 
Col. Muhammad Yousaf,4 and in many other  cases.  It can re-
examine entire evidence where it appears that there is misreading 
of evidence etc.  In short the Supreme Court has ample power to 

1 Ibid 
2 Ehtesab Bureau Azad Jammu and Kashmir  v.   Ch. Muhammad Hanif  2004 
SCR 284 
3 Malik Feroz Khan Noon   v.   The State, PLD 1958 SC 333 
4 Syed Ali Nawaz Gardezi  v.  Lt. Col. Muhammad Yousaf  PLD 1963 SC 51 
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pass such decree or order as may be necessary for doing complete 
justice and may finally dispose of  a case itself or may remand a fit 
case to the lower Court for re-hearing of the same according to law 
and for resolution of the points inadvertently omitted by that 
Court.1 The Supreme Court can under this Article enhance the 
sentence found to be grossly inadequate and not serving ends of 
justice.2   

The Supreme  Court  will not allow a party to setup a case 
not made in his pleadings and which was not allowed to be argued 
by the High Court  e.g.  as to the validity of a statute.3 Though new 
point cannot be raised before the Supreme Court but for doing 
complete justice Supreme Court can allow a point not taken in the 
Court below.4 No technicality whatsoever  could create  any 
impediment in the way of administering justice in accordance with 
law to do complete justice.5  

When a matter comes before the Supreme Court for 
consideration, the Court  even without valid appeal has the power 
to decide the issue involved, in exercise of its inherent powers 
which it possess under the Constitution.6 It can also expunge 
passages from judgment of High Court and may re-examine entire 
evidence or remand the case for rehearing.7 The Court has the 
power of expunction  of adverse remarks recorded by the High 
Court when it was found that there was no material placed  on 
record on the basis of which such remarks could be recorded by the 

1 Riaz Ahmed  v.  Amin Beig  PLD 1977 SC AJK 22 
2 Dilawar Khan  v.   Muhammad Khan  PLD 1978 SC AJK 64 
3 Lilachand  Tuljaram Gujar  v.   Mallappa Tukaram Borgavi   AIR 1960 SC  85,  
Y. Lakshmi    v.  State of A.P.  AIR 1965 SC  580 
4 Mst. Fatima Bibi  v.  Allah Ditta  1983 CLC 557,  Raja Abdul Hamid Khan  v. 
Muhammad Naseem  1980 CLC 1105 
5 Habibullah  v.  Mahmood  1984 CLC 309 
6 Sardar Muhammad Ibrahim Khan  v.  Azad Government  PLD  1990 SC AJK 
23 
7 Riaz Ahmed   v.   Amin Beig etc. PLD 1978 SC AJK 161 
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High Court.1  The Supreme Court can expunge uncalled passages 
in the judgments of the lower Courts, in exercise of its powers 
under Article 42-A.2 The Supreme Court has inherent powers 
under Article 42-A  read with Order 47  rule 5  of the Supreme 
Court Rules to make such orders as may be necessary for doing 
complete justice in  any case pending before it  or to prevent abuse 
of process of the Court.3  Powers available to the Court are not to 
be exercised in routine, but the same are available to Court to do 
complete justice between the parties.4  

This Article authorizes the Court to pass any order in any 
case or matter pending  before it. It does not confer the original 
jurisdiction like Article 184(3) of the Constitution of Islamic 
Republic of Pakistan,1973. Article 42(A) of the Azad Jammu and 
Kashmir Interim Constitution, 1974, is similar to Article 187 of the 
Constitution of Pakistan. Article 42-A of the Azad Jammu and 
Kashmir Interim Constitution, 1974 or Article 187 of the 
Constitution of Pakistan are the supplementary provisions of the 
Constitution enlarging the scope of doing complete justice in a 
case pending before the Court in its regular appellate jurisdiction. 
These do no confer or create any new jurisdiction, but supplement 
and enlarge the jurisdiction like  section 151 of the Code of Civil 
Procedure. Powers under this Article can be exercised within the 
realm of jurisdiction conferred on this Court by Article 42(11) and 
(12) of the Constitution.5 

1 Muhammad Mushtaq   v.  Muhammad Fiaz Abbasi  1993 CLC 432, 
Muhammad Ilyas Suleri v.   Muhammad Naseem Khan  1993 CLC  417 
2 Raja Abdul Hamid Khan  v.  Muhammad Naseem  1980 CLC 1105,  Raja 
Abdul Hamid Khan  v.  Muhammad Naseem  PLD 1981 SC AJK 81 
3 Qasim Hussain Shah   v.  Muhammad Gulzar Khan  PLD 1984 SC AJK  150 
4 Muhammad Said Khan  v.  Abdul Qayyum Khan  2000 SCR 594 
5 Reference No. 01 of 2010 titled President of Azad Jammu and Kashmir   v.  
Mr. Justice Muhammad  Riaz Akhtar Chaudhry, Chief Justice of Azad Jammu 
and Kashmir. 
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2. INHERENT POWERS  TO BE EXERCISED WHEN
NO OTHER PROVISION
Inherent powers can be resorted to, if  there is no specific

provision on the statute book dealing with the situation.  If the 
inherent powers are resorted to, despite the specific provision, it 
would amount to render the whole law on the statute book as 
redundant.  Justice is to be administered according to law. 
Inherent powers can be invoked to supplement  the law on the 
statute book not to decide the case irrespective of the statutory 
provision in that regard.1 The Supreme Court in exercise of its 
inherent powers can check  the illegality  committed by the 
subordinate Courts and bring the same in accordance with law.2  If 
a proper case is made out the Supreme Court can recall an order  or 
to rehear a cause or treat a judgment as a nullity.3  

3. MONITORING CELL

In the recent past, 2006 to 2010,  a Chief Justice of the Supreme 
Court created and assumed to himself a jurisdiction in the name of 
Monitoring Cell under the guise of this provision. Supreme Court 
used to entertain direct applications and pass orders which created 
a panic in the administrative and judicial system rendering all other 
Courts irrelevant. A new class of lawyers favourite to Chief Justice 
monopolized the legal profession by obtaining unjust and unfair 
orders with rampant complaints of corruption and mal-
administration in the hierarchy of judiciary and administration. The 
system was abolished after Supreme Judicial Council held the 
Chief Justice guilty of misconduct  for creating and exercising that 
jurisdiction in Reference No 01 of 2010 .  
4. EXECUTION OF ORDERS OF COURT

The direction,  order or decree of the Supreme Court shall
be executed  by the High Court, as if it has been issued by the High 

1 Muhammad Ilyas Khan  v.   Sardar Muhammad Hafeez Khan  2000 SCR 630 
2 Inspector General Prisons  v.  Ghulam Muhammad Lolabi,  2000 SCR  424 
3 Mirza Muhammad Aslam Beig  v.  Dr. Saghir Iqbal  1992 SCR  94 
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Court itself. All executive and judicial authorities throughout Azad 
Kashmir shall act in aid of the Supreme Court, which means 
whenever an  order and direction is issued by the Supreme Court to 
any authority whether judicial or executive, all shall collaborate in 
giving effect to such order or direction and aid each other in 
execution of that direction or order.  

The provisions of sub-articles (2) and (3)  of this Article 
correspond to sub-article (2)  of Article 187  and Article 190  of the 
Constitution of Pakistan 1973.  

To act, in aid of the Supreme Court means that all 
executive and judicial authorities in Azad Jammu and Kashmir 
shall ensure that the directions or orders passed by the Supreme 
Court in exercise of its jurisdiction while hearing or deciding a 
case are implemented in letter and spirit. The power is not 
independent or over and above its normal constitutional or legal 
jurisdiction. The Supreme Court of Azad Jammu and Kashmir is 
an Appellate Court, therefore, it cannot issue administrative 
directions not related to its functions which is prerogative of the 
executive only.  However, once an administrative order of the 
executive is declared without lawful authority, the authorities of 
the State are bound to act in aid of the Supreme Court to carry that 
order into effect. 

Under sub-article (4)  of this Article the Supreme Court is 
competent to  make rules regulating the practice  and procedure of 
the Court in consultation with the Government. The Supreme 
Court has made the Rules in consonance  with this sub-article in 
1978.  

Sub-article (4) corresponds to Article 191  of the 
Constitution of Pakistan. However under the Constitution of 
Pakistan, the Supreme Court is not bound to consult any authority 
in making rules regulating its practice and procedure, while the 
Supreme Court of Azad Jammu and Kashmir cannot make the 
rules without the consultation of the Council.  
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This provision militates  against the independence of 
judiciary for fettering the smooth sailing of the process of the 
Court in not being able to make or amend the rules as and when 
required to meet the requirements of new enactments by the 
Council and Assembly and new challenges posed by the changed 
circumstances. Council in relation to this sub-article means in its 
executive capacity, not legislative. This sub-article is required to 
be brought in line with its corresponding provision of the Pakistan 
Constitution. 

The  expression “the  practice and procedure of the Court” 
includes the power to regulate  the conduct of all persons 
appearing before the Court in relation to the business of the Court.1  
The power  to make the rules is subject to the Constitution   and 
law, which means that if any provision of the rules conflicts with 
the Constitution  or the law made by the Assembly or the Council, 
the latter shall override the rules.2 The rules  regulate the conferred 
powers. These cannot confer the powers.  Order XXIV  of Part III 
of the Supreme Court Rules, 1978 is super-flows as it does not 
refer to any corresponding provision of Constitution conferring 
writ jurisdiction on the Supreme Court like Article 184  of the 
Constitution of Pakistan. This part of the rules is, therefore, 
redundant and not enforceable.  

Before the promulgation of the Supreme  Court Rules 1978, 
the Rules framed by the Judicial Board were followed as the Rules 
of practice and procedure  of the Supreme Court which stand 
superseded  by the Rules of 1978.  

1  In re, Sant Ram  AIR 1960 SC  932 
2 Prem Chand Garg    v.   Excise Commissioner U.P. AIR 1963 SC 996 
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ARTICLE  42-B 
1[Decisions of Supreme Court binding on other 
Courts.- Any decision of the Supreme Court shall, to 
the extent that it decides a question of law or is based 
upon or enunciates a principle of law, be binding on 
all other Courts in Azad Jammu and Kashmir.] 

COMMENTS 

This Article corresponds to Article 189 of the Constitution 
of Pakistan and Article 141 of the Indian Constitution.  

The decisions of the Supreme Court insofar as they decide 
any question of law or are based upon  or enunciate a  principle of 
law, shall be binding on all the Courts in Azad Jammu and 
Kashmir. The binding nature of decision is, however, prospective 
and not retrospective. The decision of the Supreme Court would 
not have the effect of altering the law from the date of its 
commencement so as to render void decisions made by the 
subordinate Courts or authorities made in the light  of earlier 
interpretation.2 The observations of the   Supreme Court  even 
though obiter dicta  are entitled to very highest respect.  It was held 
in Eid Wali   v.   The State,3  that:- 

“We may state here that earlier orders/judgments cannot be 
reviewed though such a view can be changed in a later 
case. Rehearing of the order earlier passed is not possible. 
No doubt all the Courts are bound by the decisions of the 
Supreme Court under the Constitution but the Supreme 

1 Inserted by (Third Amendment) Act, 1976. 
2 Dilshad  v.  Massarat Nazir PLD 1991 SC 779,  Aurangzeb  v.  Massan  1993 
CLC  1020 
3 Eid Wali   v.   The State   1985 P.Cr.L.J.  987 
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Court is not bound by its own judgments. So was held in 
Anwar   v.   The Crown.”1  

While disposing of a case reported as Mst. Khalida Begum  v. 
Muhammad Altaf,2  it is observed that:- 

“It is thus manifest and admits of no exception that all the 
subordinate Courts, including the High Court, are bound to 
obey the dictum and pronouncement of the Court. Violation 
of this constitutional requirement,  we are afraid, cannot be 
appreciated and  at times it may create unhappy situation. 
We hope that in future the learned Judges in the High Court 
would ensure that their orders do   not run counter to the 
judgments of this Court.  The superior judiciary of a 
country is to protect  the Constitution in letter and spirit.” 
As the decision of the Supreme Court deciding a question 
of law, becomes law  of the land,  the decision, therefore, 
has to be in accordance with the injunctions of Islam in 
view of section 31(5).”   

The Supreme Court is not bound by its earlier view and may 
change it,  but the decision  of the Supreme Court being an 
institutional decision, it is binding on all others.3 As compared to 
other Courts, Supreme Court would readily reverse the decision on 
constitutional questions, if it is convinced  that the previous 
decision  was clearly erroneous.4 The law declared by the Supreme 
Court cannot be nullified   short of legislative enactment.5  The 
doctrine of stare decisis, that, precedents are given the authority of 
established law, is not applicable to the Supreme Court as it is not 
bound by its decision. It is implicit by conferment of the review 

1 Anwar   v.   The Crown  PLD 1955 F.C.  185 
2 Mst. Khalida Begum  v.   Muhammad Altaf  1983  CLC 678 
3 Malik Muhammad Usman   v.  The State  PLD 1965 Lah.  229 
4 Dwarkadas Shrinivas   v.   The Sholapur Spinning & Weaving Co.  AIR 1954 
SC 119 
5 Capt. Rtd. Abdul Qayyum  v.  Muhammad Iqbal Khokhar  PLD 1992 SC 184 
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power upon the Supreme Court that wherever it considers 
appropriate and dictates of reasons and propriety demand, it is duty 
bound to reconsider a previous pronounced  decision.  

The expression “on all other Courts,” makes it clear that the 
constitutional obligation to  follow the law  enunciated by the 
Supreme Court is on all Courts, “other than  the Supreme Court.” 
The decision of the Supreme Court cannot be ignored or avoided 
by any Court subordinate to Supreme Court on the ground that 
relevant provisions of some law were not brought to the notice of 
Supreme Court at the time of decision.1 The observations made by 
the Supreme Court cannot be ignored, however, desire expressed 
by the Supreme Court is a moral ground which cannot be enforced 
through executive or judicial authorities.2 The law declared by the 
Supreme Court is equally binding on all the citizens and 
functionaries of the State whether they were parties to the decision 
or not.3  All the Courts are bound by the decision of Supreme 
Court including High Court.4  

Any judgment, decree or order of High Court including any 
other authority which runs counter to the dictum of this Court, 
shall be non-existent in the eye of law and the dictum laid down by 
this Court must prevail. 5  

1 Munir Syed Ibna Hussain  v.  State of Maharashtra  AIR 1976 SC 1992 
2 Abdul Qadeer  v.   Azad Jammu & Kashmir University  2000 SCR 22 
3 Raj Gopal T.N.K.  vs.  T.M. Cromes Lady (1972) 4 SCC 267 
4 Mst. Khalida Begum  v.  Muhammad  Altaf  1983 CLC 678,  Sardar 
Muhammad Latif Khan   v.   Ch. Muhammad Latif  1998 SCR 379,  Syed Sajjad 
Hussain   v.   Secretary Establishment  Division, Cabinet Secretariat Islamabad 
1996 SCMR 284,  Mian Anwar-ul-Haq Ramay   v.   Federation of Pakistan 
1992 MLD 2135 
5 Chairman Azad Jammu & Kashmir Council    v.   Abdul Latif  1997 SCR  264 



The Azad Jammu & Kashmir Interim Constitution, 1974 674 

ARTICLE 42 (C) 
1[Seat of the Supreme Court:- (1) The seat of the 
Supreme Court shall be at Muzaffarabad. 

(2)    The Supreme Court may sit at such other place 
or places as the Chief Justice of Azad Jammu and 
Kashmir, with the approval of the President, may 
appoint.] 

COMMENTS 

This Article corresponds to Article 183 of the Constitution 
of Pakistan and Article 130 of the Constitution of India. Besides 
principal seat at Muzaffarabad, the Supreme Court holds its sitting 
at Mirpur.  It is the practice of the Supreme Court that it sits at 
Mirpur for at least 10 days in a month.  It has recently been 
decided that it shall also hold circuit sitting at Rawalakot in 
Poonch Division of Azad Kashmir.   

Inspite of similar provision, the Supreme Court of India 
does not sit at any other place than Delhi. This is the spirit of 
authority of Court that it should sit at a place which is  compatible 
with its authority.  

ARTICLE  42 (D) 
2[Review of Judgment or Order by the Supreme 
Court:- The Supreme Court shall have powers, 

1 Inserted by (10th Amendment) Act, 1993. 
2 Inserted by (10th Amendment) Act, 1993 
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subject to the provisions of an Act of the Assembly 
1[…]  and of any rules made by the Supreme Court, 
to review any judgment pronounced or any order 
made by it.] 

Synopsis 
1. Rehearing  of  case  in  review  not  allowed
2. Error  apparent  on  the  face  of  record

COMMENTS 

This Article corresponds to Article 188 of the Constitution 
of Pakistan and Article 137 of the Constitution of India.  As 
discussed above in Article 42(B), the Supreme Court is not bound 
by its own view based on its interpretation in any earlier case.  To 
supplement it, this section of the Constitution specially authorizes 
the Supreme Court to review any judgment, pronounced or any 
order made by it.  The Court has plenary powers of review and 
these can only be limited either by an Act or by the rules to be 
made by the Supreme Court itself. Before incorporation of this 
Article, The Supreme Court (Power of Review) Act, 1980 
regulated the review powers, which has become redundant now. 
The review powers of the Supreme Court are regulated by Order 
XLVI of the Supreme Court Rules, 1978 in civil as well as in 
criminal cases.  Under rule 1 of Order XLVI of the Supreme Court 
Rules, the Court may review its judgment or order in civil 
proceedings on the grounds similar to those mentioned in Order 
XLVII rule 1 of the Code of Civil Procedure and in criminal 
proceeding on the grounds of an error apparent on the face of 

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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record.  The review under this section does not mean review on 
any question of fact or law in any particular case. It includes the 
review of earlier opinion or view on a question of law so as to take 
a view different from the one it has hitherto  held.1  If the Supreme 
Court was satisfied that the conclusion drawn in a judgment or 
order was not legal and just and could cause injustice to legal 
rights of any party, the Court must review the judgment to do 
complete justice and enunciate law to be followed by other 
Courts.2  

1. REHEARING  OF  CASE  IN  REVIEW  NOT  ALLOWED

Review of an order or judgment is different from the
rehearing of a case.  The Court will not rehear the case in the guise 
of review on findings of fact which were recorded after hearing 
full arguments and on a consideration of entire evidence, unless it 
is shown that any material fact which was apparent on the face of 
record escaped the notice of the Court.3 Where a case is dealt fully, 
the fact that another view was expressed in another case by another 
bench of the Supreme Court,  that  would not be a ground for 
review.4  The point not argued at the hearing of regular appeal 
cannot be agitated for the first time by filing a review petition. 
Even a void order adversely affecting interest of a person should 
be challenged within a reasonable time.5  However,  if the view 
adapted by the Court in the original judgment is a possible view, it 
would not be an error apparent on the face of record that another 
view is also possible.6 But if the attention of the Court was not 

1 Anwar   v.  The Crown  PLD 1955 F.C. 185 
2  Haji Nazir Ahmed  v. Raja Muhammad Saeed Khan & 11 others PLD  2010 
SC (AJ &K) 47 
3 Nawabzada Muhammad Amir Khan  v.  Controller of Estate Duty Government 
of Pakistan PLD 1962 SC 335 
4 Bashir Ahmed  v.  Piara Khan  PLD 1992 SC 274 
5 Muhammad Ilyas Khan   v.   Sardar Muhammad Hafeez Khan  2001 SCR 179 
6 Northern India Caterers Ltd.  v.   Lt. Governor of Delhi  AIR 1980 SC 674 
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drawn to a provision of law during hearing of a case, it would be 
an error apparent on the face of record.1 Similarly where the 
statement of a witness was disbelieved by the trial Court and no 
weight was given to it by the High Court, such aspect is an error 
patent on the face of record and rehearing of the case was 
inevitable.2 

2. ERROR  APPARENT  ON  THE  FACE  OF  RECORD

The clerical, typographical and arithmetical mistakes
occurring in the order are to be duly corrected in review.3  The 
accidental slips and omissions can be supplied and necessary 
correction can be made in the judgment after its pronouncement 
irrespective of any period of limitation.4 A  wrong decision is no 
ground for review.5 However, if it is found that the decision of 
Court is patently against the law of the land, the same can be 
corrected in exercise of review jurisdiction, because policy of law 
is to administer justice according to law, not in violation of the 
same.6 Where there is an error apparent on the face of the record, 
the Court can review the judgment even reversing the judgment 
already pronounced.7 However, review cannot be entertained  to 
decide those points which stood already resolved by the Court.8 
When the point is resolved whether rightly or wrongly by the 
Court, the review is not maintainable to substitute a different 

1 Walayat Ali   v.  Mst. Alif Noor  2000  SCR   283 
2 Barkat Ali  v.  Arshad Ali  1994 SCMR 492 
3 Mst. Hamida  v.  Muhammad Zaman 1991 SCMR 109 
4 Ghazi Vegetable Ghee Mills Ltd.   v.   Deputy Commissioner of Income Tax 
2004 SCR 158 and   Karim Dad  v.  Fazal Karim 2004  SCR  289 
5 Ch. Ajaib Hussain   v.  Mst. Zareen Akhtar  2003  SCR  66,  Azad Government   
v. Muhammad Suleman  2003 SCR  423, Zafar Iqbal  v.  Allotment Committee
of Municipal Committee Mirpur 1994 SCR 157 
6 Zaighum Saleem Khan   v.   Muhammad Saleem Khan  2000 SCR 246 
7 Ghazi Vegetable Ghee Mills Ltd. v. Deputy Commissioner of Income Tax 
2004 SCR 158 
8 Azad Government  v.   Sardar Muhammad Azad Khan  2003 SCR 61 
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view.1 If a review petition is not accompanied by the certificate 
required by the rules of procedure and practice of the Supreme 
Court, the petition is incompetent.2  Findings given in appeal or 
petition after considering the relevant material would not justify 
the review. The scope of review is very limited. It cannot be 
treated at par with an appeal. The points finally resolved by the 
Court cannot be reopened in review.3 The Supreme Court will not 
allow to argue a point in review which has not been included in 
review petition.4 Inconsistent and different plea cannot be allowed 
to be raised for the first time in the review petition.5  

ARTICLE  42(E) 
Supreme Judicial Council:- (1) There shall be a 
Supreme Judicial Council of Azad Jammu and 
Kashmir. 
(2)     The Supreme Judicial Council shall consist of,- 

(a)   the Chief Justice of Azad Jammu and 
Kashmir who  shall  be  its  Chairman; 

(b)     the Senior Judge of the Supreme Court; 
and 

(c)     the Chief Justice of the High Court. 

1 Azad Government  v.  Muhammad Suleman  2003 SCR 423 
2 Khadim Hussain  v.  Custodian of Evacuee Property 2004 SCR 255 
3 Arshad Mehmood Shah  v.   Chairman AKLASC  2003 SCR 306 
4 Muslim Commercial Bank Ltd.   v.   M.C.B. Employees Union   2001 SCR 
112 
5 Ch. Muhammad Ismail   v.   Ch. Maqbool Ahmed  2004  SCR  16 
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(3)    A Judge of the Supreme Court or of the High 
Court shall not be removed from office except as 
provided by this Article. 
(4)    If, on information received from the Supreme 
Judicial Council or from any other source, the 
Chairman of the Azad Jammu and Kashmir Council 
or the President is of the opinion that a Judge of the 
Supreme Court or of the High Court,- 

(a)    may be incapable of properly performing 
the duties of his office by reason of 
physical or mental incapacity; or 

(b)     may have been guilty of  misconduct; 
the Chairman or the President, as the case may be, 
shall direct the Supreme Judicial Council to inquire 
into the matter. 
(5)    If, upon any matter inquired into by the 
Supreme Judicial Council, there is a difference of 
opinion amongst its members, the opinion of the 
majority  shall prevail, and the report of the Supreme 
Judicial Council shall be expressed in terms of the 
view of the majority. 
(6)    If, after inquiring into the matter, the Supreme 
Judicial Council reports to the Chairman of the Azad 
Jammu and Kashmir Council that it is of the 
opinion,- 
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(a)    that the Judge is incapable of performing 
the duties of his office or has been guilty 
of misconduct; and 

(b)   that he should be removed from office; 
the Chairman shall advise the President to remove the 
Judge from his office and the President shall pass 
orders accordingly. 
(7)  The Supreme Judicial Council shall issue a Code 
of Conduct to be observed by Judges of the Supreme 
Court, and of the High Court. 
(8)    If at any time the Supreme Judicial Council is 
inquiring into the conduct of a Judge who is a 
member of the Supreme Judicial Council, or a 
member of the Supreme Judicial Council is absent or 
is unable to act due to illness or any other cause, 
then; 

(a)   If such member is the Chief Justice or 
Judge of the Supreme Court, the Judge of 
the Supreme Court who is next in 
seniority; 

(b)   If such member is the Chief Justice of 
High Court, the senior most of the other 
Judges of the High Court, shall act as a 
member of the Supreme Judicial Council 
in his place. 
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(9)    If, upon any matter inquired into by the 
Supreme Judicial Council, there is a difference of 
opinion amongst its members, the opinion of the 
Supreme Judicial Council shall he expressed in terms 
of the view of the majority. 

Synopsis 

1. Functions  of  Supreme  Judicial  Council
2. Who is competent to file Reference
3. Action  on  report  of  inquiry
4. This Article vis-à-vis Article 209 of the Constitution

of  Pakistan
5. What  does  the  code  demand
6. What is Misconduct

COMMENTS 

This Article corresponds to Article 209 of the Constitution 
of Pakistan. This section was for the first time inserted in the 
Constitution through 10th amendment in the Constitution by Act 
No. XX of 1993.  Its corresponding former law was called as the 
Supreme Judicial Council of Azad Jammu and Kashmir Act, 
1979.1 It remained in force till the introduction of present 
provision in the Constitution. A Code of Conduct is also prescribed 
by the Supreme Judicial Council for observance by the Judges of 
the Supreme Court and High Court in Azad Jammu and Kashmir 
on 22nd of August 1993. 

1 Act No. VIII of 1979 
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Clause (4) of Article 124 of the Indian Constitution 
regulates the procedure of  removal of a Judge of the  Supreme 
Court or High Court for proved misbehaviour or incapacity on the 
resolution of the Parliament followed by an order of the President.  

The Supreme Judicial Council consists of three Members. 
The Chief Justice of Azad Jammu and Kashmir is its Chairman and 
Senior Judge of the Supreme Court and Chief Justice of the High 
Court are its Members.  If the conduct of a Judge who is a member 
of Supreme Judicial Council is under inquiry, the Judge next in 
seniority shall replace him to compose the Supreme Judicial 
Council.  In case of difference of opinion amongst the Judges 
composing the Council, the opinion of the majority shall prevail.  

1. FUNCTIONS  OF  SUPREME  JUDICIAL  COUNCIL
The function of the Council is to hold inquiry about a Judge

of the Supreme Court or High Court whether or not, he is 
incapable of performing the duties of his office by reason of 
physical or mental incapacity or he has been guilty of misconduct; 
and after inquiry, submit  its report to the President or the 
Chairman of the Council, whoever has made Reference to the 
Supreme Judicial Council.   

It is also one of the functions of the Supreme Judicial 
Council  to furnish information to the Chairman of the Council or 
the President about the conduct of a Judge so as to enable the 
President to make Reference to the Supreme Judicial Council on 
the basis of that information.   

It implies that the Supreme Judicial Council is the supreme 
judicial institution of the State to keep an eye on the conduct and 
other matters relating to the Judges of the superior Courts.  If it 
finds anything wrong in the conduct of a Judge, it has to report to 
the President or Chairman of the Council for appropriate action 
under the present Article.   

It is also one of the duties of the Council to frame and issue 
a Code of Conduct to be observed by the Judges of the Supreme 
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Court and the High Court.  It is the violation of any of the Articles 
of the Code, which may attract the provisions of this Article. 

The basic requirement for referring the matter to the 
Supreme Judicial Council for inquiry concerning a Judge is the 
formation of opinion by the President or Chairman.  This opinion 
has to be based on some information, be it from the Supreme 
Judicial Council or from any other source which if, persuades the 
President or Chairman to have an inquiry held, he may direct the 
Supreme Judicial Council to hold  it  and make its report.   

It is discretionary with the President or the Chairman of the 
Council to direct the Supreme Judicial Council to hold an inquiry 
on the basis of information received by him, but it is mandatory for 
the Supreme Judicial Council to hold the inquiry and make the 
report.  No other authority other than the Supreme Judicial Council 
is authorized to hold inquiry with respect to the conduct of a Judge 
on the reference made by the President or Chairman of the Azad 
Jammu and Kashmir Council.1  The Council is equal to an Inquiry 
Committee  composed of Judges of the Superior Courts  but not 
equal to Supreme Court or High Court who are Constitutional 
Courts.  
2. WHO IS COMPETENT TO FILE REFERENCE

The direction to file reference against Judge of the Supreme
Court or High Court in the Supreme Judicial Council is a function 
of the President or the Chairman of the Council, as the case may 
be. If the Government decides to file a reference against a Judge, 
the President is to file it on the advice of Prime Minister, while the 
Chairman of the Council can directly file it.2  

1 Robkar  Adalat  v.  Sarfraz Alam  1996 MLD 1752 
2 Reference No. 01 of 2010 titled President of Azad Jammu and Kashmir   v.  
Mr. Justice Muhammad  Riaz Akhtar Chaudhry, Chief Justice of Azad Jammu 
and Kashmir. 
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3. ACTION  ON  REPORT  OF  INQUIRY

Reference against a Judge can be sent for an inquiry to the
Supreme Judicial Council by the Chairman of the Azad Jammu and 
Kashmir Council as well as the President, but the report 
recommending removal of the Judge can be sent to the Chairman 
of the Council only for advising removal of the Judge by the 
President. The President or the Chairman of the Council are the 
referring and removing authorities, while the Supreme Judicial 
Council is the inquiring and reporting authority.  The Court is 
bound to inquire into the matter and report its opinion to the 
Chairman of the Azad Jammu and Kashmir Council as to whether 
a Judge is incapable of performing the duties of his office or has 
been guilty of misconduct, and if so, he should be removed from 
the office. The Chairman of the Council is bound  to advice the 
President to remove the Judge from his office and the President is 
accordingly bound to pass orders.  The order of the Council 
operates from the day the report is made. Removal of the Judge 
through a notification is a formality which has to follow the 
report.1  

4. THIS ARTICLE VIS-À-VIS ARTICLE 209 OF THE
CONSTITUTION  OF  PAKISTAN

The marked distinction between the provisions of our
Constitution and the Constitution of Pakistan is that,  under our 
Constitution the Chairman of Azad Jammu and Kashmir Council 
and  President  are bound  by the report of the Supreme Judicial 
Council to remove the Judge if it is reported that the Judge is 
incapable of performing the duties  of his office or  is found guilty 
of misconduct; while the President under the Constitution of 
Pakistan is not bound to accept the opinion of the Supreme Judicial 

1 Sardar Karam Dad Khan & others  v. Chairman AJ&K Council & others PLD
2010 H.C. (AJ&K) 47
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Council for removal of the Judge, even if it is reported that  he is 
guilty of misconduct.  

Secondly the Supreme Judicial Council of Pakistan can 
itself initiate the action against a Judge under Article 209  while 
Supreme Judicial Council of Azad Jammu and Kashmir can initiate 
it on the reference  by the Chairman of the Azad Jammu and 
Kashmir Council or President.  

No independent power vests in the Chairman of the 
Council or the President to remove a Judge  except the 
report/opinion of the Supreme Judicial Council. If the report of the 
Council is against the action of removal, there is no power in the 
Chairman to remove a Judge, but if it is for removal of the Judge, 
the Chairman  and the President are bound to remove him.  

The Council is to evaluate  the conduct of a  Judge in the 
light of the Code of Conduct issued by  it for the observance of 
Judges of the Supreme Court and High Court.  The Council can 
regulate its own procedure while hearing a reference as there are 
no rules regulating the procedure of the Council.  

5. WHAT  DOES  THE  CODE  DEMAND
The Code of Conduct of the Judges demands that a Judge

must ensure equilibrium between the litigants, he must be law 
abiding, truthful of tongue, respectful to the litigants and lawyers, 
free from improprieties, refrain from entering or continuing any 
business and hearing any case in which he has connection with one 
party or its lawyer, should refrain from publicity or engaging in 
any public controversy, avoid being involved in any litigation or 
incurring financial obligation to private institutions, avoid extra-
judicial duties or responsibilities, accepting gifts and must be 
courteous in relations with other Judges.  If the Council finds 
breach of any of the Article by the Judge, it is definitely a 
misconduct of a high degree.1  

1 President of Pakistan   v.  Shaukat Ali,  PLD 1971 SC 585 
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The office of Judge demands from him a very high degree 
of integrity, uprightness, impartiality and morality.  His private as 
well as official conduct is expected to be judicious which creates 
absolute and unshakable confidence in the public in the 
administration of dispensation of justice.  The frequent interaction 
of a Judge with the public at large, his attending avoidable social 
activities and accepting administrative assignments, unnecessary 
public speeches, statements, and conduct like politicians and 
political workers is against  the Code of Conduct and apprehend-
able. 
6. WHAT IS MISCONDUCT

Viewing in retrospect of above definitions/interpretations
of word ‘misconduct’ in relation to the Judges, it would mean an 
improper conduct or a conduct contrary to the good behavior of a 
Judge, his failure to adhere to law and rules, his commission or 
omission contrary to the prescribed code of conduct or his 
performance in disregard to law and Constitution. Former Chief 
Justice of Azad Jammu and Kashmir, Mr. Riaz Akhtar Chaudhry, 
was held guilty of misconduct in Reference No. 01 of 2010 filed 
by the President of Azad Jammu and Kashmir, for creating a new 
jurisdiction for himself  in the name of ‘Monitoring Cell’, issuing 
an  injunctory order in his own favour declaring Azad Jammu and 
Kashmir a separate country from Pakistan and attributing wrong 
doings to Holy Prophets.  

ARTICLE  42(F) 
1[Power of Supreme Judicial Council to enforce 
attendance of persons etc.- (1) For the purpose of 
inquiring into any matter, the Supreme Judicial 
Council shall have the same powers as has the 

1 Inserted by (10th Amendment) Act, 1993 
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Supreme Court, to issue directions or orders for 
securing the attendance of any person or the 
discovery or production of any document and any 
such direction or order shall be enforceable as if it 
has been issued by the Supreme Court. 
(2)    The provisions of Article 45 shall apply to the 
Supreme Judicial Council as they apply to the 
Supreme Court and the High Court.] 

COMMENTS 

This Article corresponds to Article 210 of the Constitution 
of Pakistan. The powers of Supreme Judicial Council are 
coextensive with the Supreme Court while enquiring into any 
matter to issue directions or orders for securing attendance of any 
person or discovery or production of any document.  Any order or 
direction issued by the Council shall be enforced in the similar 
manner, as if it is issued by the Supreme Court, but that does not 
mean that it is at par  with Supreme Court. 

The inquiry conducted by the Supreme Judicial Council is 
semi-criminal,1 as it would result in the removal of a Judge if he is 
found guilty of misconduct, which amounts to punishment, and if 
he is not found guilty, he would stand acquitted.  Hence, the 
procedure applicable to the criminal case has to be applied.  In case 
Judge is not found guilty of misconduct, the similar charges cannot 
be levelled against him  again.2 

The Supreme Judicial Council shall have the power to 
punish a person for its contempt,  in the similar manner as the 

1 Robkar-e-Adalat  v.  Raja Khawar Nawaz   PLD 2005 SC AJK 7 = PLJ 2005 
SC AJK 238 
2 Ibid 
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Supreme Court has the power to punish any person for its 
contempt under Article 45 of the Constitution. 

ARTICLE  42(G) 
1[Bar of Jurisdiction.- The proceedings before the 
Supreme Judicial Council, and the removal of a 
Judge under Article 42-E shall not be called in 
question in any Court.] 

COMMENTS 

This Article corresponds to Article  211 of the Constitution 
of Islamic Republic of Pakistan, 1973.  Under this Article complete 
immunity is granted to the proceedings of the Council, its report to 
the President and removal of a Judge by the President on the 
advice of the Council on the basis of recommendations of Council.  
No Court including the Supreme Court and the High Court shall 
have the jurisdiction to call in question any matter protected by 
this section. It is for the constitutional Court to determine whether 
an order passed or proceeding undertaken are proceedings of the 
Council or not. If it is held a proceeding its legality cannot be 
questioned before any Court.  

ARTICLE  43 
High Court.- (1) There shall be a High Court for 
Azad Jammu and Kashmir, hereinafter called the 
High Court, which shall consist of a Chief Justice and 

1 Inserted by (10th Amendment) Act, 1993. 
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such number of other Judges as may be prescribed by 
an Act of the Assembly. 
1[1-A. (a) The functions of the High Court may be 
performed by a Single Bench, a Division Bench or a 
Full Bench: 

Provided that the Chief Justice may recall a 
case pending before a Bench and make it over to 
another Bench or constitute a larger bench for the 
purpose: 
(b)    in case of difference of opinion in a Full Bench, 
the opinion of  the majority shall prevail; 
(c)    in case of difference of opinion in a Division 
Bench, the matter shall be referred to a third Judge 
and the decision of the High Court shall be expressed 
in terms of judgment of the majority.] 
2[(1-B) There shall be a Shariat Appellate Bench of 
the High Court as constituted by an Act of the 
Assembly consisting of Chief Justice of High 
Court, all the Muslim Judges of the High Court 
and an Aalim Judge, to perform such functions and 
exercise such jurisdiction as may be conferred 
upon it by an Act of the Assembly. 
(1-C) The Aalim Judge shall be appointed  by the 
President on the advice of the Prime Minister 

1 Inserted by (10th Amendment) Act, 1993. 
2 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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and after consultation with the Chief Justice of the 
Supreme Court and the Chief Justice of High 
Court, from amongst the persons having such 
qualification and experience and on such terms and 
conditions, as may be, prescribed by an Act of the 
Assembly. 
(1-D) The Shariat Appellate Bench of the High 
Court, existing at the time of enforcement of this 
Amendment Act, 2018 shall be deemed to have 
been constituted under this Article.] 
(2)    The person holding office as Chief Justice or 
other Judge of the High Court immediately before the 
commencement of the Constitution shall be deemed 
to be the Chief Justice or other Judge, as the case 
may be, appointed under the Constitution. 
1[(2-A) A Judge of the High Court shall be appointed 
by the President on the advice of the Council and 
after consultation,- 
(a)   with the Chief Justice of Azad Jammu and 

Kashmir; and 
(b)  except where the appointment is that of Chief 

Justice, with the Chief Justice of the High 
Court.] 

(3) 1[A person shall not be appointed] as a Judge of 
the High Court or Advocate-General unless,- 

1 Inserted by (1st Amendment) Act, 1975. 
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(a)  he has for a period, or for periods 
aggregating, not less than ten years, been an 
Advocate or Pleader of the High Court of Azad 
Jammu and Kashmir or a High Court in 
Pakistan: 

Provided that the term ‘High Court’ 
herein shall include a High Court or an 
equivalent Court that existed at any time before 
the 14th day of August, 1947; or 
(b)    he has for a period of not less than ten 
years held a judicial office out of which not less 
than three years shall have been as District and 
Sessions Judge. 

 (4)   Before he enters upon his office, the Chief 
Justice of the High Court shall make before the 
President, and an other Judge of the High Court shall 
make before the Chief Justice, an oath in the form set 
out in the First Schedule. 
(5)   The Chief Justice or a Judge of the High Court 
shall hold office until he attains the age of sixty-two 
years unless he sooner resigns or is removed from 
office in accordance with law: 

Provided that the President may appoint a 
Retired Judge of any High Court of Pakistan to be the 
Chief Justice or a Judge of the High Court for a 

1 Substituted by ibid. 
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period not exceeding three years and such person 
shall hold office till he attains the age of sixty-five 
years. 
(6)    If at any time any Judge of the High Court is 
absent or is unable to perform his functions due to 
illness or some other cause, the President may 
appoint a person qualified for appointment as a Judge 
of the High Court to be an Additional Judge of the 
High Court for the period for which the Judge is 
absent or unable to perform his functions. 
(7)     A Judge of the High Court shall not,- 
(a)    hold any other office of profit in the service of 

Azad Jammu and Kashmir if his remuneration 
is there by increased; or 

(b)   occupy any other position carrying the right to 
remuneration for the rendering of services, but 
this sub-article shall not be construed as 
preventing a Judge from holding or managing 
private property. 

(8)     A person who has held office as a Judge of the 
High Court shall not hold any office of profit in the 
service of Azad Jammu and Kashmir, not being a 
Judicial or quasi-Judicial office or the office of Chief 
Election Commissioner or of Chairman or member of 
the Public Service Commission, before the expiration 
of two years after he ceased to hold that office. 
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(9)    The remuneration and other terms and 
conditions of service of Judge of High Court shall be 
as provided in the 1[Fifth Schedule]. 
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COMMENTS 

1. BACKGROUND
This Article corresponds to various clauses of Articles 192

to 198 of the Constitution of Pakistan; various Articles of Chapter 
V of the Constitution of India, sections 93 to 101  of the Occupied 
Jammu and Kashmir Constitution and  section 25  of the Azad 
Jammu and Kashmir Government Act, 1970.  

The High Court for Azad Jammu and Kashmir is a 
continuation of the High Court which existed before 1947  in view 
of proviso added to clause (a) of sub-article (3)  of Article 43  of 
the Interim Constitution, 1974, which says “that  the term High 
Court herein  shall include High Court or an equivalent Court that 
existed at any time before the 14th day of August 1947”. A brief 
resume of the High Court  or its equivalent and judiciary at sub-
continent level  which was in existence in the State of Jammu and 
Kashmir, may also be stated here.  

2. MAHARAJA THE SOLE ARBITER
In the despotic rule there was no formal system of

administration of justice, however,  ultimate  executive, judicial 
and legislative powers were vested in Maharaja who was the sole 
arbiter of all the affairs. A strange system of justice was practiced 
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during this period when Maharaja Gulab Singh heard cases in 
original and appeal against Nazrana of Rs. 1  when it was paid 
along with cause.1 On his death Ranbir Singh ascended the  throne 
in 1857,  who gave it a regular shape with defined procedure and 
laws. A  High  Court  with  defined powers was established in the 
State in 1877, 2  called as Adalat-ul-Alia, which was the highest 
Court  of appeal and revision subject to the control of Maharaja. 
The general superintendence and control over the lower Courts 
vested in the High Court.3    

3. ADALAT-UL-ALIA

Two Saddar Adalats were established each at Jammu and
Srinagar and other Courts of subordinate jurisdiction were set up at 
other places with separate jurisdiction.4 There were  25 Courts of 
law in the time of Maharaja Ranjit Singh in Jammu and Kashmir.5 

4. STATE COUNCIL
This position continued during the first four years of Partab

Singh’s rule who ascended throne in 1885, however,  the entire 
judicial machinery was reorganized in 1889,6 when a State Council 
was created consisting of Raja Amar Singh (brother of Partab 
Singh) as President and two officers selected by British Resident 
from the British India. The State Council confined in itself the 
functions of higher legislature and judiciary of the State and 
framed the laws.7  A judicial and revenue member of the Council 
was also appointed.8 Appeal in civil and criminal cases and 
applications for confirmation of death sentence and life 

1 Administration  of Justice in J&K, by  Harriom (Light & Life Publishers, 
Jammu P/2 
2 Ibid P/4 
3 Ibid  P/5 
4 Ibid P/6 
5 Ibid P/7 
6 Ibid P/13 
7 Ibid P/21 
8 Ibid P/19 
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imprisonment were submitted to the Council by the judicial 
member and then through the Secretary State Council, to the 
Maharaja for his orders.1  The revenue member of the Council 
exercised authority over the revenue matters and cases relating to 
the revenue and appeal in the revenue cases were submitted 
through the revenue member,2 and decisions  of the revenue 
member were  treated as the decision of the State Council.   

5. HIGH COURT

The functions of the High Court  were performed by the
Judicial Member. The High Court was the highest Court of appeal 
for civil and criminal cases.3 A separate High Court was set up 
under regulation passed in 1921.  It was moduled after the letters 
and patents of the High Courts in British India and ultimately on 
26th March, 1928,4 a full fledged High Court of Judicature 
consisting of a Chief Justice and two  or more Judges was 
established in the State,5 which superseded the Adalat-ul-Alia, 
which had been functioning since 1877.6 

Salary of the Chief Justice was fixed Rs. 1750/-  per month, 
while the salary of the Judges of the High Court was Rs. 1500/- per 
month each.7 They had no fixed tenure and held the office at the 
pleasure of Maharaja.8 One of the Judges was required to have the 
revenue experience who was selected as Judge, High Court, and 
Revenue Commissioner.9 The revenue appeals and revisions under 
under section 7 of Order 1 of 1928 (corresponding to 1985 B.K.) 
were first heard by the Revenue Commissioner sitting alone and 
appeal against his decision lay to the bench consisting of two other 

1 Ibid P/20 
2 Ibid P/20 
3 Ibid P/24 
4 Ibid P/24 
5 Ibid Pages 24 & 25 
6 Ibid Pages 111-113 
7 Ibid P/113 
8 Ibid P/114 
9 Ibid P/187 
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Judges of the High Court.1  Appeal from any original decree or any 
any other order made by the single Judge of the High Court lay to 
the bench consisting of two other Judges of the High Court under 
section 8 of Order 1 of 1928.2    
6. SUBORDINATE  JUDICIARY  DURING  DOGRA  RULE 

 The powers of appointment of the subordinate judicial 
officers vested in Maharaja Bahadur to be exercised on the 
recommendations of the High Court of Judicature under section 13  
of Order 1 of 1928.3  The usual place of sitting of the High Court 
was at Jammu and Srinagar under section 14 of Order 1 of 1928, 
however, the Chief Justice was authorized under section 15  of  
Order 1   to allow one or more Judges of the High Court to hold 
circuit sitting of the High Court at such other places as he deemed 
proper.4 
7. SUPERVISORY  JUDICIAL  POWERS  OF  MAHARAJA 

 The Maharaja had overriding power to call for record of 
any case or proceedings pending or decided by the High Court of 
Judicature or any Court subordinate to it and pass such orders 
thereon as may be in accordance with  law  and in consonance with 
the dictates of Justice, equity and good conscience under section 
22 of Order 1 referred above.  

8. HIGH  COURT  UNDER  CONSTITUTION  OF  1939 

 Later on the system was formalized under Jammu and 
Kashmir Constitution Act, 1996 B.K.5 It was promulgated on 
September 07, 1939.  The High Court established by Order No. 1 
of 1985 B.K., was given protection under section 48 of the 
Constitution Act, 1996 B.K. The relevant section is as follows: 

1 Ibid P/189 
2 Ibid P/190 
3 Ibid P/192 
4 Ibid P/194 
5 Act No. XIV of 1996 BK 

                                              



The Azad Jammu & Kashmir Interim Constitution, 1974 698 

“48. Constitution and Title of the High Court.- (a)  
The High Court  referred to in this Act is the High Court 
established in the State by Order No. 1 of 1985  and styled 
as the High Court of Judicature, Jammu and Kashmir 
State.”  

The Act  regulated the High Court of Judicature in Part IV 
providing the tenure of office of Judges, their qualification,  oath, 
salaries, powers, place of sitting with special power to the Chief 
Justice to hold circuit sitting at such places as he deemed fit with 
the previous sanction of his Highness. It also regulated all the 
incidental and ancillary matters relating to appeals, revisions,  the 
appointment  of staff and enrolment of Advocates etc.  

9. BOARD  OF  JUDICIAL  ADVISORS
A Board of  Judicial Advisers was constituted as an apex

Court of appeal and advice under section 71, which is as follows: 
“71. His Highness Board of Judicial Advisers.- (1) His 
Highness may appoint a Board of Judicial Advisers to 
advice him for the  disposal of such civil and criminal 
appeals as may, under the law for the time being in force, 
lie to his Highness from the decisions of the High Court, 
and on such other matters as his Highness may choose to 
refer to such Board for advice.”  

The Board of Judicial Advisers was akin to the Privy Council in 
relation to the British India and the procedure applicable to the 
Board of Judicial Advisers was provided under the Act known as 
“Appeals to His Highness Act 1996 B.K.”1 corresponding to 1939 
AD.  

1 Act XVI  of 1996 BK. 
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10. SETTING UP OF JUDICIAL SYSTEM IN AZAD
JAMMU AND  KASHMIR
The first step taken towards the sitting up of regular judicial

system in Azad Jammu and Kashmir  was the passing of 
Resolution No. 226 titled Judicial Secretariat. It was circulated to 
Sessions Judges, Poonch and Mirpur and District Magistrates 
Poonch, Mirpur and Muzaffarabad by the Secretary Law and Order  
under No. 1311-15/147/L/CP-111  dated 24.3.1948.1 It mainly 
provided that Sessions Judges shall try all cases triable by them 
under the Criminal Procedure Code and a sentence passed by the 
Court of Sessions was subject to confirmation by the Government 
in accordance with the provisions of Section 374  of the Code of 
Criminal Procedure.  

11. COURTS  AND  LAWS  CODE, 1948

The Judicial System in Azad Kashmir was, for the first
time regularized under the Courts and Laws Code, 1948 passed 
vide Resolution  No. 82.2 The Code provided for the establishment 
of the High Court and all the lower Courts down to the Courts of 
Sub-Judges and Magistrates.  It was comprehensive enough and 
covered almost all aspects of establishment of Courts and the law 
to be administered by the law Courts.  It also provided for 
appointment of Muftis who were appointed by the High Court with 
the sanction of the Government, however, Mufti-Ala was to be 
appointed by the Azad Kashmir Government for advice on all 
questions of Islamic Sharia.  Qualification for appointment of a 
Judge of the High Court was also prescribed.  Power of 
appointment of officers of the High Court and admission of 
Advocates was vested in the Chief Justice.  The High Court was 
the ultimate Court of appeal from all civil Courts of Azad Kashmir 
besides other testamentary, intestate or matrimonial jurisdiction as 

1 High Court Office File No. H-1/HC-3 titled Courts and Laws Code, 1949, Part 
II, P-24.  See also AJ&K  Laws Vol. I. 
2 High Court Office File No. H-1/HC-3  titled Courts and Laws Code, 1949, 
Part-I, P-25.  See also AJ&K Laws, Vol-I. 
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prescribed by law.  The High Court was vested with overall control 
of the Courts subordinate to it.  The Code provided for limits of 
jurisdiction of civil and criminal Courts, appeals, transfer of cases, 
revision etc. and law of procedure. The High Court was vested 
with the power to confer magisterial powers under various sections 
of the Criminal Procedure Code.  The High Court was also vested 
with power to frame rules on certain matters.  All laws and 
enactments of the Dogra Rule inconsistent with the provisions of 
the Code or with the enactments passed or adapted by the AJ&K 
Government were repealed and all other laws, so far as practicable, 
were allowed to remain in force. 

12. THE HIGH COURT OF AZAD JAMMU AND
KASHMIR
The High Court was established in Azad Jammu and

Kashmir under Resolution  No.372 passed on 18.5.1948, which is 
reproduced as follows:- 

“Resolution No.372: Question of creation of the High 
Court and its establishment is considered by the Council. 
Resolved that the following establishment be created at-
once.  Honourable Finance Minister agrees to it. Funds may 
be arranged at once:- 
1. Judge High Court. 1 
2. Steno. 1 
3. Clerk of the Court. 1 
4. Registrar High Court. 1 
5. Assistant Advocate-General. 1
6. Chaprasi for the High Court.  1
K.B. Sheikh Abdul Majid, retired Sessions Judge to be 
Judge High Court. Pay and conditions of service of the 
Judge High Court  will be determined by the Honourable 
President.  
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Mr. Bashir Ahmed, B.A. (Hons.) LLB Sub Judge is 
appointed as  a Registrar of the High Court and he will also 
officiate  as Assistant Advocate-General for the time being.  
The suggestion  of the Assistant Secretary, Law and Order, 
that the High Court  will remain attached to the Secretariat, 
is sound considering the present abnormal circumstances, 
and is approved.”1  

Another resolution was passed by the Government  on 9.10.1948 
as Resolution No. 594,  which reads as follows: 

“Resolution No. 594.  The Council has taken into 
consideration the facts that one Judge of the High  Court 
does not in any way raise the prestige of the High Court of 
Azad Kashmir, though the Council  do appreciate the fact 
that the present Judge of the High Court has been doing his 
best. In the old Dogra Regime there was a High Court 
consisting of one Chief Justice and two puisne Judges of 
the High Court. On top of this High Court there was a 
Judicial Board, consisting of three members. That system 
cannot be brought into existence by the Government at the 
moment, because there is not much business to be disposed 
of. But instead of one Judge, the Council is of the opinion 
that there would be two Judges of the High Court.  

In the event of difference  between the two on any 
point the opinion of the Chief Justice will prevail. The 
present Judge of the High Court will be the Chief Justice 
because of his seniority in service in Azad Government.”2

The President of Azad Jammu and Kashmir vide order dated 
8.11.1948 under endorsement No. 233-234, passed the following 
order. 

1  High Court Office File No. H-1/HC-2 Titled Cabinet Resolution for the year 
1948, P/66 
2 High Court Office  File No. H-I/HC/2 titled Cabinet Resolution for the year 1948, P/14.  
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“OFFICE OF THE HONOURABLE PRESIDENT 
AZAD JAMMU & KASHMIR 

ORDER 

The Azad Jammu and Kashmir Government, vide 
resolution No. 594 dated 9th October, 1948, have been 
pleased to appoint Mr. Justice Abdul Majeed Khan 
Bahadur, to be the Chief Justice of the High Court of 
Judicature on Rs. 1500/- PM with effect from the date he is 
sworn in. This  amount will be subject to Emergency Cut 
and Income Tax. Any amount surrendered by him to the 
Azad Jammu and Kashmir Fund  will be appreciated by the 
Government.”1  

Sheikh Abdur Rashid was appointed as puisne  Judge of the High 
Court who was  administered oath of his office on 8.11.1948. 
Headquarter  of the High Court was kept at Rawalpindi with code 
name of “LION”  and the Chief Justice resided at G-255, Liaqat 
Road, Rawalpindi.  The High Court was located in a building on 
“College Road”  which is now called as “China Market Road”  on 
the backside of a hotel, which is now called as Akbar Hotel.   

Under Cabinet Order  No. 233/50  dated 11.7.1950,  the 
Headquarter of the High Court was shifted to Muzaffarabad.  The 
text of the order reads as under:- 
“The Azad Jammu and Kashmir Government is pleased to inform:- 

(i) the action of the Minister for law in fixing the Headquarter 
of the Azad Kashmir High Court at “Lion” in the first 
instance is confirmed.  

(ii) The action of the Minister for Law in shifting the 
Headquarter of the Azad Kashmir High Court from “Lion” 
to Muzaffarabad is also confirmed.  

1 High Court Office File No. 10, titled “Personal File of K.B. Sheikh Abdul 
Majeed, Chief Justice High Court” P/1.      
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Sd/- 
Deputy Secretary General 

A.K. Government.” 

The Courts and Laws Code 1948 was revised in 1949 and re-
enacted  as Courts and Laws Code 1949.1 The High Court and the 
Courts subordinate to it continued functioning and exercising 
powers under this law and rules issued from time to time  called as 
the Rules of Business of the Government.  

13. HIGH  COURT  UNDER  RULES  OF  BUSINESS
Under the Rules of Business issued on 28th December

1950 under No. 1/R/B/AKM/50/29-Camp  Rawalpindi, power of 
appointment of Chief Justice and Judges of the High Court of 
Judicature for Azad Kashmir was vested in the Supreme Head, 
which was defined in the Rules of Business as the Supreme Head 
of the Azad Kashmir Movement. The Chief Justice remained 
vested with the power of recruitment, posting and transfer, creation 
of posts, retirement  and disciplinary action with respect to all the 
posts in judicial department. The following provision of rule 5 of 
Schedule-1  of the Rules of Business of 1950  is of extraordinary 
importance, which gave financial autonomy to the Chief Justice to;  

“Sanctioning all financial expenditure with respect to 
Judicial department provided in the budget and exercising 
all financial  powers not vested in the Council or delegated 
to a subordinate authority by any specific order.”  

The pecuniary jurisdiction of the subordinate Courts was also 
regulated by these Rules of Business under Schedule-III.  

The Rules of Business of 1950 were substituted by Rules of 
Business of 1952; however, these also contained the provisions of 
earlier rules giving full power to the Chief Justice in the matter of  

1 High Court Office File No. H-1/H.C.-3 titled Cabinet Resolutions for the year 
1948-1950, p-107. See also AJ&K Laws Vol.  1 & 2. 
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control  on subordinate judiciary, appointments and sanctioning of 
financial expenditure provided in the budget. The rules were again 
revised on 29.11.1958. These rules also contained similar 
provisions with respect to the High Court.   

14. HIGH COURT UNDER THE AJ&K GOVERNMENT
ACT, 1970

Ultimately, the Azad Jammu and Kashmir Government
Act, 1970 came into being, which is first regular Constitution of 
the State. Section 25  thereof regulated the High Court.  The 
provisions relating to High Court  under Act 1970 were almost 
similar as are now under the present Constitution.  

Act of 1970  was amended through Act No. IX of 1971, 
through which sections 25(A)  and 25(B) were added guaranteeing 
fundamental rights and conferring writ jurisdiction in the High 
Court. This is the most significant  constitutional development 
through which Azad Kashmir entered into a new era of 
civilization.  

15. HIGH COURT UNDER INTERIM CONSTITUTION 1974

A far-reaching change in the Constitution of Azad Kashmir
was brought about in 1974 by repeal and re-enactment of Act 1970 
when Azad Jammu and Kashmir Interim Constitution Act, 1974,1 
was enforced. The provisions of the Constitution  as amended from 
time to time which  relate  to the  High  Court  are  Articles 43  to 
44-C, 46 and 47-A.  

The provisions regulating Fundamental Rights and Writ 
Jurisdiction remain the same in Act, 1974 as these were in Act, 
1970. The provisions regulating the powers and jurisdiction of the 
High Court of Azad Jammu and Kashmir are identical to the 
provisions of the Pakistan Constitution. The salary, allowances, 
privileges and pension of the Judges of the Supreme Court and the 

1 Act VIII of 1974 
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High Court of Azad Jammu and Kashmir are also the same as are 
admissible to their counterparts in Pakistan. This remarkable 
amendment in the 4th  and 5th Schedule of the Constitution is made 
through 10th Amendment,1 in the Constitution which was given 
effect from 1st  of July 1990. Sardar Muhammad Abdul Qayyum 
Khan, who was the President, took a keen  interest in having this 
amendment passed. In fact the history of enactment and 
continuation of constitutions, particularly the fundamental rights 
and writ jurisdiction of high court, revolves around him.  

Before this provision, the Azad Jammu and Kashmir 
Council used to fix the pay which was usually kept symbolically 
less than the counterpart Judges of Pakistan. The bureaucratic 
hegemony was broken by this Constitutional provision.  The 
language of Schedules 4 & 5 is identical. For brevity 5th Schedule 
is reproduced as follows:- 

“FIFTH SCHEDULE 
[See Article 43(9)] 

The Chief Justice and the Judges of the High Court of Azad 
Jammu and Kashmir shall be entitled to the same salary, 
allowances, privileges and pension as are admissible to the 
Chief  Justice  and Judges of the High Court in Pakistan.”  

16. COMPOSITION OF HIGH COURT AND MANNER OF
APPOINTMENT OF CHIEF JUSTICE  AND  JUDGES

The President  on the advice of the Council is bound to
appoint Chief Justice, Judges and Additional Judges in the High 
Court and the advice tendered in accordance with law by Council 
is binding upon the President.2 There is no set rule of initiating the  
process of appointment of Judges under the Constitution or Rules 

1 Act XX of 1993 
2 Justice (R) Muhammad Siddique Farooqi  v.   AJ&K Council Writ Petition 
No.24 of 2001 decided by Full Court on 28.2.2001,  Ghulam Mustafa Mughal 
v. Azad Government  1993 SCR  131
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of  Business of the Council.  The Council Secretariat sometimes 
initiate  this process itself, and  at time, it is initiated by the 
President Secretariat. In the absence of rules, the Chief Justice 
should initiate the matter as he alone knows the need of his 
institution and is responsible for updating the institution of 
judiciary. 

The Constitution revolves around the words, the President, 
the Council and the Chief Justice only for making appointment of 
Chief Justice or Judges in the Supreme Court and High Court, but 
that does not mean that it can be over and above the Government. 
The President is an expression symbolising the functions of the 
Government. The President cannot perform any function without 
the advice of the Government, in case the matter relates to 
Government, and without the advice of the Council where the 
matter relates to the Council. The appointment of Judges relates to 
both, hence the proposal is to emanate from the Chief Justices to 
the Government through the Chief Secretary which is to be sent to 
the Council for its advice through the President on the advice of 
the Prime Minister, and after the advice is received, the President 
is to give formal approval for the issuance of notification, which 
may be issued either by the Government or the Council, as the 
Rules of Business regulate.  The President cannot, of its own, deal 
the matter, as the Government or the Council are answerable for 
illegal appointment, not the President.  Hence, the primacy is 
attached to the opinion of Chief Justices, the Government and 
finally the Council. Same principle applies to the appointment of 
Judges in the superior Courts, as far as the proposal and advise are 
concerned except that consultation with the Chief Justice High 
Court is not required for appointment of Judge in the Supreme 
Court.  
17. CHIEF JUSTICE

Chief Justice is the executive head of the High Court and
the judiciary subordinate to the High Court. He is the consultee  for 
appointment of the Judges of the High Court and appointing and 
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removal authority of all the judicial and  other officers in the 
hierarchy  of judiciary.  However, as a Judge, his judicial powers 
are same as of other Judges of the High Court, except that he has 
the privilege of constituting  the bench or benches for hearing of 
the cases.1 A Judge of the High Court  has the jurisdiction to 
exercise all the judicial powers which are exercisable  by the  High 
Court. All the powers of the High Court come to vest  and enjoined 
upon every member of the High Court Bench.2 However, the   
functions of the Court and the Judges are regulated by the 
Constitution and Rules of Procedure of the High Court which are 
enforced in 1984. A Judge can hear only that case which is made 
over to him by the Chief Justice. Chief Justice nominates the 
Judges of the High Court to hold circuit sittings. He is also a 
member of the Supreme Judicial Council, unless  the Council is 
inquiring the case against the Chief Justice himself. He is the leave 
granting authority of the Judges of the High Court. The Chief 
Justice of the High Court at the moment, is also the ex-officio 
Chief Justice of the Shariat Court and exercises the same powers 
relating to the  administration  of Shariat Court and the Courts 
subordinate to the Shariat Court, as the Chief Justice of the High 
Court has. It is the appointment of the Chief Justice that constitutes 
a High Court, but the failure to fill-up  a vacancy would not affect 
the jurisdiction of the High Court. However, appointment of the 
Chief Justice is sine-qua-non  for the  valid constitution of the High 
Court in view of sub-article (1) of Article 43.3  

18. APPOINTMENT  OF  CHIEF  JUSTICE  AND  JUDGES

The Chief Justice of the High Court is appointed by the
President on the advice of the Council, which  must be based on 
the consultation with the Chief Justice of Azad Jammu and 
Kashmir.  A retired Judge of any High Court of Pakistan can also 

1 Article 43(1)(a) of the Constitution. 
2 State  v.  Muhammad Nazir PLD 1991 Lah. 433, The State   v.  Navid Asif 
PLD 1991 Lah. 268 
3 Sardar Khan  v.  Sh. Attaullah  1989 CLC 1845 
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be appointed as the Chief Justice or a Judge of the High Court for a 
period not exceeding three years and such person can hold office 
till he  attains the age of  65 years.1 Although no such appointment 
has so far been made under the Constitution in Azad Jammu and 
Kashmir, but if at any time it is so deemed inevitable, that will 
have to  be in accordance with the Constitution i.e. after 
consultation with the Chief Justice of the Supreme Court, if the 
appointment is of the Chief Justice of the High Court and in 
consultation with  both  the Chief Justices, in case it is of a Judge 
of the High Court, and on the advice of the Council.  The 
appointment of  other Judges is  also made by the President on the 
advice of the Council. The advice for appointment of Judges must 
be based  on the consultation of the Chief Justices.2 The  
consultation in any case  must  precede the advice and in fact must 
be based on that, which means that  a person who does not find 
place in the panel  of the names proposed by the Chief Justice for 
appointment of  a Judge, cannot be said to be a valid advice.  The 
appointment is no doubt the function of the executive, but it is well 
settled that the executive  has no occasion of knowing  of law and 
other trails  of the person proposed to be appointed as  a  Judge. 
The personality of a Judge of the High Court is the outcome of 
evaluation  made  by the Chief Justices on the basis of firsthand 
knowledge which they gain by dealing with a Judicial Officer or an 
Advocate.  This is  modus operandi  which has been evolved for 
making choice of a Judge.3  

19. OATH  OF  OFFICE
The Chief Justice or Judge of the High Court enters upon

the office  only when he takes oath before the President   or the 
Chief Justice, as the case may be, in the form set out in the 4th 
schedule.4 However under sub-article (2)  of Article 56(b) of the 

1 See proviso to sub-article (5) of Article 43 of the Constitution. 
2 Al-Jehad Trust  v.  Federation of Pakistan  PLD 1996 SC 324) 
3 Ghulam  Mustafa Mughal    v.    Azad Government  1993 SCR  131) 
4 See sub-article (4) of Article 43 and sub-article (3) of Article 56(b) of the 
Interim Constitution. 
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Constitution, the President or the Chief Justice, as the case may be, 
can nominate any other person before whom oath can be validly 
taken.  

The advice of the Prime Minister visualised by sub-article 
(7)(1) of the Constitution is not applicable in appointment of 
Judges of the High Court and Supreme Court, as  the advice of the 
Council under  sub-article (2) of Article 43  is “an express 
provision contrary to sub-article 7(1).”  

20. WHAT  DOES  CONSULTATION  MEAN?
The consultation made with the Chief Justice for

appointment of the  Chief Justice and Judges of the High Court has 
to be meaningful.1  In view of specific provision in the 
Constitution, the general provision contained in sub-article 7(1) of 
the Constitution does not apply. 2 Appointment of the  Judges in the 
High Court made in consultation with the same person first as 
Chief Justice of High Court and then as Chief Justice of Supreme 
Court is no  meaningful consultation, hence their appointments are 
without lawful authority.3 

21. QUALIFICATION  FOR  APPOINTMENT  OF JUDGE

Constitution visualises  a specific prohibition  against
appointment of a person as a Judge of the High Court or Advocate-
General that unless he fulfils the qualifications laid down under 
sub-article (3)  of Article 43 in view of the words “a person shall 
not be appointed …….”.  Only two categories of persons are 
eligible to be appointed as a Judge of the High Court, i.e. an 
Advocate or a Judicial Officer, provided they “fulfil the 
qualifications laid down under the Constitution.”   

1 Al-Jehad Trust  v.  Federation of Pakistan  PLD 1996 SC 324,  Sharf Fardi  v. 
Federation of Pakistan  PLD 1989 Kar. 404 
2 M.D. Tahir   v.  Federal  Government   1989 CLC 1369 
3Muhammad Younis Tahir and others  v. Shoukat Aziz Advocate and others ,
PLJ 2012 SC (AJK) 226. See also PLD 2010 H.C. (AJ&K) 23 
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An Advocate who has for a period aggregating not less than 
10 years being an Advocate of the High Court of Azad Jammu and 
Kashmir  or any  High Court in Pakistan is qualified to be 
appointed as a Judge. The aggregate period  indicates that it is not 
necessary that a person should be continuously in practice as 
Advocate or Pleader for 10 years, but when computing the total 
period of his practice, it must not be less than 10 years.  The 
Constitution of Pakistan while computing the aggregate period of 
an Advocate includes in it the period during which the Advocate 
has held a judicial office.1 While the Constitution of India while 
computing the period of advocacy includes in it “a Judicial Office 
held by the Advocate as well as the office of  member  of the 
Tribunal or any post under the Union or a  State, requiring a 
special knowledge  of law  after he becomes an Advocate.”2   

Whatever the case may be, the actual practice at Bar is 
required not a symbolic enrolment as an Advocate without 
practising law.  When a person  ceases  to be in the profession, he 
cannot claim to be an Advocate merely because his name had 
remained on the roll  of the Bar Council.3 If an Advocate has been 
member of a political party, he is not disqualified to be a Judge of 
the High Court, if he is otherwise qualified.4 Similarly a women 
who fulfils the above qualification is equally qualified.5       

As far the qualification of Judicial Officer for appointment 
as a Judge of the High Court is concerned,  he must have served as 
such for 10 years,  three years of such service must be  as a District 
and Sessions Judge. The provisions under our Constitution do not 
include the service rendered in any other capacity than  a  Judicial 
Officer. However, if  a Judicial  Officer is appointed against any 
other post in the service of the Government, he does not cease to 
be Judicial Officer. But he must  have  held  the office of District 

1 Explanation to Article 193 of the Constitution of Pakistan 1973 
2 Article 217(2)(a)(a) of Indian Constitution. 
3 Muhammad Siddique Advocate  v.  Ferhat Ali Khan  PLD 1994 Lah. 183 
4 Habib-ul-Wahab Khari   v.  Federation of Pakistan  PLD 1995 Lah. 27 
5 Ibid 
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and  Sessions Judge for a period of three years before he is 
considered for appointment as a Judge of the High Court. An 
executive officer  having Magisterial  experience would not be 
qualified to be a Judge of the High Court as he does not fall in the 
definition   of Judicial Officer.1  

22. NUMBER OF JUDGES
Number of Judges is regulated by Courts and Laws Code

1948 as amended by Act No.  XXIII of 1992, provided a Chief 
Justice and three or more other Judges.2  The High Court  at the 
moment consists of a Chief Justice and four Judges. Though 
minimum number of Judges is provided, but there is no upper 
limit. The practice has been that as and when number of cases is 
increased, number of Judges is simultaneously increased.  

23. ADDITIONAL  JUDGE
An Additional Judge  under our Constitution can only be

appointed if a Judge is absent or  unable to perform his functions 
due to illness, or some other cause, not by increasing the number of 
Judges in the High Court as visualised by its corresponding 
provisions of Pakistan Constitution.3 Additional Judge under our 
Constitution can be  appointed for the period contemplated by 
Article 43(6) of the Constitution and in accordance with the 
procedure a permanent Judge of the High Court is appointed i.e. on 
the advice of the Council and after consultation with the Chief 
Justices, for the reason that an Additional Judge has to sit in the 
High Court in place of a Judge, like its substitute.4 But if the 
vacancy so occurring is not filled in by appointment of Additional 
Judge and the number of Judges falls short of  minimum number 
prescribed under law, the constitution of High Court would not be 

1 Statesman Pvt. Ltd.  v.  H.R. Deb  and others  AIR 1968 SC 1495 
2 Judicial System in Azad Jammu and Kashmir by Amirullah Khan Mughal 
P/232 
3 Article 197 of the Constitution of Pakistan 1973. 
4 Ghulam Mustafa Mughal   v.  Azad Government   1993 SCR  131 = 1992 
MLD  2083 
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adversely affected and the remaining Judges, or Judge, as the case 
may be, would be competent to perform their functions under law.1 
Any temporary vacancy in any office of the Judge would not affect 
the jurisdiction of the High Court.  There is a distinction between 
the  vacancy in an office  and its abolition. Existence of vacancy 
implies that the office exists.2  
24. AGE OF JUDGE

No minimum age limit is provided for appointment as  a
Judge of the High Court under the Constitution, however, 
constitutional convention of 40 year’s  minimum age is 
universally accepted and strictly adhered. Retiring age is fixed as 
62 years, unless a Judge himself resigns before that age or is 
removed in accordance with the Constitution.  

25. A  JUDGE NOT TO HOLD  OFFICE OF PROFIT
Under clauses (a) and (b)  of sub-article (7)  of Article 43,

a Judge of the High Court is disqualified   from holding any office 
in the service of Azad Jammu and Kashmir, if such office carries 
higher emoluments than the salary of the Judge. He cannot occupy 
any other position during his tenure, if it carries the right to 
remuneration for the running of the services.3 Similarly a Judge of 
the High Court shall be disqualified for a period of two years,  after 
he ceases to be a Judge, from holding any office of profit in the 
service of Azad Jammu and Kashmir except a Judicial or quasi 
judicial office  or office  of the Chief Election Commissioner or of 
the Chairman or Member of the Public Service Commission. 
Similar disqualification is not provided for a Judge of the Supreme 
Court.  

The corresponding Article 207 of the Constitution of 
Pakistan imposes  another disqualification on a retired Judge that 
he shall not plead or act in any Court or before any authority which 
had remained within his jurisdiction i.e.  Judge of the Supreme 

1 Sardar Khan   v.  Attaullah  1989 CLC 1845 
2 Ch. Ali Bahadur   v.  Ch. Ghulam Nabi   1989 MLD 4747 
3 Al-Jehad Trust  v.  Federation of Pakistan PLD 1996 SC 324 
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Court, cannot practise anywhere in the country and a Judge of the 
High Court cannot practise anywhere in the province from which 
High Court he has retired. This  disqualification is not provided by 
our Constitution. However, a restraint by retired Judge himself is 
desirable.  

The disqualification applies from holding an office of profit 
in the service of Azad Kashmir which includes the Council, but it 
does not include the service in Pakistan or in any office of Pakistan 
in Azad Kashmir, or any other office in the service of any other 
country or company or corporation not owned or controlled by the 
Government or Azad Jammu and Kashmir Council and not falling 
within the definition of service of Azad Jammu and Kashmir. An 
elective office does not fall within the definition of service of Azad 
Jammu and Kashmir.1 
26. SHARIAT APPELLATE BENCH

Through 13th amendment of the Constitution, the Shariat
Appellate Bench is constituted in the High Court through Sub-
Articles (1-B), (1-C), (1-D). The Shariat Court already existing 
under law, is now regulated by the provisions of the Constitution. 
The Chief Justice of the High Court is the Chief Justice of the 
Shariat Appellate Bench and all other Muslim Judges of the High 
Court are its Judges, besides an Alim Judge. The jurisdiction of 
Shariat Appellate Bench is already provided by the Shariat Court 
Act and other laws enforce in Azad Jammu & Kashmir. The 
Shariat Court is in fact the Court of original jurisdiction in Shariat 
matters. The name of the Court ought to have been “Shariat Bench 
of the High Court”.  

Be that as it may, the arbitrary appointment of Judges in the 
Shariat Court under political pressure is arrested. Its functions are 
entrusted to the Judges of the High Court. It is a step towards the 
Islamization of the State structure as ordained by Articles 3, 31 and 
the principles of policy of the State. 

1 Article 2 of the Interim Constitution. 



The Azad Jammu & Kashmir Interim Constitution, 1974 
 

714 

ARTICLE 43-A 
1[Acting Chief Justice.- At any time when:- 

(a)   the office of Chief Justice of High Court is 
vacant; or  

(b)   the Chief Justice of High Court is absent 
or is unable to perform the functions of 
his office due to any other cause; 

the President shall appoint the senior most of the 
other Judges of the High Court to act as Chief 
Justice.] 

COMMENTS  

 This Article visualises a stopgap arrangement when  the 
office of the Chief Justice is  vacant for any reason or when he is 
absent on leave or is unable to perform the functions of his office 
due to any cause. The senior most of the other Judges of the High 
Court is appointed as Acting Chief Justice by the President when 
the office of Chief Justice is temporarily vacant. As the person to 
be appointed as the Acting Chief Justice is designated i.e. senior 
most of the other Judges, hence  it does not require the advice of 
the Council.  
 The Acting Chief Justice is Chief Justice for all practical 
purposes, except to make recommendation for appointment of 
Judges in High Court given the consistent judicial precedents, but 
rest of his functions are the same as Chief Justice, with same 

1 Inserted by the (Tenth Amendment) Act, 1993. 
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powers, pay and  privileges, hence entitled to same pension and 
other retirement benefits as Chief Justice.1   

ARTICLE  44 
Jurisdiction of High Court.- (1) The High Court 
shall have such jurisdiction as is conferred on it by 
the Constitution or by any other law. 
(2)  Subject to the Constitution, the High Court 
2[may] if it is satisfied that no other adequate remedy 
is provided by law,-  

(a) on the application of any aggrieved party, make 
an order,- 

(i)     directing a person performing functions 
in connection with the affairs of Azad Jammu 
and Kashmir or local authority to refrain from 
doing that which he is not permitted by law to 
do, or to do that which he is required by law to 
do; or  
(ii)   declaring that any act done or 
proceedings taken 3[…]  by a person 
performing functions in connection with the 

1 Syed Manzoor Hussain Glani and another  v. Azad Govt. and others PLJ 2012 
AJ&K 113 
2 Substituted by (1st Amendment) Act, 1975. 
3 Omitted by ibid. 
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affairs of the State or a local authority has been 
done or taken without lawful authority, and is 
of no legal effect; or 

(b) on the application of any person, make an 
order,- 

i) directing that a person in custody in Azad
Jammu and Kashmir be brought before the 
High Court so that the Court may satisfy itself 
that he is not being held in custody without 
lawful authority or in an unlawful manner; or 

(ii)     requiring a person 1[….]  holding or 
purporting to hold a public office 2[in 
connection with the affairs of Azad Jammu and 
Kashmir] to show under what authority of law 
he claims to hold that office; or 

(c)     on the application of any aggrieved person, 
make an order giving such directions to the 
person or authority, including the Council and 
the Government, exercising any power or 
performing any function in, or in relation to, 
Azad Jammu and Kashmir as may be 
appropriate for the enforcement of any of the 

1 Omitted by ibid. 
2 Inserted by ibid. 
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fundamental rights conferred by the 
Constitution. 

(3)    An order shall not be made under sub-article (2) 
of this Article on application made by or in relation 
to a person in the Defence Service in respect of his 
terms and conditions of service, in respect of any 
matter arising out of his service or in respect of any 
action taken in relation to him as a member of the 
Defence Services. 
(4)    Where.- 
(a)     application is made to the High Court for an 

order under clause (a) or clause (c) of sub-
article (2); and 

(b)   the Court has reason to believe that the making 
of an interim order would have the effect of 
prejudicing or interfering with the carrying out 
of a public work or otherwise being harmful to 
the public interest; 

the Court shall not make an interim order unless the 
Advocate General has been given notice of the 
application and the Court, after the Advocate-General 
or any officer authorized by him in this behalf has 
been given an opportunity of being heard, is satisfied 
that the making of the interim order would not have 
the effect referred to in clause (b) of this sub-article.  
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(5)  In this Article, unless the context otherwise 
requires, ‘Person’ includes any body politic or 
corporate, any authority of or under control of the 
Council or the Government and any Court or 
Tribunal other than the Supreme Court of Azad 
Jammu and Kashmir, the High Court or a Court or 
Tribunal established under a law relating to the 
Defence Services. 

Synopsis 

1. Origin  of  powers
2. When  was  jurisdiction  conferred
3. Nature  of  remedy
4. Nature  of  Writs
5. What  does  Writ  mean?
6. Prohibition
7. Commonality between the Prohibition and

Certiorari
8. Mandamus
9. Certiorari
10. Habeas corpus
11. Origin  of  Writ  of  Habeas  Corpus
12. Whether  compensation  can  be   granted
13. Quo  Warranto
14. Object
15. Grounds  for  challenge
16. Judicial control on Executive Authority
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17. What  relief  can  be  granted.
18. Whether writ lies against Judges of superior

Courts
19. Difference between AJ&K and Pakistan

Constitutions
20. Jurisdiction akin to Article 226 of the Indian

Constitution
21. Limits  of  jurisdiction
22. Suo  motu  jurisdiction
23. Limits  on  jurisdiction
24. Subject to the Constitution
25. Adequate  remedy/alternate  remedy
26. Whether alternate remedy a bar of

jurisdiction
27. When  alternate  remedy  not  adequate
28. Appreciation of evidence  & wrong and void

judgment
29. Wrong  and  incorrect  judgment
30. Aggrieved  person
31. Question  for  Court’s  consideration
32. Locus  Standi
33. Public interest  litigation and aggrieved

person
34. Construction  of  aggrieved  person
35. General  principles
36. Person
37. Express  exclusion from the word ‘person’
38. Limitations evolved by the Courts
39. Conduct  of  the  petitioner
40. Laches
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41. What  constitutes  laches
42. Continuing  wrong  and  laches
43. Mala fide
44. Contractual  obligations
45. Acquiescence  or  consent
46. Other grounds
47. High  Court  Procedure  Rules, 1984
48. Whether Code of Civil Procedure applicable
49. Exclusion of jurisdiction under sub-article (3)
50. Interim  relief  orders  (sub-article 4)

COMMENTS 

This Article corresponds to Article 199 of the Constitution 
of Pakistan and Articles 32 and 226 of the Constitution  of India. It 
is reproduction  of section 25-A of the Azad Jammu and Kashmir 
Government Act, 1970. The powers vested in the Court through 
this section are prospective in nature, not retrospective, hence 
cannot undo that, which has duly been done before the 
commencement of this jurisdiction, unless  the wrong is 
continuing.1  

1. ORIGIN  OF  POWERS

The powers visualized by this Article have, in fact,
originated in England in the King’s prerogative powers of 
superintendence over the due observance of law by his officials 
and Tribunals. According to Prof. Holdsworth,2 these writs have 
their origin in the exercise of King’s sovereign powers  and were 
issued by the Court of King’s Bench. Stating the nature of writs, 
the author  writes that in a writ of Habeas Corpus,  the King may 

1 Collector of Monghyr   v.  Keshav  Prasad Goenka  AIR 1962  SC  1694 
2 Prof. Holdsworth (History of English Law, Volume-I page 212 
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know whether his subjects were lawfully imprisoned or not; in 
Certiorari, he may know whether any proceedings commenced 
against them  are conferrable to the law; in the Mandamus to 
ensure that his officials did such acts as they were bound to do 
under the law; and in prohibition, to oblige the inferior  Tribunals 
in its realm to function within the limits of their respective 
jurisdiction.  

2. WHEN  WAS  JURISDICITON  CONFERRED

The extra ordinary jurisdiction of the High Court provided
by this Article was for the first time conferred upon the High Court 
in 1971 through Azad Jammu and Kashmir Government 
(Amendment Act).1  

3. NATURE  OF  REMEDY

This Article is widest in its scope which comprises in it the
enforcement of fundamental rights by way of writs. Section 55 of 
the Jammu and Kashmir Constitution Act, 1996 B.K. (1939 A.D.), 
also authorized  the High Court to issue, “all writs, summons, 
precepts, rules, orders and other mandatory process …..” but its 
scope was very limited. This section provides extra ordinary 
remedies where ordinary legal remedies are considered not 
adequate. The jurisdiction under this section is described as 
constitutional jurisdiction so as to distinguish it from other forms 
of proceedings in different Courts. This Article is, in fact,  a 
guarantee for the rest of the Constitution, legal system and the 
rights of the State Subjects. It is nucleus  of the Constitution  and 
legal system  and is heart and soul of the Constitution without 
which the provisions of fundamental rights are worth nothing. The 
constitutional  jurisdiction is intended to foster justice and strike 
down  the orders which are found in excess of authority, without  
authority  or in contravention of express provisions of law.2 This 

1Act No. IX of 1971  
2 Ghulam Rasool   v.   Settlement Commissioner  1991 CLC 2079 
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section empowers  the High Court to issue writs, directions or 
orders  which are in the nature of Habeas Corpus, Mandamus, 
Prohibition, Quo Warranto and Certiorari,  for the enforcement of 
fundamental rights guaranteed by the Constitution and legal rights 
arising out of any statute.  

4. NATURE  OF  WRITS

Unlike our Constitution and the Constitution of Pakistan,
the Indian Constitution instead of giving the details, simply 
provides under Article 226 that “every High  Court shall have the 
power within its territory to issue directions, orders or writs, 
including the writs in the nature of Habeas Corpus, Mandamus, 
Prohibition, Quo Warranto and Certiorari or any of them for the 
enforcement of fundamental rights and for any other purpose.” 
This Article gives the High Court the jurisdiction to issue writs 
without using their technical names as are used in the Indian 
Constitution. If we summarise this section, it would mean the same 
that sub-article 2(a)(i)(ii) and (c) visualize the writs of Prohibition, 
Mandamus and Certiorari, while sub-article 2(b)(i)(ii) visualize the 
writs of Habeas Corpus and Quo Warranto. Writs of Habeas 
Corpus and  Quo Warranto could be invoked by any person, but 
other writs could be brought for only by an aggrieved person. 
Aggrieved person in a writ of Prohibition was one,  whose rights 
were threatened;  in writ of  Mandamus whose rights were being 
denied; and in writ of Certiorari whose rights had been affected by 
a decision.1 The writ can be issued against the statutory 
functionaries discharging functions  in connection with the affairs 
of Azad Jammu and Kashmir or Local Authority, not against 
private persons.  

5. WHAT  DOES  WRIT  MEANS?

Writ is a direction or order of the High Court against an
authority performing functions in connection with the affairs of 

1 Raja Iqbal Rashid Minhas   v.   AJ&K  Council PLD 2002 SC AJK 1 
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Azad Jammu and Kashmir to do an act in accordance with law or 
refrain from doing something which was not allowed by law or 
declare an action  as without lawful authority. Nature of direction 
could vary from case to case. High Court is competent to issue writ 
in any form it deems proper given the circumstances of a case. 
Granting of relief is the power of the Court and it can grant any 
relief which flows from pleadings.  The Court is to enforce the law 
of the land and pass such orders as would give effect  to the 
provisions of law and thereby ensure the rule of law. The only 
prohibition is that the Court should not perpetuate injustice. 
Superior Courts are the Courts of justice and have to do justice for 
the Nation  and the State.1 

[TYPES  OF  WRIT] 

6. PROHIBITION

Sub-article 2(a)(i) of Article 44 contains the provision of
Writ of Prohibition. As its name signifies, a writ of Prohibition is 
issued by the High Court commanding a person performing 
functions in connection with the affairs of Azad Jammu and 
Kashmir or Local Authority, which is not specifically excluded 
from the  definition of person under  sub-article (5) of  this Article, 
to refrain from doing something which the law does not permit  it 
to do.2 It  prevents the public body or a Tribunal possessing 
judicial or quasi judicial powers from assuming or threatening to 
assume the jurisdiction, which it does not possess. Through this 
writ, the inferior body or Tribunal is restrained from continuing to 
act in relation to a matter which is  beyond  its authority, 
jurisdiction or contrary to the law of the land, statutory or 
otherwise.3 The object of the writ is to confine the Courts or 

1 Israr Hussain Mughal  v.  Azad Jammu and Kashmir Govt. 1997 PLC CS  494 
2 Iftikharul Haq v. West Pakistan Water & Power Dev. Authority Lahore PLD 
1974 Lah. 82 
3 East India Commercial Co. Ltd. Calcutta v. Collector of Customs Calcutta  
AIR 1962 SC  1893 
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Tribunals  of inferior or limited jurisdiction  within their bounds. 
It is not always the manner in which the jurisdiction is exercised, 
but want of jurisdiction which often renders the matter quorum non 
judice and  writ of prohibition will lie.1  

Like other writs, the writ of prohibition is also  a 
discretionary relief and is subject to the same conditions as it 
applies to the writs of other nature i.e.  applicant’s conduct, laches,  
acquiescence,  etc.2 It can be issued on the application of an 
aggrieved person only but cannot be issued just to stop an authority 
on the ground of mere irregularity of procedure.3  It cannot be 
issued against a legislative body, trade union or a private 
individual or association and organization or political party.4    

7. COMMONALITY BETWEEN THE PROHIBITION
AND CERTIORARI

Writs of Prohibition and Certiorari have much common to
each other as the object of  both is restraining or correcting the 
exercise of jurisdiction by the inferior authorities. These are 
complimentary to each other. The writ of Prohibition is preventive, 
while the writ of Certiorari is remedial.5  However, the glaring 
distinction  between the two is that these are issued at two different 
stages.  The writ of Prohibition is sought for an  order restraining 
the inferior authority from continuing the proceedings over which 
it has no jurisdiction,  while writ of Certiorari can be issued when 
the inferior Tribunal, Authority or statutory body passes an order 
without jurisdiction or against the law, the High Court can order 
the quashment of the decision.6 Similarly, when an order is made 
without jurisdiction, either in respect of the parties to the cause or 

1 S. Govinda Menon  v.  Union of India   AIR 1967 SC  1274 
2 Abdul Khaliq  v.  Sultan Butt   PLD 1973 Lah. 313 
3 Rehman Shagoo  v.  State of Jammu and Kashmir   AIR 1958 J&K 29 
4 Chotey Lal  v.  State of U.P. AIR 1951 Allahabad 228,  Ghulam  Muhammad 
Mata  v.  State of Jammu and Kashmir  AIR 1960 J&K 12 
5 Shantaram  D. Salvi  v.  M.M. Chudasama  AIR 1954 Bombay  361 
6 Sewpujanrai  Indrasanaria Ltd.   v.   Collector of Customs  AIR 1958 SC  845 
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the subject matter or because of defective constitution of the 
authority seized with the matter, the writ of Certiorari will issue.1   
8. MANDAMUS

Clause a(i) of sub-article (2) of this Article also invests the
Court with the power to issue writ in the nature of mandamus 
commanding an inferior authority “to do that which he is required 
by law to do.”   Mandamus literally means a command which was 
issued by the King's Bench, directing performance of a public legal 
duty.  This command is also subject to other implicit and evolved 
prohibitions i.e. absence of adequate and alternate remedy, the 
applicant must be an aggrieved person etc.  Existence of subsisting 
legal right  of an aggrieved person and performance of any 
corresponding legal duty by a State or any  public functionary is 
sin qua non  for  the issuance of writ of Mandamus.2  

It is akin to and complimentary with the provisions of 
Articles 54, 55 and 57  of the Specific Relief Act, 1877 and Order 
39 of the Code of Civil Procedure. It is converse of writ of 
Prohibition as the former commands a public official to do,  while 
the latter  prohibits him from doing something. Before issuance of 
writ, it has to be satisfied that the person against whom it is issued 
acts in the official capacity in the nature of public duty  towards 
the applicant.3 It must be shown that  duty is imposed upon the 
public servant by a  statute to do what he is refusing  or omitting to 
do and, that the applicant must be a person  who has a legal right to 
demand that the act be done.4 Thus a mandamus will not issue 

1 Tariq Transport Company Lahore  v.  Sargodha-Bhera Bus Service  PLD 1958 
SC  437 
2 Raghunath  Behera   v.  Revenue Divisional Commissioner AIR 1983 Orissa 
281,   Kallara   v.  Union of India  AIR 1986 Kerala 122 
3 Commissioner of Income Tax  Bombay v. Bombay Trust Corporation Ltd. AIR 
1936 Privy Council 269 
4 District Magistrate Lahore v.  Syed Raza  Kazim  PLD 1961 SC 178, Pakistan 
through Secretary Ministry of Railways and Communications Karachi   v. 
Muhammad A.  Hayat  PLD 1962 SC 28,  Dr. Rai Shivendra Bahadur v. 
Governing Body of the Nalanda College Bihar  AIR 1962 SC 1210 
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where no duty of public nature is involved and right claimed is 
merely a private right between the private parties to the shares of a 
company or private contract.1   

The object of mandamus is to compel the performance of 
public duties prescribed by the statute and to prevent exercising 
public functionaries from overstepping and transgressing from the 
jurisdiction. Writ of mandamus  can be issued by the High Court to 
compel the holder of a public office to act in discharge of legal 
duty. It cannot be issued by the  Service Tribunal as it has no 
power to issue the directions.2 Writ of mandamus can only be 
issued when there was a legal right vested in aggrieved person  and 
person against whom writ  was sought was under legal obligation 
to perform or refrain from performing some acts. The power can be 
exercised by the High Court within the fore-corners  of Article 44 
of the Constitution.3  

9. CERTIORARI
Clause (a)(ii) of sub-article (2)  of Article 44 embodies  the

principles of writ of Certiorari, empowering the High Court on the 
application of an aggrieved party, when there is no other adequate 
remedy available to him, declaring  that any act or proceeding 
taken by a person performing functions in connection with the 
affairs of Azad Jammu and Kashmir  or local authority  had been 
done or taken without lawful authority and is of no legal effect. 
This jurisdiction of the High Court appears akin to section 115  of 
the Code of Civil Procedure and  section 439  of the Code of 
Criminal Procedure, in civil and criminal matters, respectively. 
However, distinction between the two is that jurisdiction under this 
section cannot be taken away except by amendment in the 
Constitution, while the jurisdiction under the Code of Civil 

1 Gujrat Punjab Bus  Ltd.   v.  Mian Muhammad Ashraf  PLD 1960 Lah. 609, 
M. Muzaffar-ud-Din Industries   v.  Chief Settlement and Rehabilitation 
Commissioner  1968 SCMR  1136 
2 Azad Jammu and Kashmir Government   v.  Syed Shakir Shah 2001 SCR  352 
3 Ghulam Mustafa   v.  Azad Government  1996 MLD 355 
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Procedure or the Code of Criminal Procedure  is variable by 
ordinary legislative process.1 Extra ordinary writ jurisdiction could 
not be taken away through any subordinate legislation except the 
provisions mentioned in the Azad Jammu and Kashmir Interim 
Constitution.2  

This is also subject to the condition that person seeking the 
indulgence of the Court must be an aggrieved person with no 
alternate remedy.  This jurisdiction is based on the principle that 
the abuse or excess of the powers by the inferior authority is liable 
to be corrected by the High Court as was corrected by the King’s 
Bench.   

The object of the writ is to keep the exercise of powers by 
the inferior authorities within the limits of the jurisdiction vested in 
them by law and to restrain them from travelling beyond their 
assigned authority.3 It is  in the nature of a supervision by the 
superior Courts who issue the writ when  the tribunal, quasi 
judicial tribunal, administrative bodies or other authorities or 
persons obliged to exercise such functions, have acted without  or 
in excess of jurisdiction, whether because of the nature of subject 
matter, the cause of action or legality of the constitution of the 
authority ceased with the matter.  

However, in granting a writ  of certiorari the superior Court  
does not exercise  the powers of an appellate authority so as to 
rehear a case but, to correct the error of law or irregularity or 
absence or excess of jurisdiction when  shown.4   

Like other writs, it is not available against a private 
individual, association or organization because no writ can lie 

1 Muhammad Hussain Munir  v.  Sikandar  PLD 1974  SC 139 
2 Mirza Javed Iqbal  v.  The State  PLD 2001 AJK 46 
3 Udit Narain Singh   v. Additional Member Board of Revenue AIR 1963 SC 
786 
4 T. Nagappa   v.   T.C. Basappa and others  AIR 1955 SC 756,    M/s. Parry and 
Co. Ltd. v.  P.C. Pal, Judge of the Second Industrial Tribunal Calcutta  AIR 
1970 SC 1334 
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against a private person.1 The only requirement is that  the writ can 
be issued against a  person who is performing duties in connection 
with the affairs of the State or local authority, whether judicial, 
quasi judicial or administrative.2 If a letter or notice was issued 
without lawful authority, same could be  termed as “act done” or 
“proceedings taken” within the meaning of Article 44(2)a(ii) of the 
Constitution  and a declaration could be given that it was of no 
legal effect.3  
10. HABEAS CORPUS

The  power of the High Court to issue a writ of Habeas
Corpus under the Constitution arises  from clause (b) of sub-article 
(2) of Article 44. This writ is applicable as a remedy in all cases of 
wrong deprivation of personal liberty guaranteed by the 
Constitution.  This is the writ which can be issued against any 
person and on the application of anybody,4 whether aggrieved  or 
not, directing the production of person in the custody of anybody 
to be produced before the Court to satisfy that he is not being held 
in custody without lawful authority or in an unlawful manner.  

This provision is similar to sections 100,  491  and 552  of 
the Code of Criminal Procedure, and the High Court Procedure 
Rules, 1984,  but wider in scope. However, it is subject to sub-
article (3) of this Article that the writ cannot be issued in relation 
to a person in the defence services, in respect of any action in 
relation to him as a member of the defence services. The powers of 
the High Court are not fettered or controlled even if any special or 
general law excludes the jurisdiction of the Court from 
questioning the  validity  of the detention under any law, provided 
it  is not the law relating to the defence services.  

1 Sardar Muhammad Sayyab Khalid   v.  Mohtrama Benazir Bhutto  1999 YLR 
2499 
2 Shoukat Ali   v.  Commissioner Lahore Division  PLD 1963 Lah. 127 
3 Saghir Ahmed Mughal  v.   Munawar Hussain  2001 CLC 770 
4 Muhammad Ikram Hussain  v. State of Utter Pradesh  AIR 1964 SC 1625 
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The exclusion of the jurisdiction of High Court under 
subordinate laws does not oust the jurisdiction of the Court under 
this Article. This writ unlike other writs visualized by Article 44, is 
operative within the limits of Azad Jammu and Kashmir only not 
beyond that as the words are clear “that a person in custody in 
Azad Jammu and Kashmir be brought before the High Court……”.  

11. ORIGIN  OF  WRIT  OF  HABEAS  CORPUS

The origin of the writ is traceable to the Common Law of
England  which guarantees personal liberty and protection of 
immunity from arbitrary arrest and imprisonment except by due 
process of law. The object of the writ is to provide a quick, 
efficacious and speedy remedy against capricious, illegal and 
arbitrary arrest and imprisonment  of a subject. The main purpose 
of the writ is to secure the liberty  of a subject by means of 
summary adjudication of the legality of his arrest or detention.  It 
can be issued on the application  of the detenu himself or  any 
person on his behalf.    

It is not the actual  confinement or detention alone which 
entitles to a writ of Habeas Corpus. Even a  person who is released 
on bail can approach to the Court for issuance of a writ of Habeas 
Corpus,  as he must be construed to be detained in the  constructive 
custody of the Court through the surety, as his liberty is subject to 
restrain and he has to appear before the Court as per direction. 
Such a person is notionally treated in custody of Court and entitled 
to apply for writ of Habeas Corpus.1  

The Court can decide the habeas corpus petition on merit 
even if the detenu is released and there is no bar nor can it be said 
that the case has become infructuous, when vital matters of law are 

1 Ramesh Kumar  v.  State of Bihar  AIR 1988 Patna 199,  Calcutta Gas 
Company  Ltd.   v.   State of West Bengal  AIR 1962 SC 1044 



The Azad Jammu & Kashmir Interim Constitution, 1974 730 

involved.1  The High Court besides examining the legality of the 
detention or confinement can also examine the constitutionality or 
validity of the law under which the detention is made.  The 
proceedings under this provision can be initiated for the custody of 
the minor as well. However, the primary consideration for the High 
Court in such a proceeding will be the welfare of the minor. The 
Court  will order the release  of the detained minor, if it is found 
necessary for the protection of his health, safety or morals.2 In 
such cases, it is the  welfare of the minor, not the right of the 
petitioner, which has to be seen by the Court.3  
12. WHETHER  COMPENSATION  CAN  BE   GRANTED

The Court in exercise of its writ jurisdiction can pass an
order for the payment of money if such an order is in the nature of 
compensation, consequential upon the deprivation of fundamental 
right.  It was held by the Supreme Court of India in Rudul Sah    v.   
State of Bihar,4  that “refusal to pass an order of compensation in 
favour of the petitioner will be doing mere lip service to his 
fundamental right to liberty which guarantees the right to life and 
liberty if it is grossly violated by the Government. The right to 
compensation  is palliative for the unlawful acts of the 
instrumentalities  which act in the name of public interest  and 
which present for the protection, the powers of the State shield. If 
the civilization is not  to perish in this country, it is necessary to 
educate the people into accepting that respect for the rights of 
individuals  is the true bastion of democracy.’ It was ordered that 
‘State must repair the damage done by its officer to the  detenu’s 
rights and may have recourse against those officers thereafter.”  

1 Sardar Sikandar Hayat Khan   v.   Government of Azad Jammu and Kashmir 
PLD 1978 SC AJK 12,  Malik Ghulam Jilani  v.  Government of West Pakistan 
PLD 1967 SC  373 
2 Gohar Begum   v.   Suggi  alias Nazma Begum and others AIR 1960 SC 93 
3 Smt. Surinder  Kaur    v.  Harbax Singh Sandhu  AIR 1984 SC 1224 
4 Rudul Sah    v.   State of Bihar  AIR 1983 SC 1086 
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In the case Sebastain  M. Hongray   v.  Union of India,1   it 
was observed that, willful disobedience of writ issued by the Court 
constitutes the civil contempt and the Court had the power and 
authority  to award exemplary cost to be paid by the respondent to 
the aggrieved person. In another case  reported as  Bhim Singh   v. 
State of J&K,2   it was held:-  

“We have the right to award monetary compensation by 
way of exemplary costs….. when a person comes to us 
with the complaint that he has been arrested and 
imprisoned with mischievous or malicious intend and that 
his constitutional and legal rights were invaded, the 
mischief or malice and the invasion may not be washed 
away or wished away by his being set free. In appropriate 
cases, we have the jurisdiction to compensate the victim by 
awarding suitable monetary compensation.”  

13. QUO  WARRANTO

Clause ii(b) of sub-article (2) of Article 44  contemplates
the writ in the nature of Quo Warranto. Like Habeas Corpus 
petition, any person can seek the writ in the nature of Quo 
Warranto at any time,  irrespective of the time lag,  provided, it is 
not motivated  by malice and personal vengeance.3 A person 
seeking relief in a writ of quo warranto need not be an aggrieved 
person and delay per se would also not disentitle him to seek the 
relief, provided, it was not actuated by malice  or filed on 
motivated considerations.4 Question of laches alone hardly 

1 Sebastain  M. Hongray   v.  Union of India   AIR 1984 SC 1026 
2 Bhim Singh   v. State of J&K   AIR 1986 SC 494 
3 Dr. Satyanarayana Sinha v. M/s. S. Lal & Co. Ltd.  AIR 1973 SC 2720,  Arun 
Kumar   v.  Union of India  AIR 1982 Rajasthan  67, Syed Ali Raza Asad Abidi  
v. Ghulam Ishaq Khan, President of Pakistan  PLD 1991 Lah 420,  Athar
Rehman  v.  Muhammad Latif Tahir  PLD 1981 Lah. 48 
4 Fazal-ur-Rehman   v.  Kh. Ejaz Ahmed  1998 PLC CS 1187,  Syed Manzoor 
Hussain Gilani  v.   Sain Mullah Advocate  PLD 1993 SC AJK 12,  Miss Azra 
Hafiz  v.  Israr  Hussain Mughal 1997 PLC CS 297 
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mattered and was not at all vital for issuance of writ of quo 
warranto unless it was actuated  by malice.1  

In a writ of quo warranto the burden is on the petitioner to 
show that respondent is not holding office under the authority of 
law when he makes out a, prima facie,  case rule nisi would  be 
issued, and burden of proof would shift to the respondent.2 In a 
writ of quo warranto, petitioner need not necessarily be an 
aggrieved person. He has to satisfy that office in question was of 
public nature;  that respondent is holding the substantive office; 
that respondent is not legally qualified to hold or remain in that 
office; or had not been appointed in accordance with law; or is a 
usurper.3 Any person can file this writ, whether he is aggrieved or 
not.4 However, the other condition that it can be initiated only by a 
person  who does not have an adequate remedy, governs the 
exercise of jurisdiction.5   

14. OBJECT
The object of quo warranto is to call upon a person holding

a public office, franchise or liberty, to show by what right he holds 
the said office, franchise, or liberty. Public office means an office 
which has been created by some law having the authority of 
exercising any portion of sovereign function having the effect of 
affecting the general public so that general public ensures that the 
person holding such office has a right to hold it.6 It lies against a 

1 Syed Sadaqat Hussain Shah  v.  Azad Jammu and Kashmir Government  2000 
PLC CS 13,   Sardar Riaz Ahmed Khan   v.   Sardar Muhammad Abdul Rashid 
Khan  2000 YLR  999 
2 Raja Muhammad Azad Khan   v.  Vice Chancellor Azad Jammu and Kashmir 
University 1999 T.D. (Service) 47,   Raja Muhammad Azad Khan  v.  Vice 
Chancellor Azad Jammu and Kashmir University  PLJ 1998 AJK 249 
3 Azhar Hussain Chaudhry  v.  Azad Government  1998 PLC CS 1229 
4 Dr. Kamal Hussain  v.  Muhammad Siraj-ul-Islam  PLD 1969 SC 42,  M.U.A. 
Khan  v.  Rana M. Sultan  PLD 1974 SC 228 
5 Muhammad Yousaf   v.  Malik Karam Dad Khan  PLD 1968 Lah. 30 
6 Dr. Bushra Ashiq Siddiqui  v.  Muhammad Aslam  1989 MLD 1351 
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person, who according to the  relator is not entitled to hold that 
office and is only usurper of the office.  
15. GROUNDS  FOR  CHALLENGE

The challenge may be based on various grounds such as
disqualification of the incumbent or his being not qualified for the 
office, his appointment being against the law or made by an 
incompetent authority.1 However, if the inquiry by the Court  leads 
to the conclusion that the holder of the office has no valid title to it, 
he shall be ousted from the office by a writ of quo warranto.   

16. JUDICIAL CONTROL ON EXECUTIVE AUTHORITY

It is another authority vested in the judiciary to control the
executive  actions in the matter of making appointments to public 
offices,2 and at the same time affords an opportunity to the 
qualified persons to hold the posts in accordance with law.  

Mere delay does not disentitle  an informer from seeking 
relief in a writ of quo warranto, neither is an informer required to 
be an aggrieved person. However, the writ of  quo warranto cannot 
be issued as a matter of course on sheer technicalities by a 
doctrinaire  approach. The Court has to test the bona fide of the 
petitioner to see as to whether he had approached the Court with 
clean hands  and for supremacy of law.3  

17. WHAT  RELIEF  CAN  BE  GRANTED
When writ of quo warranto is issued, a Court is competent

to give relief by issuing injunction to a person holding office to 
refrain from acting as such, and by declaring the office to be 

1 B.R. Kapoor   v.   State of B.N. Tamil Nado   2001 (7) SCC 231 
2 Muhammad Shafique Raja  v.  Government  of Punjab  1991 CLC 617 
3 Mujahid Hussain Naqvi Advocate   v.  Justice (Rtd.) Basharat Ahmed Sheikh 
PLJ 2002 AJK 49, Syed Manzoor Hussain Gilani  v.  Sain Mullah Advocate 
PLD 1993 SC AJK 12 
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vacant.1 The Courts in exercise of their authority under this power 
can oust a usurper  from the office and enable a qualified person to 
occupy it.2   

18. WHETHER WRIT LIES AGAINST JUDGES OF
SUPERIOR COURTS
The exclusion of the High Court and Supreme Court  from

the definition of person under sub-article (5) of this Article does 
not absolve the holder of the office of a Judge from being asked as 
to under what  authority  of law, he is holding  the office, if the 
appointment is alleged to be without lawful authority. Where a 
Judge is not holding the office lawfully because of any material 
defect in his appointment, his appointment can be challenged by 
way of writ of quo warranto,  but not the judgments he  has 
delivered  because of his being a de-facto Judge.3   In our society if 
notices of quo warranto are issued against Judges of superior 
Courts  as a matter of routine, it is likely to encourage the 
vexatious  proceedings  so as to harass them rather than seek 
redressal of genuine grievances. In the absence of   a relator’s 
being bona fide and fighting  for the supremacy of law, writ of quo 
warranto cannot be issued against the Judges of the superior 
Courts.4 
19. DIFFERENCE BETWEEN AZAD JAMMU AND

KASHMIR AND PAKISTAN CONSTITUTIONS
Although this Article and Article 199 of the Constitution of

Pakistan are same in spirit, however, they are different on the point 
of territorial jurisdiction. The jurisdiction  of High Courts of other 
Provinces of Pakistan is conspicuously  limited to “the territories 

1 Kh. Noor-ul-Amin Advocate   v.   Col. (Rtd.) Muhammad Naqi Khan  PLD 
1990 AJK 42 
2 University of Mysore   v.  C.D. Govinda Rao  AIR 1965 SC 491 
3 Abrar Hassan v.   Government of Pakistan  PLD 1976 SC 315 
4 Mujahid Hussain Naqvi Advocate  v.   Justice (Rtd.) Basharat Ahmed Sheikh  
PLJ 2002 AJK  49, Syed Manzoor Hussain Gilani   v.   Sain Mullah Advocate  
PLJ 1993 SC AJK  55 = PLD  1993 SC AJK 12 
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of the province” only; while the jurisdiction of Azad Kashmir High 
Court is not so restricted, as no clause of this Article contains the 
words “within the territorial jurisdiction of the Court.” There are 
certain  provisions in the Constitution under which the 
Government of Pakistan has  been  invested with  certain powers 
with regard to the affairs of Azad  Jammu and Kashmir. An action 
performed in exercise of such powers may be open to judicial 
review under Article 44 of the Constitution. Consequently, if 
exercise of such powers by the Government of Pakistan is shown 
to be violative of law, an appropriate order may be made by the 
Court despite the fact that the  offices of Government of Pakistan 
are located  beyond the jurisdiction of Azad Jammu and Kashmir.1  

20. JURISDICITON AKIN TO ARTICLE 226 OF THE
INDIAN CONSTITUTION
The jurisdiction vested in our Court somehow  resembles to

clause (2) of  Article 226 of the Indian Constitution which provides 
that a “High Court may exercise jurisdiction in relation to the 
territories within which the cause of action, wholly or in part, 
arises for the exercise of such power, notwithstanding that the seat 
of such Government or authority or residence of such person is not 
within those territories.” The wisdom behind the provision of our 
Constitution appears  that several departments  of the Government 
of Pakistan  perform their functions in relation to Azad Jammu and 
Kashmir beyond its territory, such as,  Ministry of Kashmir 
Affairs, Azad Jammu and Kashmir Council, Ministry of Defence, 
Ministry of Foreign Affairs,  Federal Interior Ministry, Civil 
Aviation,  Customs, Schedule  Banks and the establishment to be 
extended after 13th Amendment through Schedule Three. Hence the 
provision is designed in a way so as to bring them within the ambit 
of High Court’s  jurisdiction. 

1 Azad Government   v.   Malik Muhammad Miskeen  1995 SCR  43 
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21. LIMITS  OF  JURISDICTION

The jurisdiction given to the High Court by this Article is
subject to the Constitution only not to any other law.  No law can 
curtail or abridge  the  jurisdiction  given by this Article.1 The 
jurisdiction given by this Article is discretionary which may or 
may not be exercised depending upon the circumstances of the 
case. It is discretionary because the Court may not issue a writ 
even if a party has a good  case, if  greater  harm  is likely to be 
caused than the one  sought to be remedied  or where the collective 
good demands not to issue the writ.2 
22. SUO  MOTU  JURISDICTION

Azad Jammu and Kashmir High Court Procedure Rules,
1984, and section 151 of the Code of Civil Procedure, do not 
authorize the High Court to suo motu exercise the writ jurisdiction. 
These provisions of law cannot override Article 44 of the 
Constitution. The proceedings initiated on simple application by 
the Chief Justice of the High Court ordering unsealing  the shop, 
not covered by any legal provision is beyond the scope of its 
powers.3 The Court is to exercise the jurisdiction in accordance 
with law, merits of the case notwithstanding.4  

The jurisdiction of High Court embraces every field of 
action, whether legislative or executive and all types of laws. 
Provisions  of law that take away jurisdiction of the High Court or 
any provision of law which is found against the Quran and Sunnah 
is ultra vires of Constitution and superior Courts are bound  to 
declare them so.5  However, the High Court does not have the 

1 Lt. Col. Farzand Ali  v.  Province of West Pakistan PLD 1970 SC 98 
2 Federation of Pakistan  v.  Haji Muhammad Saifullah Khan  1988 SCMR 1996 
3 Al-Khair University Azad Jammu and Kashmir   v.  Al-Khair Trust of Pakistan 
2000 YLR 2139, Municipal Committee Dudyal  v.   Mistri Abdul Rehman 1992  
SCR  136 
4 Municipal Committee Dadyal   v.  Mistri Abdul Rehman  1992 MLD 1289 
5 Ghulam Mustafa Mughal  Advocate  v.   Azad Government  PLJ 1998 AJK 
140 
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power to declare a law as void as being repugnant to the 
injunctions of Islam because  this jurisdiction vests in the Shariat 
Court alone.1 It is a special power of the High Court to meet extra 
ordinary circumstances that is why it is not subject to any law, but 
to Constitution alone, and is further subject to several exceptions 
such as the relator being an aggrieved person,  (except in cases of 
writ of Habeas Corpus and Quo Warranto), and that he does not 
have an adequate remedy under law.  

23. LIMITS  ON  JURISDICTION
The Courts have themselves subjected  their discretionary

jurisdiction to various constraints. The Courts do not ordinarily 
issue the writs when the conduct of an applicant does not deserve 
it for several  reasons, such as, his acquiescence, hiding or 
misrepresenting the facts, for  laches, for raising disputed questions 
of fact requiring investigation, for the petition being premature or 
having become infructuous by reason of subsequent orders not 
challenged, for not availing alternate remedy  or where the exercise 
is futile or a mere academic exercise.2  

As said above, some limitations on the power of the Court 
to exercise the jurisdiction under this Article are implicit in the 
Article, while others are  evolved by the Courts.  Rule that the 
High Court would not entertain the writ petition when any other 
appropriate remedy was available was not a rule of law barring the 
jurisdiction of the High Court, but  a rule  by which Court would 
regulate its own jurisdiction.3 As for the express limitations are 
concerned, these are spelt out by  the words;-  

1. ‘subject to the Constitution;
2. when there is ‘no other adequate remedy’;

1 Azad Government  v.  Genuine Rights Commission and others 1999 MLD 268 
2 Tirlok Singh and Co.   v.  District Magistrate Lucknow AIR 1976 SC  1988, 
Chanan Singh  v.  Registrar Co-operative Societies Punjab  AIR 1976 SC  1821,  
Piare  Lal   v.  Union of India and others  AIR 1975 SC  650 
3 S.S. Salar & Co.   v.   Ch. Muhammad Sarfaraz PLD 1984 SC AJK 77 
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3. application by ‘an aggrieved person’;

4. direction only to a ‘person functioning in connection with
the affairs of Azad Kashmir or Local Authority’, that is to
say that a public functionary only.

As far the limitations evolved by the Courts are concerned, these 
are:- 
i) Conduct of the applicant;

ii) Laches;
iii) Male fide;

iv) Non interference in contractual obligations, where inquiry
into facts is involved;

v) Acquiescence or consent, etc. etc.

24. SUBJECT TO THE CONSTITUTION

The opening words of the Article are “Subject to the
Constitution”. The jurisdiction of the High Court under this Article 
is subject to other provisions of the Constitution. If any other 
provision of the Act prohibits, restrains or regulates the exercise of 
jurisdiction by the Court, the discretion vested in the Court under 
this Article shall be refused  or exercised accordingly. But if any 
law  subordinate to the Constitution ousts the jurisdiction, that will 
not control the powers of the High Court under this Article. 
However, High Court Procedure Rules are regulatory which have 
to be complied with. The exercise of powers by the High Court 
under this Article are not subject to any law but to this Act only.1 
Exercise of writ jurisdiction under this Article is of high and 
transcendental character and any limiting provision contained in 
any law must yield to the powers given to the High Court by the 
Constitution.  

1 Muhammad Baran  v. Member Board of Revenue Punjab PLD 1991 SC 691 
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The powers of the Court under this Article are specifically 
excluded in relation to a person in the Defence Services in respect 
of his terms and conditions of service or in relation to him as a 
member of the Defence Services under sub-article (3) of this 
Article.  

Similarly, in relation to the matters relating to the terms and 
conditions of the persons  who are in the service of Azad Jammu 
and Kashmir and in relation to the claims arising from tortuous 
acts of the Government or any person in the service of Azad 
Kashmir or local authority or matters relating to acquisition, 
administration and disposal of enemy’s  property,  are the matters 
with respect to which, if, Special Administrative Court or Tribunal 
is established, the High Court shall not exercise the jurisdiction 
under this Article. But if there is no such Court or Tribunal, the 
High Court shall exercise this jurisdiction for want of adequate 
alternate remedy.  This is what ‘subject to the Constitution means.  

25. ADEQUATE  REMEDY/ALTERNATE  REMEDY

It is commonly termed as alternate remedy, while it is in
fact adequate remedy, not the alternate remedy. The alternate 
remedy provided by a law being a legal remedy, the writ 
jurisdiction shall not be exercised in case it is adequate.  The word 
‘adequate’ appears to have been used in a general sense indicating 
not only sufficient, but also convenient, inexpensive and prompt. A 
writ may be issued where the other remedy e.g. appeal or revision 
is not prompt, adequate or efficacious or where resort to it would 
lead to incalculable loss or harassment.1 The Courts have settled 
that when an alternate and efficacious remedy is available to a 
litigant, he is required to  pursue that  remedy and not resort  to the 
extra ordinary jurisdiction  of high  prerogative writ. Before 
admitting a petition to the hearing, the Court has firstly  to see 

1 Tariq Transport Company Lahore  v.   The Sargodha-Bhera Bus Service  PLD 
1958 SC  437,  District Magistrate Lahore  v.  Syed Raza Kazim  PLD 1961 SC  
178,  Messrs Faridsons Ltd. Karachi   v.  Government of Pakistan  PLD   1961 
SC  537 
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whether the applicant has no alternate remedy which is equally 
adequate. If such remedy exists, the Court would be justified to 
refuse interference under this Article, unless there are sufficient 
grounds to proceed. The rule of adequate remedy is generally not 
applied in the cases of  Habeas Corpus and Quo Warranto, but in 
all other cases the Courts ordinarily   do not indulge in.  

Whether the alternate remedy is equally adequate and 
efficacious is a question of fact to be decided in each case and the 
onus is on the petitioner to show that the remedy available to him 
is not equally adequate or efficacious.1 Where  an applicant is able 
to prove that the  alternate remedy is not adequate and prompt, the 
Court may intervene inspite of its availability.2 However, when an 
order or decree of a Tribunal or Court is subjected to appeal or 
revision, provided by law under which it is  passed, the resort 
cannot be had to the extra ordinary jurisdiction of the High Court, 
unless there are very  exceptional circumstances.3 The wisdom 
behind is that any indulgence by the Court in the presence of 
availability of alternate remedy may create distrust in statutory 
tribunals of competent jurisdiction and it may  cast reflection  on 
their  honesty  and competence which would amount to  defeat the 
legislative intent. However, remedy must be specific, adequate, 
prompt,  and efficacious.4 Where remedy is adequate, but it is not 
immediately available, it cannot be said to be adequate. However 
the test of adequacy overrides  its immediate or remote 
availability.5 It is the satisfaction of the High Court whether under 
the circumstances  an alternate remedy is adequate or not, not the 
urgency of the applicant,  because the adequate remedy is not a bar 

1 K.S.Rashid   v.  Income Tax Investigation Commission and others AIR 1954 
SC  207 
2 Hassan Din Chisthti   v.   Chief Engineer WAPDA  1970 SCMR  58 
3 Issardas  S. Lulla  v.  Smt. Hari  AIR 1962 Madras  458,  Tariq Transport 
Company Lahore  v.   The Sargodha-Bhera Bus Service  PLD 1958 SC  437 
4 Abdul Baqi  v.  Superintendent Central Prison Machh  PLD 1957 Kar.  694 
5 Mir Darya Khan  v.  Mehran Khan  PLD 1974 Kar. 209 
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but a rule of practice of the Court.1 If the alternate proceedings 
under the law are  to be prolonged  and expensive or if the relief 
which can be obtained from the alternative forum is insufficient or 
if the forum competent to grant the relief  has not yet been 
constituted,  or where the impugned act is ultra vires of the statute, 
the remedy under the statute will not be considered to be 
adequate.2  However, if a suit was pending between the parties, 
none of the parties was legally competent to agitate the matter 
before the High Court during the pendency of the suit.3   

26. WHETHER ALTERNATE REMEDY A  BAR OF 
JURISDICITON  

 The  existence  of  alternate  remedy  does  not   oust  or  
bar  the  jurisdiction  of  the  Court  to  issue   a  writ,  but  it  is a 
factor to be   considered   while   exercising  the  discretion  under  
this    Article.4 However, the existence of adequate remedy is a 
constitutional bar to the exercise of jurisdiction, but it is for the 
Court to decide whether the bar really applies by considering  
variety   of circumstances, such as the jurisdictional aspect of the 
order, its vires  and the efficacious remedy. The adequacy of the 
remedy is judged in relation to the following considerations:-   

i) The nature and extent of the relief to be obtained  under the 
alternative law; 

1 Joginder Singh  v.  Assistant Registrar Co-operative Societies Jammu AIR 
1965 JK  39,  K.S.Rashid   v.  Income Tax Investigation Commission and others 
AIR 1954 SC  207,  Ram and Shyam Company  v.   State of Haryana AIR 1985 
SC 1147 
2 Nagina Dal Factory  v.  Income Tax Officer  1968 SCMR 1035,  Chhotabhai   
Jethabhai Patel  v.  Union of India  AIR 1952 Nagpur 139 
3 Ch. Jan Muhammad   v.  Ch. Muhammad Ismail  2000 YLR 1051,  Asif 
Mehmood  v.  Mehtab  Ahmed  2000 CLC  1355 
4 Nagina Silk Mill, Lyallpur   v.   Income Tax Officer A-Ward Lyallpur PLD 
1963 SC 322,  Assistant Collector Central Excise and Customs Kohat  v.  Qazi  
Ziauddia  PLD 1962 SC 440,  Nawabzada Muhammad Amir Khan   v.  
Controller of Estate Duty  PLD 1961 SC 119, Collector of Monghyr  v. Keshav  
Prasad Goenka AIR 1962 SC  1694 

                                              



The Azad Jammu & Kashmir Interim Constitution, 1974 742 

(ii) The point of time when the relief would be available; and 

(iii) The conditions to the expenses and inconvenience involved 
in obtaining it.1 

Remedy must be convenient, beneficial and  affective. Before 
admitting a writ petition the High Court has to satisfy whether the 
available statutory remedy is exhausted or not. Where a right or 
liability is created by a statute and it also prescribes the procedure 
for enforcing that right or liability, the High Court will not 
interfere, until the statutory remedies are exhausted, more so when 
it involves disputed questions of fact or appreciation of evidence.2 
However, it is a rule of policy, convenience and discretion for the 
guidance of the Court rather than a rule of law. This rule is subject 
to two exceptions. Firstly, where proceedings are taken before a 
tribunal under a provision of  law which is ultra vires  and 
secondly where the impugned order had been made in violation of 
the principles of natural justice and manifestly without 
jurisdiction.3     

27. WHEN  ALTERNATE  REMEDY  NOT  ADEQUATE
The adequacy of remedy ought to be viewed or judged in

terms of comparative speed, expense,  convenience and 
effectiveness involved in case relief is allowed by the High Court 
in exercise of its constitutional jurisdiction. It does  not mean that 
there is any constitutional bar nor is the rule of alternate remedy 
inflexible. It is for the reasons of expediency,  and each case is to 

1 Mehboob Ali Malik   v.    Province of West Pakistan  PLD 1963 Lah.  575, 
Cement Agencies Ltd.  v.  Income Tax Officer Central Circle-II Karachi PLD 
1965 Kar. 393 
2 Bhopal Sugar Industries  v.  D.P. Dube Sales Tax Officer  AIR 1967 SC 549, 
Champalal Binani   v.   Commissioner of Income Tax  AIR 1970 SC  645 
3 Baburam Prakash  v.  Antarim Zila Parishad  AIR 1969 SC 556,   Union of 
India   v.  T.R. Varma  AIR  1957 SC  882, Roshan Lal Sethi   v.  The Tehsildar 
Rajouri AIR  1973 J&K  50,  State of U.P.   v.   Muhammad Nooh  AIR 1958 
SC  86,   AIR 1998 J&K  37 
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be decided in the light of its accompanying facts and 
circumstances. The High Court will not hesitate to exercise its 
constitutional jurisdiction where refusal to do so, in its estimation, 
would prolong the agony.  Where the alternate remedy  is too 
costly, or ineffective  or entails  such delay that the applicant 
would be irreparably prejudiced or the remedy might prove 
valueless or he might be subjected to lengthy proceedings and 
unnecessary harassment, it would not be adequate remedy. 
Adequate remedy means an equally efficacious alternative legal or 
administrative remedy provided by law, and does not embrace the 
political remedies as  strikes, agitations, slogans or no confidence 
motions.1 If a tribunal of exclusive jurisdiction had  given a finding 
of fact on the assumption that a piece of evidence  did exist, while 
it did not, or had kept out of consideration a piece of evidence, 
which could not have been kept out of consideration, or had 
misread any material part of evidence, the order of tribunal  would 
be  without jurisdiction and occasion for issuance of writ would 
arise, notwithstanding the alternate remedy.2  

The applicant for a writ has to satisfy the Court either that 
law provides no other remedy or that the remedy provided by law 
is not adequate i.e. it is less convenient, efficacious or effective.3 
The satisfaction of the High Court is a condition precedent  and it 
is a constitutional restriction on the exercise of the power. 
Existence of alternate remedy merely regulates the proceedings of 
the superior Courts. It is not a bar on the powers of the Court to the 

1 S.S. Salar & Co.  v.   Ch. Muhammad Sarfaraz  PLD 1984 SC AJK 77, 
Registrar Co-operative Societies Mirpur  v.  Muhammad Ishaque  PLD  1985 SC 
AJK 56 
2 Gulsher  v.  Azad Government  PLD  1984 AJK  6,  N.M. Khan  v.  Chief 
Settlement and Rehabilitation Commissioner  PLD  1962 Lah.  468,  Habibullah 
Khan   v.  Election Tribunal Jhang PLD  1962 Lah. 797 
3 Lutfunnissa v. Deputy Commissioner Dacca  PLD 1964 Dacca 132 
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exercise of jurisdiction under this Article.1 However, the 
jurisdiction under Article 44 cannot be invoked  in the fashion  and 
manner of its appellate jurisdiction as  the difference between the 
two, is obvious.   

28. APPRECIATION OF EVIDENCE  & WRONG AND
VOID JUDGMENT

Appreciation of evidence is not permissible to be examined
in writ jurisdiction. In writ jurisdiction  the High Court is not to act 
as appellate Court but only to examine as to whether the authority 
has used the jurisdiction properly within the legal frame work.2 
The High Court while exercising constitutional jurisdiction cannot 
sit upon the judgments of the subordinate Courts or legal 
authorities or Tribunals as a Court of appeal. Similarly extra 
ordinary writ jurisdiction could not be treated as substitute for an 
appeal or review. But where the tribunal of exclusive jurisdiction 
failed to exercise  the jurisdiction vested in it, the High Court is not 
deprived to undertake scrutiny of such  order.  

29. WRONG  AND  INCORRECT  JUDGMENT

There is a difference between a wrong or incorrect
judgment and a judgment without jurisdiction or under the wrong 
assumption of jurisdiction. A judgment is incorrect if it is wrong in 
law or fact, and is void, if  it is pronounced by incompetent 
Tribunal. The incorrect judgment would not render the decision 
without jurisdiction unless it is shown that Tribunal has acted 
without jurisdiction or has usurped the jurisdiction not vested in it.  
It is void if it is pronounced by an incompetent Tribunal or that it 
was  in violation of some provisions of law or procedure, unless it 
is shown that there was a violation of statutory provision or 
principle of natural justice rendering the proceedings  quorum non 

1 Messrs Haroon Brothers   v.  Drugs Registration Board  1992 CLC 1017 
2 Mir Alam Khan  v.  Mst. Afsar Jan PLD 1982 SC AJK  107 
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judice.1 Such jurisdiction could be invoked in extra ordinary 
circumstances by aggrieved person after showing that order under 
challenge was without jurisdiction. Even illegal orders or 
judgments  passed by the subordinate  or local authorities  or 
Tribunals cannot be set aside by the High Court while exercising 
its powers in the constitutional jurisdiction.2 The High Court 
being Court of original jurisdiction is a forum to determine the 
jurisdiction  and  vires of law when challenged or brought before 
it, including its own jurisdiction.3 

30. AGGRIEVED  PERSON
The Article does not describe the classes of persons entitled

to invoke the jurisdiction of the Court. But it is clear from the 
perusal of the Article that relief asked for must be one to enforce a 
fundamental or a legal right. The existence of the right  is the 
foundation of exercise of jurisdiction of the Court under this 
Article.4 It is the right of the petitioner himself who invokes the 
jurisdiction of the Court which can be entertained under this 
section,   unless it is a case of habeas corpus or quo warranto.5 In 
other words it is the aggrieved party  as the Constitution 
specifically says in relation to clauses (a) and (c)  of sub-article (2) 
of Article 44 which can invoke the jurisdiction and is entitled to 
relief, if found entitled thereto by the Court.    

Interest of the petitioners as a citizen that the Government 
functionaries should perform their functions in accordance with 
law would be sufficient to make them aggrieved person.  The 
existence  of juristic right is not necessary for invoking the writ 

1 Khadim Hussain Khan  v.  Dr. Akbar Hussain  PLD 1986 SC AJK  45,  PLD 
1963 SC  704,  Muhammad Swaleh  v.  Messrs  United Grain and Fodder 
Agencies  PLD 1964 SC  97 
2 Ghulam Mustafa  v.  Azad Government 1996 MLD 355 
3 Ghulam Mustafa Mughal Advocate  v.  Azad Government  PLJ 1998 AJK 140 
4 Satyanarayn Sinha   v.  Lal and company  1973 (2) SCC  696 
5 Har Swarup   v.   The General Manager Central Railway and others  AIR 1975 
SC  202,  Bar Council of Maharashtra   v.   M.V. Dabholkar  AIR 1976 SC  242, 
S.P. Gupta and others   v.  President of India  AIR 1982 SC  149 
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jurisdiction. Establishment of existing right is sufficient to assail an 
illegal order, if it adversely affects the petitioner. Ordinarily 
aggrieved person is he who suffers a grievance by loss of any 
interest or right or rights in consequence of an act or omission 
caused by an order, decision or action of a Tribunal or Authority or 
person. A person is deemed as aggrieved person when he satisfies 
that he suffered loss or the curtailment of the privilege or right in 
consequence of non performance of a duty. The claimant must 
show  invasion or injury to his personal interest by an act or 
omission in order to bring his case within the purview of an 
aggrieved person.  The High Court  cannot be moved to annul an 
action resulting in the benefit of third party.1 No one can move the 
High Court pro bono publico to challenge the vires of law. Person 
seeking High Court’s command  for the  enforcement of 
fundamental right must show how he felt aggrieved.2  

Aggrieved party is a person who feels aggrieved by the 
ultimate decision or apprehends  an ultimate decision against  him. 
He must be a person who has suffered a legal grievance or is 
wrongfully deprived of something or has been refused 
wrongfully.3  Except the writs of habeas corpus and  quo warranto, 
which can be applied for by any person, the other writs can be 
prayed for only by aggrieved person.4 Thus a party whose rights 
are threatened or being denied or have been affected by a decision, 
are the aggrieved parties so as to maintain a writ of  prohibition, 
mandamus or certiorari, as the case may be. The right may not be 
so in its strict juristic sense. It is sufficient if the person alleging to 
be aggrieved has a personal interest in the performance of a legal 
duty which, if not performed, would result in the loss of some 

1 Noor-ul-Amin   v.   Azad Jammu and Kashmir Government,   PLD 1987 AJK 
88 
2 Ghiasul Haq  v.  Azad Jammu and Kashmir Government  PLD 1980 SC AJK 5 
3 P. Lal   v. Union of India and others  (2003) 3 SCC  393 
4 Abdul Mujeeb Pirzada v.  Federation of Islamic Republic of Pakistan PLD 
1990 Kar.  9 
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personal advantage.1  Right to invoke jurisdiction of the Court  is a 
fundamental right of every citizen. Every Advocate who has a right 
to be considered  for appointment in higher judiciary, is aggrieved 
person to call in question the legality of appointment of a Judge.2 
A party who stands  to loose or gain an advantage by observance 
or non observance of law is an aggrieved party.3 A person who has 
suffered a legal grievance or against whom a decision has been 
pronounced resulting in the wrongful deprivation of something or 
who is wrongfully refused something or where his title  is 
wrongfully affected, is an aggrieved person. To be an aggrieved 
person one has to show that he had some tangible interest in the 
matter or he would gain some advantage if an illegal order was  set 
aside.4 It is enough to show even  the remote interest to become 
aggrieved person, to maintain a constitutional petition.5 Any 
person having personal interest in the performance of legal duty 
which if performed in a manner not permitted by law with a result 
in loss of some personal benefit or advantage or curtailment of a 
privilege or liberty or franchise, can file constitutional petition.6 A 
qualified State Subject has a right to seek employment in the 
service of State  according to rules and for that purpose can invoke 
the jurisdiction of the Court  to direct the authority concerned to 
do, which is  required by law.  
31. QUESTION  FOR  COURT’S  CONSIDERATION

The first  question that the Court has to consider  when a
petition under this Article is presented is, whether the petitioner 

1 Mian Irshad Ali  v.  Government of Pakistan  PLD 1975 Lah. 7 
2 Ghulam Mustafa Mughal Advocate  v.  Azad Government  PLJ 1998 AJK 140 
3 Begum Nazir Abdul Hamid   v.  Pakistan (Federal Government) through 
Secretary Interior Islamabad  PLD  1974  Lah. 7 
4 Muhammad Islam   v.   Abdul Rashid  1993 SCR  37,  Umar Din Kiani   v. 
Azad Govt. and others  1995 SCR  166,  Abdul Qadir   v.   Abdul Karim  1999 
PLC  CS  947 
5 Sardar Ghulam Ahmed Khan  v.  Custodian of Evacuee Property Azad Jammu 
and Kashmir 1999 MLD 220, Mian Fazal Din   v.  Lahore Improvement Trust 
Lahore PLD 1969 SC  223 
6 Khurshid Ahmed  v.  Mohtasib  1999 CLC  972 
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has the locus standi to invoke the jurisdiction of the Court, which 
in other words means, whether he is an aggrieved party or not. A 
person seeking judicial review of an administrative action or quasi 
judicial action, must show that he has a direct personal interest  in 
the act which he challenges before his prayer for review is 
entertained.  However, unless he is interested in the act  and 
affected adversely by the decision of which he seeks review, and 
his interest  is personal and not of an official nature, he cannot be 
said to have a locus standi to maintain the action.1 A person is an 
aggrieved party if the omission or refusal to do, the statutory act 
adversely affects him in  property, franchise  or some other 
personal rights as distinguished from officials right. The right 
claimed by the applicant may be common to him and others, such 
as a right of shareholder to demand that the Registrar of 
Companies be required to act in accordance with law.2  Mere  
interest in the doing of   an act will not give a person  a locus 
standi.  He must prove  some special or particular interest unless 
the question is one of public right common to the applicant and 
others.3  

32. LOCUS  STANDI
It is the basic principle that the Courts are first to consider

whether person had a locus standi to maintain the action. A person 
seeking judicial review of an act must show that he has personal 
interest in the act which he challenges before his prayer for review 
is entertained. It is not necessary  that the vested interest of a 
person should have been invaded so as to make him an aggrieved 
party. Such a person must show that he has an  existing right to 
assail an order which is illegal and also adversely affects  his 

1 Mian Fazal Din  v.   Lahore Improvement Trust Lahore  PLD  1969 SC  223, 
Tariq Transport Company Lahore   v.  Sargodha- Bhera Bus Service PLD  1958  
SC  437 
2 Abdur Rab Chaudhry  v.  Registrar of Joint Stock Companies PLD 1960 Dacca 
541 
3 Islamic Republic of Pakistan  v.  Muhammad Saeed  PLD 1961 SC  192 
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rights, whatever they may be.1    The aggrieved person  must 
diligently contest the case and if a person invoking extra ordinary 
jurisdiction discontinues to follow the petition, the High Court suo 
motu  can neither initiate proceedings nor continue them, if the 
aggrieved person after initiating the proceedings stops  taking due 
interest or deliberately follows  a course of action amounting to 
non persistence.2  

33. PUBLIC INTEREST  LITIGATION AND
AGGRIEVED PERSON

The aggrieved person connotation has undergone a change
to a  certain extent by way of judicial activism  and public interest 
litigation  where any member of public can, subject to certain 
restrictions, challenge any order notwithstanding that he is 
personally aggrieved or not. However, it depends upon the bona 
fide and conduct of the applicant, circumstances of the case and 
conditions of the country, when such challenge is put forward. 
Where an open space is reserved for the use of the residents of the 
locality, it is not available for allotment as under the scheme of 
Town Planning, every allottee makes the payment for keeping the 
space open for their common use and it assumes   the character of 
common property.  A person who is a resident of that locality is 
eligible to all the benefits in the shape of common use of that open 
space along with other residents, hence  every person of that 
locality is an aggrieved person to maintain an action against an 
encroachment  by way of allotment or any other manner, which 
directly affects the rights of the use of that open space. Practicing 
lawyers are the leading members of the society, hence  are strictly 
interested in constitutionality of the Courts and enactments 
constituting judicial system, hence are aggrieved person within the 

1 Abdullah  Shah   v.   Aziz-ur-Rehman  PLD 1983 SC AJK 20 
2 Jammu and Kashmir Tehrik-e-Amal Party   v.   Azad Government and others 
PLD 1985 AJK 95,  Kh. Ghulam Hassan Punjabi   v.   Sh. Manzar Masood 
PLD 1975 AJK  52 
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meaning of Article 44.1 All interested in the supremacy of law are 
aggrieved persons, if the impugned action is contrary to 
Constitution, without lawful authority or malafide.2  

34. CONSTRUCTION  OF  AGGRIEVED  PERSON

The expression  “aggrieved party” has to be given liberal
construction and extended meaning.3 When a person is deprived of 
a benefit, privilege, etc. by an illegal act or omission of public 
authority though there is no violation of any legal right vested in 
him, he is still an aggrieved person.4 It does not necessarily mean a 
person having a stricto sensu legal right.  Even a person who is 
deprived of a benefit, privilege etc. by an illegal act  or omission, is  
considered as an aggrieved person.5 The petitioner needs not 
establish legal rights in strict juristic sense. One can be aggrieved 
when he shows that he has been deprived of an advantage on 
account of failure of respondents to act in accordance with law or 
can demonstrate that  prejudice has been caused to him.6 A person  
invoking jurisdiction of the Court must establish a direct or indirect 
injury to himself and substantial interest in the subject matter of 
proceedings.7 Unless one  shows that he will loose some benefit  or 
advantage which he would have gained, if the order was in 
accordance with law, he cannot be an aggrieved person.8 The 
claimant must show any invasion or injury to his personal interest 

1 Azad Government  v. Genuine Rights Commission 1999 MLD 268, S.P. Gupta 
v. President of India  AIR 1982 SC 149,  Al-Jehad Trust  v.  Federation of
Pakistan  PLD 1996 SC  324, Ajaib Hussain  v.  Muhammad Fazil  1980 CLC 
198,  Ghulam Mustafa Mughal Advocate  v. Azad Government 1993 SCR  131,  
Ghulam Mustafa Mughal Advocate    v.   Azad  Government  PLJ 1998 AJ&K 
140, Habib-ul-Wahab Khari   v.   Federation of Pakistan PLD 1995 Lah. 27 
2 PLD 2014 HC (AJ&K) 1,  PLD 2010 HC (AJ&K) 23. 
3 In re: (suo motu notice) Juvenile  Jail   Landhi Karachi 1990 P.Cr.LJ 1231 
4  Inayat Bibi    v.   Assistant Settlement Commissioner PLD  1978 Lah.  252 
5  Ahbab Co-operative Housing Society Ltd.  v. Commissioner Lahore Division Lahore 
PLD 1978 Lah.  273 
6  Taj Muhammad  v.  Town Committee Fatehjang 1994 CLC  2214 
7  Jan Muhammad  v.  Government of  NWFP 1993 CLC 1067 
8 Muhammad Botta  v.  Commissioner Sargodha Division  PLD 1973 Lah. 580 
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by an act or omission in order to bring his case within the purview 
of an aggrieved person.1 A writ petition under this section could be 
filed only by an aggrieved  person and, as  such, relief granted 
must be in relation to his grievance and not the grievance of any 
third person.  

35. GENERAL  PRINCIPLES
Unless a matter is placed before the authority  for its

consideration, it cannot be asserted  that the authority has failed to 
exercise the jurisdiction, hence the petitioner is not an aggrieved 
person. A person who did not participate in the auction cannot 
challenge the confirmed auction and  is not an aggrieved  person.2 
An  official action which affects  the rights  of large number of 
individuals affected by an official act can be challenged by all the 
persons by name, unless the law recognizes the association of 
persons as a collective body.3  Where a class of persons is 
adversely  affected by a common order, law or an Act, and their 
rights  are inseparable,  joint petition may be filed.4 All persons 
against whom relief is sought  and would be affected  are necessary 
parties and ought to be impleaded in the petition.5  Failure to 
implead the parties who would be adversely affected  in case the 
relief is granted to the petitioner, would disentitle the petitioner to 
seek the discretionary remedy.6 Similarly petition against a dead 
person is not maintainable,7 for the reason that relief cannot be 
given against that person, because  such person must be holding 
some public office in exercise of which the  powers are exercised. 

1  Ch. Muhammad Yunus  v.  Islamic Republic of Pakistan  PLD 1972 Lah. 847 
2  1989 ALD 347 
3  Director General Ordnance Factories Employees Association  v.   Union of 
India  AIR 1969 Calcutta 149 
4 Khem Karan    v.   State of Utter Pradesh  AIR 1966 Allahabad  255,   Uma 
Shankar Rai v.  Divisional Superintendent Northern Railway Lukhnow,  AIR 
1960 Allahabad  366 
5 Udit Narain Singh   v.   Additional Member Board of Revenue AIR 1963 SC 
786 
6 Dr. Aman-ul-Haq v.  Punjab Public Service Commission PLD 89 Lah. 196 
7 Nizam Din  v.  Deputy Settlement Commissioner Vehari 1990 CLC  1250 
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It means he is holding an office under the law relating to the affairs  
of the Azad Jammu and Kashmir or a local authority. An order will 
issue only to the person whose duty  under the law is to do or to 
have done the act, the omission of which is alleged, even if he is a 
mere administrative authority.1 The office to which a person prays 
for restoration by mandamus  must be a corporate, elective or 
Municipal office.2 However mandamus cannot be issued to restore 
a person to office  which is held by him during the pleasure  or 
under a contract.3  Any person who is acting under a law is acting 
in connection with the affairs of the State or a local authority. All 
statutory functionaries are the persons who perform their functions 
in connection with the affairs of Azad Jammu and Kashmir or  a 
local authority and  are answerable before the Court. The persons 
who are not performing  their functions in connection with the 
affairs of the State under any  statutory authority cannot be issued a 
writ under this Article. Private persons are not amenable  to the 
constitutional jurisdiction.4   

Schedule Banks of Pakistan are performing their functions 
in connections with the affairs of Azad Jammu and Kashmir, but 
retrenchment scheme of the Banks affecting its  employees is a 
matter of terms and conditions of their service not affecting the 
affairs of Azad Jammu and Kashmir, hence the jurisdiction of the 
High Court under Article 44 is not attracted.5 However, an act of 
the Government of Pakistan done under the Azad Jammu and 

1 District Magistrate Lahore   v.  Syed Raza Kazim  PLD 1961 SC 178, S.M. 
Giribala Basu  v. East Bengal Evacuee Property Management Dacca  PLD 1960 
Dacca  768 
2 Faiz Ahmed  v.  Registrar Co-operative Societies Lahore  PLD 1962 SC  315 
3 Administrator of Karachi   v.  Naseem Ahmed  PLD 1961 SC 445,  Zainul 
Abidin  v.  Multan Central Co-operative Bank Ltd. PLD 1966 SC  445 
4 Abdul Sattar  v.  Member Board of Revenue  NLR 1981 SCJ  478 
5 Muhammad Hafiz Shakir  v.  United Bank  Ltd. 1999 YLR 186 
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Kashmir Interim Constitution, 1974, is not immune from judicial 
review of the High Court  wherever that office is located.1  

36. PERSON
The definition of word ‘person’ is inclusive and not

absolute. A person may be a natural person or a legal person. Legal 
person is any subject matter  other than a human being to which 
the law attributes personality.2 The word “person” includes the 
President as he is a person performing functions in connection with 
the affairs of Azad Jammu and Kashmir.3 A Judge of the High 
Court performing functions as Custodian of Evacuee Property is a 
persona designata,  the orders  passed by him as such is not the 
order of High Court, but of a Tribunal who is a persona designata, 
hence a writ is competent against it.4 Legislative Assembly is a 
legal person performing functions in connections with the affairs 
of Azad Jammu and Kashmir, hence, the High Court is competent 
to entertain a petition against it.5 The legal personality is conferred 
conferred upon “anybody politic or corporate, authority of  or 
under the control of the Council or  Government and any Court or 
Tribunal other than the Supreme Court of Azad Jammu and 
Kashmir, the High Court or a Court or Tribunal established  under 
the   law  relating to the Defence Services.”6  

A  body corporate can be regarded as ‘person’ performing 
functions in connection with the affairs of Azad Jammu and 
Kashmir etc. if functions  entrusted to it are functions of the State 
or if control of organization vests substantially  in the hands of the 

1 Federation of Pakistan v. Malik Muhammad Miskeen PLD 1995 SC AJK 1, 
Azad Jammu and Kashmir Council   v.  Ajmal Basharat  1999 MLD  203, 
Genuine Rights Commission   v.  Azad Government PLD 2006 AJ&K 1 
2 Jurisprudence by Salmond 10th Edition page 324 
3 Ghulam Muhammad Dar  v.  Azad Government  PLD 1974 AJK 15 
4 Bashir Ahmed Farooqi   v.   Waheed Ahmed  etc. PLD 1974 Note 134 
5 Azad Jammu & Kashmir Government v. Muhammad Younas Tahir Advocate 
1994 CLC 2339 
6 Sub-article 5 of Article 44 of the Constitution. 
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Government.1 Private persons not having statutory or legal 
recognition  do not fall in the definition of person for the purpose 
of this Article. A  person  who has a legal obligation under any 
statute  to exercise or perform a function,  and performs it in 
violation of mandate of law or ignores the statutory direction, is 
answerable under this Article. A writ cannot be issued against a 
body of persons constituting a private body,  but against statutory 
bodies vested with the statutory powers.2 The statutory body to be 
brought within the definition of person must be created by  or 
under the statute and owes its existence to the statute. A distinction 
has to be drawn between a body which is created by the statute and 
one which is governed in accordance with the provisions of the 
statute after having come into existence. It is that  body only which 
is created under a statute and has the power to give directions 
which have the effect of  affecting a person, that falls in the 
definition  of a  person for the purpose of this Article. No writ can 
be  issued against corporation, bodies of associations, individuals 
or  limited companies which are not created under some statute  or 
vested with the power to issue directions, the violation of which 
would amount to  criminal offence or  unless they par take 
something of the sovereign powers of the State.3 A company 
which was neither statutory corporation nor a local authority, 
would be  deemed as a private person against which writ petition is 
not competent.4  Public functionary or authority who has passed 
the order under challenge is a necessary party and no writ can be 
issued in his absence.5  

1 Salahuddin  v.  Frontier Sugar Mills  PLD 1975 SC 244 
2 State of Utter Pradesh   v.  Mukhtar Singh AIR 1957 Allahabad  505 
3 Aftab Ram  v.  State of Jammu and Kashmir  AIR 1970 J&K 132 
4 Lt.Col. (R) Syed Nisar Hussain Shah v.Chanar Match Factory Ltd. Chatterpari 
2000 YLR 1745 
5 PLD 2011 HC ( AJ&K ) 17.
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37. EXPRESS  EXCLUSION FROM THE WORD 
‘PERSON’ 

 The Supreme Court, the High Court and a Court  or 
Tribunal established under a law relating to the defence services 
have been expressly excluded from the term ‘person’ although they 
are legal persons because they are established under the authority 
of law to perform the functions in connections with the affairs of 
the State, but no direction or order or declaration can be granted 
under this Article against the above excluded Courts and 
Tribunals.1 No writ could  issue against any order passed by a 
Judge of the High Court.2   

 However, the  executive functions  performed by the  
executive officers of such Courts in relation to their service  are not 
immune  from the process of the Court under this Article.  The 
Chief Justice of the High Court and its Registrar  acting on the 
administrative side are the persons  against whom the writ can be 
issued under this Article.3   

38. LIMITATIONS EVOLVED BY THE COURTS   
 Besides several others, following are a few limitations 
which the Courts around the world have evolved restricting  the 
exercise of this jurisdiction.  

39. CONDUCT  OF  THE  PETITIONER  
 Conduct of the petitioner in invoking the jurisdiction under 
this Article is of paramount importance for attracting the 
discretionary relief provided by this Article. It is in this view of the 
matter that law reports sometimes reveal contradictory judgments 

1 Messrs Nusrat Elahi  v.  Registrar Lahore High Court  1991 MLD 2546 
2 Syed Zainuddin Qadri   v.  Registrar Cooperative Societies Hyderabad  1995 
MLD 280 
3 Mahesh Prasad   v.  Abdul Khair  AIR 1971 Allahabad  205 
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on almost similar legal points. However, these are occasioned due 
to the conduct of the relator which varies from case to case. Power 
to issue a  writ is discretionary in nature which can be refused if it 
amounts to injustice or is inequitable. The High Court can refuse to 
issue writ even on the ground of laches, acquiescence or on the 
ground that it would protect an illegal order.1 It is well settled 
principle  of law that writ jurisdiction of the High Court cannot be 
exercised for the perpetuation or restoration of an illegal order.2 
The discretionary remedy under Article 44 could not be granted to 
a person who blows  hot and cold in the same breath.3 However, 
discretionary relief can be claimed  by a person  if his claim is 
based on bona fide and he comes to the Court with clean hands and 
for the enforcement of legal right obtained by him in a  lawful 
manner.4 Where the petitioner has obtained an allotment through 
unlawful means from an authority having no jurisdiction, the 
remedy under the Constitution cannot be availed to retain an ill-
gotten gain.5    

The  exercise  of  discretion  under this Article is directly 
related  to  the conduct of the petitioner seeking the relief and the 
nature of relief sought by him. The conduct and  attitude of the 
petitioner is  a  relevant  consideration  for determining  his bona 
fide  in approaching the Court.6 The petitioner who seeks the relief 
under this Article has to be very frank  and candid in relation to the 
facts he states and not to hold back any material fact. The relief 
conceived by this Article is in fact an  equitable relief subject to 
the discretion of the Court. Therefore, a person invoking  such 
jurisdiction should conduct himself with all fairness well in time 

1 Muhammad Afzal  v.  Najeeb Ali Khan  1996 P.Cr.LJ 1144,   Syed Raunaq Ali  
v. Chief Settlement Commissioner  PLD 1973 SC 236
2 Abid Hussain Jafri   v.  Azad Government 1998 PLC CS 141 
3 Kashmir Mining and Development Works   v.  Azad Government 1997 CLC 
1771 
4 Haji Muhammad Abdullah  v.  Azad Government  1996 MLD 1964 
5 Abid Hussain Jafri  v.  Azad Government 1998  PLC CS  141 
6 Harcharan Singh  v.  State of Punjab  AIR 1984 Punjab & Haryana  382, 
Giridhari   v.  Raghunath   AIR 1975 Orissa 60 
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and with all the relevant facts. The petitioner is not entitled as a 
matter of course to the issuance of a writ under this Article unless 
he has a consistent course of conduct. The concealment of material 
facts,  misrepresentation, habitual or blackmailing  conduct of a 
litigant etc. are the factors which disentitle   a person  to the relief. 
The Courts ordinarily refuse the relief under this Article, if any of  
the above eventualities is noticed in relation to the conduct of the 
relator.  
40. LACHES

It is a substitute of limitation. Although there is no
limitation provided for invoking the jurisdiction of the Court under 
this Article, but the conduct of  petitioner  in invoking the 
jurisdiction of the Court in a belated manner is always deemed as 
sufficient ground for refusing the relief. It is a negligence or 
omission on his part to seek the relief after a lapse of long time 
which has the effect of prejudicing the adverse party. The relief on 
a belated petition is refused by the Courts in the interest of equity. 
It is not a rule of law but a rule of practice based on sound and 
proper exercise of discretion.  Refusal of relief on a  belated 
application is based on the policy that not to unsettle  the settled 
things after the lapse of a number of years.1  The discretionary 
relief under this Article cannot be given to an indolent and 
lethargic  relator unless  delay is satisfactorily  explained. The 
exercise of jurisdiction on a belated application causes confusion 
and  inconvenience  in the settled matters thereby creating new 
injustices on the third parties. Unexplained delay in the matters 
where the rights are created in the third parties always weigh with 
the Court in deciding whether or not  to exercise the jurisdiction 
under this Article.2 A person adversely affected by an order must 
seek the remedy,  safeguarding his interest in a diligent manner so 

1 Rabindra Nath Bose   v.   Union of India  AIR 1970 SC 470 
2 State of M.P.   v.  Nandlal Jaiswal  AIR 1987 SC 251, Ashok Kumar   v. 
Collector Raipur  AIR 1980 SC 112, R.S. Makashi  v.  I.M. Menon  AIR 1982 
SC 101 
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that interest of the opposite party is not jeopardized on account of 
lapse of time. However, explained delay and the ends of justice 
would not come in the way  of the Court to deny the relief on the 
mere ground of delay and laches.1  
41. WHAT  CONSTITUTES  LACHES

No hard and fast  rule  can be laid  down as to what
constitutes  laches. It depends upon the  conscience of  the Court 
to judge whether  the rule of laches applies in a particular case or 
not, instead of  adhering to in a fixed period.  The Courts ought to 
be guided by matters relating to the conduct of the parties and 
change in the situation not by period of delay.2 The jurisdiction 
under this Article is an equitable jurisdiction  which cannot be 
exercised in favour of a person who comes to the Court with gross 
negligence.3 The petitioner must come to the Court with due 
diligence and expedition.4 No set period is accepted by the Courts 
to constitute delay. It varies from case to case. The Courts  have 
thrown away the petitions on  the ground of laches for a delay of a 
period varying  from three to nine months. Unexplained delay of 
sixteen months in invoking the jurisdiction of the High Court 
constitutes laches and petition is  not maintainable.5  

42. CONTINUING  WRONG  AND  LACHES
Where an act is a  continuing wrong, mere delay in filing

the writ petition did not justify to stop hands from going into the 

1 Ghulam Ahmed Butt  v.  State of Jammu and Kashmir 1999 S.L.J.  560,  
Bahart Singh   v.   Union of India  2001 S.L.J.  49,   Syed Hafizullah   v.   State 
of J&K   2002 K.L.J.  75 
2 Punjab Provincial Co-operative Bank Ltd.  v. Secretary to Government of 
Punjab 1991 CLC 968 
3 Fateh Muhammad  v.  Abdul Sattar  1989 MLD 4772 
4 Obaidullah Khan  v.  Labour Court Karachi  1981 PLC  321 
5 Muhammad Rafique  v.  Azad Jammu and Kashmir Government   PLD 1979 
SC AJK 104 
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merits of the petition and decide the same on merits.1 The doctrine 
of laches would only be applied where in the estimation of the 
Court, the other party due to such delay, had been placed in such 
situation that by exercise of the right such other party would loose 
something which it had gained due to delay caused by the party 
seeking remedy or aid  from the Court, hence it would not be 
reasonable to place the other party in such a position by giving 
relief to the petitioner.2 However, an immoral  and illegal act, 
howsoever   old in its continuity or usage, does not attained 
morality or legality simply for the reason that it is age old  or that 
person making complaint against it, is not aggrieved or that he had 
been living with the situation.3 

If the petitioner is not at fault, he cannot be  refused relief 
on the ground of laches. Similarly in a question of public 
importance as to the interpretation of the Constitution  or where the 
wrong is continuing, the rule of laches is not accepted by the 
Courts as sufficient ground to refuse the petitions.4 The rule of 
laches is not applicable to a petition seeking direction in the nature 
of quo warranto as  each day  a person remains in illegal 
occupation of office, furnishes a fresh cause of action.5 Where  

1 Sheikh Ashiq Hussain  v.  Central Government of Pakistan PLD 1991 SC 807,  
Nusrat Fatima   v.   Azad Jammu and Kashmir Government  PLD 1985 SC AJK 
93,  Malik Asad Ali  v.  Federation of Pakistan  PLD 1998 SC  161 
2 Faisal Shafique   v.  Vice Chancellor Azad Jammu and Kashmir University 
1999 MLD 175 
3 Ghulam Mustafa Mughal Advocate  v.  Azad Jammu and Kashmir 
Government  PLJ 1998 AJK 140, Sardar Riaz Ahmed Khan v. Sardar 
Muhammad Abdul Rashid Khan  PLJ 2000 SC AJK 144 
4 Abdul Mujeeb Pirzada   v.  Federation of Islamic Republic of Pakistan  PLD 
1990 Kar. 9,  Abdul Muqtadir Khan  v.  Collector and Assistant Commissioner 
D.I. Khan  1983 CLC  1842,   Arsala Khan   v.  Province of Sind and others 
PLD 1976 Kar. 848 
5 Muhammad Siddique Advocate  v.  Ferhat Ali Khan  PLD 1994 Lah. 183 
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impugned action was  taken behind back of the party and was mala 
fide, the question of laches was hardly relevant in the case.1  

43. MALA FIDE
Mala-fide is another ground evolved by the Courts deemed

sufficient to refuse the equitable relief. A person seeking remedy 
from the Court of law must come with clean hands, and the Court 
would not grant relief  if the petitioner has not come to the Court 
with clean hands as the Courts are meant to administer justice to 
the aggrieved person not to perpetuate an inequity.2 Discretionary 
relief under this Article could not be exercised in the aid of 
perpetuation of injustice  or to protect  ill-gotten  gain by a person.3 
A  party seeking relief under this Article must show that it had 
come to the Court with clean hands and had a tangible right, 
which had been violated.4 Where a party does not come to the 
Court with clean hands and mind, but with mala fide intentions for 
dragging the innocent persons in uncalled for litigation, he  is not 
entitled to discretionary relief.5 The petitioners suppressing the 
material facts in their constitutional petition were not entitled to 
equitable relief for not coming to the Court with clean hands.6 
Suppression of material facts also reflects  the male fide of the 
petitioner disentitling him  to the relief.7 Suppression of the 
material facts, misleading the Court or the adverse parties, claims 
based on fabricated documents, repeated writ petitions etc. are 

1 Mst. Zainab Bibi    v.   Commissioner Lahore Division Lahore  PLD 1976 Lah. 
820 
2 Muhammad Rafique  v.  Azad Government  1980 CLC 99,  Muhammad 
Rafique   v.  Azad Jammu and Kashmir Government  PLD 79 SC AJK 104 
3 Wali Muhammad  v.  Sakhi Muhammad  PLD 1974  SC 106 
4 Bashir Ahmed Khan  v.  Custodian and another  1992 SCR 150,  Muhammad 
Din   v.  Custodian of Evacuee Property  2001 YLR 1527 
5 Giridhari  v.  Raghunath   AIR 1975 Orissa  60,  AIR 1979 Punjab & Haryana 
130 
6 Muhammad Aslam  v.  Mayor Municipal Corporation Muzaffarabad  1992 
CLC 2148 
7 AIR 1985 Delhi  29 
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indicative of mala fide conduct. Where  it  appears that relief is 
sought to  cause undue hardship,  inconvenience or injury to the 
other party   or to the public interest, it would be deemed as a mala 
fide exercise.1 Mere allegation of mala fide is not sufficient in the 
absence of some material in support of the allegations.2 

44. CONTRUCTUAL  OBLIGATIONS

The Courts have refused to indulge in the cases where a
breach of contract is alleged. The reason for refusal is that it 
involves inquiry and investigation into the facts which cannot be 
resorted to by the Court in exercise of its power under this Article. 
Constitutional jurisdiction can neither be used as a substitute for a 
suit  for recovery of money nor for the enforcement of contractual 
rights and obligations emanating from the  contract.3 The writ can 
lie only when a law is violated. Violation of terms and conditions 
of proclamation published in the newspaper inviting bids  for the 
auction which were violated by the authority did not fall within the 
term violation of law. It is a dispute involving violation of 
contractual liability and was not enforceable by way of a writ 
petition.4 The contractual obligations are not enforced through 
constitutional petition.5 However, where contractual  claims are 
based on statutory rules  and the public functionaries have not 
acted in accordance with the statute, the right can be pursued in the 
constitutional jurisdiction under this Article, even if it relates to 

1 M/s. Raman and Raman Ltd.   v.   State of Madras  AIR 1959 SC  694 
2 Abdur Rashid   v.   Azad Government  PLD 1982 AJK 45 
3 Sufi Muhammad Ramzan  v. Secretary Local Government  PLD 1987 Lah. 
262,  Muhammad Saif-ul-Mulk Nasir  v.  North West Frontier Province  1990 
CLC  560 
4 Azad Government  v.   Neelum Flour Mills  1992 SCR  381,  A.K. Trading 
Corporation Muzaffarabad  v.   Z.H. Construction Pvt. Ltd.  PLD 1998 SC AJK 
7,  Public Works Department Highway  Division  v.   Muhammad Qayyum 
Khan 2001 YLR  421 
5 Haji Noor  Din  v.  Chief Controller of Imports and Exports etc. PLD 1979 
Note  64,  Millat Tractors Employees Trust  v.  Government of Pakistan  PLD 
1992 Lah. 68 
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violation of contractual obligations.1 However, where an adequate 
remedy is available for the breach of contract, the constitutional 
petition is not maintainable.2 Similarly where no inquiry and 
investigation into the facts is necessary  and a petition can be 
decided in the light of the record placed before the Court and 
admitted by the parties, the equitable relief under this Article 
cannot be refused on the ground that it involves the contractual 
obligations.3  
45. ACQUIESCENCE  OR  CONSENT

Where the petitioner remained  silent, and by conduct
consented to the invasion of his right,  he  is stopped from 
challenging the action by his conduct  of acquiescence.  However, 
it implies positive acts, not mere silence or inaction. The 
acquiescence is another facet  of delay.   Where the petitioner 
remained silent knowing that his adversary has invaded his rights 
and did not challenge his action till it was accomplished, the 
petitioner is stopped by his conduct of acquiescence. The 
acquiescence sometime  amounts to consent when a contender 
remains associated in an action detrimental to his interest. The 
acquiescence must be such as to lead  to the  inference  of a license  
sufficient  to create a new right in the defendant.4 The 
constitutional jurisdiction of the High Court being equitable in 
nature, no relief would be granted to a litigant if he himself  was 
instrumental in the making of an order or if he acquiesced  in it, 
and he would not be allowed to turn round and challenge the same. 

1 M. H. Abidi   v.  State Life Insurance Corporation  1990 MLD 563,  Ch. 
Anwar Muhammad Khan   v.   Director of Industries and Mineral Development 
PLD  1994 Lah.  70 
2 Iftikhar Hussain  v.  Xen.  P.W.D. Highway Division Mirpur  PLD 1992 AJK 
22 
3 S.S. Saalar & Co.    v.  Ch. Muhammad Sarfraz  PLD 1984 SC AJK 77 
4 M.S. Power Control  Appliances  v.  Sumeet Machines Pvt. Ltd.  (1994) 2 SCC 
448 
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The equitable jurisdiction  could not be exercised in favour of a 
litigant with objectionable conduct.1  

46. OTHER GROUNDS
Besides above prohibitions implicit in the section itself and

evolved by the Courts on which there is almost consensus of 
judicial  opinion throughout the country, there are many other 
grounds on which the Court refuses to exercise the discretion 
vested in it under writ jurisdiction,  such  as  disputed questions of 
fact, finding  of fact  or concurrent findings of fact given by the 
Courts unless it is shown that the Court or Tribunal below has 
misread the evidence or not taken into consideration any material 
piece of evidence  or has not considered the clear evidence 
available on record or where factual controversy  is involved in the 
case or re-appraisal of evidence is sought.2 Mixed questions of fact 
and law could not be allowed to be raised for the first time in the 
High Court or Supreme Court,3 unless the question arises from the 
statutory provisions which can be decided on the basis of sound 
knowledge  of relevant statutory provision arising from the facts, 
such as building codes, computing of taxes etc.  Similarly the 
finding of the Tribunal of exclusive jurisdiction is also not 
ordinarily disturbed unless it is shown that it has come to a wrong 
conclusion by miscomprehension, misreading or non-reading of 
facts.4 The findings of fact given by a Tribunal of special 
jurisdiction based on evidence cannot be upset  and the High Court 
cannot substitute its own finding  for it.5 In writ jurisdiction the 

1 Abdul Qadir  v.  Abdul Karim   1999 PLC CS  947 
2 Allah Jiwaya  v.  Judge Family Court Ahmedpur Sharqia 1990 MLD 239, 
Karachi Co-operative Housing Societies Union  Ltd.  v.  Government of Sind 
1990 MLD  389,  Muhammad Younas  Khan  v. Government of N.W.F.P. 1993 
SCMR  618,  Daood Ahmed  v.  Mst. Sabira Moqaddas   PLD  1990 Lah. 158 
3 Ghulam Sarwar   v.  Muhammad Hussain  2000 CLC 1333 
4 Iftikhar Ali Khan  v.  Settlement Commissioner (Land) Lahore PLD 1991 Lah. 
55,  Abdul Razzaq   v.  Messrs  Ihsan Sons Ltd.  1992 SCMR  505 
5 Miss Nishat  Saeed    v.   Chairman Nomination Board of AJ&K,  PLD 1977 
AJK 33 
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High Court cannot substitute its own opinion for the opinion of the 
Tribunal of exclusive jurisdiction or administrative authority.1 
However,  when the order passed by an executive authority  or 
Tribunal of exclusive jurisdiction suffers from infirmity  and is 
violative of statutory provision, the High Court can exercise the 
powers and remand the case to the relevant authority for deciding 
it according to law.2 The questions of political nature are also 
avoided by the Courts for the reason that these should be left to the 
wisdom of the elected representatives of the people to be resolved 
in the Parliament by consensus or by the people at large.3 Similarly 
where relief sought is premature or has become infructuous and 
has remained academic only, the Court does not  exercise 
jurisdiction under this Article.    

47. HIGH  COURT  PROCEDURE  RULES, 1984
The jurisdiction of the Court under this Article is regulated

by the High Court Procedure Rules, 1984.  The rules are in 
furtherance of the constitutional provision for smooth  sailing  of 
the business of the Court.  Any  violation of the rules also 
disentitles a person to the discretionary remedy.   

48. WHETHER CODE OF CIVIL PROCEDURE
APPLICABLE

The procedure  to be followed by the Court while
exercising jurisdiction under this Article is regulated by the High 
Court Procedure Rules, 1984. However, the operation of Code of 
Civil Procedure is not excluded and the general principles of the 

1 Azad Jammu and Kashmir Government   v.  Mujahid Hussain Naqvi  PLJ 2001 
SC AJK 50 
2 Muhammad Azam   v.   Chairman Claims Commissioner  PLD 1982 AJK 115 
3 Abdul Mujeeb Pirzada  v.  Federation of Islamic Republic of Pakistan PLD 
1990 Kar. 9 
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Code of Civil Procedure  would be applicable in the constitutional 
proceedings.1  

The jurisdiction of the High Court under Article 44  in 
essence  is original civil jurisdiction, and the general principles of 
Civil Procedure Code have been applied  to applications under this 
Article in the matters relating to  review, res-judicata,  abatement, 
restoration of application dismissed for default, amendment of the 
petitions, adding or deleting the parties, bringing on record the 
legal representatives, joinder and non-joinder of the parties etc.2  

49. EXCLUSION OF JURISDICITON UNDER SUB-
ARTICLE 3

Sub-article (3) of this Article excludes the jurisdiction of
the Court under this Article as a whole “by  or in relation to a 
person in the defence service in respect of his terms and conditions 
of service or in respect of any matter arising out of his  service or 
in respect of any action in relation to him as a member of the 
defence services.”  However, the jurisdiction of the Court is not 
ousted, if the conviction  ordered by the Court Marshal against a 
person is in the capacity of such person as an ordinary citizen.3 
The petition of a member of the defence  services, even if it is 
based on fundamental rights, but is  in relation to any matter in 
which the jurisdiction is excluded, is not maintainable.4 In view  of 
this  provision, the High Court will have no jurisdiction  to issue a 
writ of Habeas Corpus for the production or release of a member of 
the defence  services, if he has been confined by a Court Marshal. 

1 Muhammad Akhtar Rana   v.  Special Tribunal Punjab  PLD 1977 Lah.  957,  
Sardar Muhammad Arshad Khan  v.  Azad Government  1998 PLC CS  217, 
Muhammad Nazir   v.   Muhammad Ashraf   PLD 1987 SC AJK 16 
2 Hussain Bakhsh   v.  Settlement Commissioner  PLD 1970 SC 1,  A.R. Niazi v.  
Pakistan  through Secretary Settlement & Rehabilitation Rawalpindi  PLD 1968 
SC 119,  Muhammad Hussain Munir  v.  Sikandar  PLD  1974 SC  139 
3 Ex. Capt. Muhammad Akram Khan  v.  Islamic Republic of Pakistan  PLD 
1969 SC  174 
4 Muhammad Mushtaq   v.  Federation of Pakistan   1994 SCMR  2286 
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The prohibition  applies by or in relation to a person who is a 
member of the defence services of Pakistan, but a  person who is 
not a member of any such service or where action has not been 
taken against him as such  member,  the immunity visualized by 
this section would not apply. Hence, a  person who is not subject to 
Military Law and jurisdiction has wrongly been  assumed by the 
Court Marshal, the Habeas Corpus  application in relation to him 
will not be barred.1  
50. INTERIM  RELIEF  ORDERS, SUB-SECTION (4)

Although the High Court Procedure Rules and the Code of
Civil Procedure also regulate the procedure for the issuance of 
interim relief orders while exercising jurisdiction under this 
Article,  the jurisdiction of the High Court to issue the interim 
relief orders  under this Article impliedly  stems from the language 
of  sub-article (4)(b)  of this Article, though it is couched in a 
negative manner that  when the, “Court has  reason to believe that 
the making of an interim order will have the effect of prejudicing 
or interfering ………… etc.”. It clearly manifests that the Court has 
the constitutional power to issue the interim relief orders, 
notwithstanding the Code of Civil Procedure and the High Court 
Procedure Rules.  The jurisdiction exercised by the High  Court in 
relation to interim relief orders, therefore, not only stands on  a 
higher  pedestal  but  is  wider  than  that under the Code of Civil 
Procedure.2  

However, it is subject to the condition that if the making of 
an order has the effect of prejudicing or interfering  with or 
otherwise  harmful to the public order or public interest,  it shall 
not be issued unless the Advocate-General or any officer 
authorized by him is heard, and the Court  records its satisfaction 
that the making of interim order would not have the effect as 
referred above.  

1 Begum Shamim Afridi    v.   The Province of Punjab   PLD 1974 Lah. 120 
2 Muhammad Hussain Munir v. Sikandar  PLD 1974 SC  139. 
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1 The effect of interim order passed under our Constitution is 
unlimited as against  the power of the High Court in  the other 
provinces of Pakistan, where  such an order can remain valid for 
six months only in certain cases, and the High Court is obliged to 
dispose of the case on merits within six months from the day the 
order is issued.2  But that does not mean that our Court should not 
be quick in disposing  of such matters as early as possible.  

ARTICLE 44-A. 
3[Rules of Procedure.- Subject to the Constitution 
and law, the High Court may, in consultation with the 
Government, make rules regulating the practice and 
procedure of the Court or of any Court subordinate to 
it.] 

COMMENTS 

This Article corresponds to Article 202 of the Constitution 
of Pakistan, Article 225 of the Constitution of India  and section 
102 of the Occupied Jammu and Kashmir Constitution. Under this 
Article the High Court can make the rules regulating its practice 
and procedure  and of the Courts subordinate to it, but in 
consultation with the Government, while under the corresponding 
provision of the Constitution of Pakistan, the High Court has itself 
the authority to make the rules without consultation of the 
Government.  

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
2 Article 199 (4-A) & (4-B) of the Constitution of Pakistan 1973.  
3 Inserted by (Third Amendment) Act, 1976.  
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Subjecting rule making authority of  the Court to the 
consultation of the Government militates against the independent 
functioning of the judiciary for thwarting  and fettering the smooth 
sailing of the process of the Court in not being able to  amend, 
repeal or make the rules according to the challenges posed by the 
changed circumstances and to meet the requirements of new 
enactments by the  Council and the Assembly. This Article also 
militates against the spirit of separation of the judiciary from the 
executive by subjecting the authority of the superior judiciary to 
the consent of the Government in regulating the internal procedure 
and practice of the Courts,  hence, it is required to be brought in 
line with its corresponding provision of the Constitution of 
Pakistan so that the Court is able to make or amend the rules of its 
practice and procedure  and of the Courts subordinate  to it as and 
when it requires  and appears  to  it to be just. 

ARTICLE 44-B 
1[Decision of High Court binding on Subordinate 
Courts.- Subject to Article 42-B, any decision of the 
High Court shall, to the extent that it  decides a 
question of law or is based upon or enunciates a 
principle of law, be binding on all Courts subordinate 
to it.] 

1 Inserted by (3rd Amendment) Act, 1976 
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COMMENTS 

This  Article corresponds to Article 201  of the Constitution 
of Pakistan. In the presence of this Article, the precedents of law 
of other High Courts of the country are excluded as far as they are 
at variance with the principle of law laid down by our High Court.1 
Our subordinate Courts are, therefore, required to be careful while 
deciding the points of law so that they follow the judgments of this 
High Court on the point of law in controversy.2 The lower Courts 
of Azad Jammu and Kashmir are bound to follow the decisions of 
the  Supreme Court and High Court of Azad Kashmir on the 
question of law.3   

It is not only the Courts subordinate to the High Court, but 
all other executive authorities of Azad Jammu and Kashmir are 
also bound by the principle of law enunciated  by  the High Court 
on any point, till it is reversed by the Supreme Court.   

In view of the words “binding on all the  Courts 
subordinate to it”  the High Court itself is not bound  by its 
decision. It may change its view on a point of law in a subsequent 
case. However, under  Rule 18 of Chapter-V of the High Court 
Procedure Rules, 1984,  the decision of the Full Bench shall be 
binding on the Division Bench and decision of the Division Bench 
shall be binding on the Single Bench. Not less than same number 
of Judges will  be required to change an earlier view. 

1 Noor-ur-Rehman  v.  Mst. Zareena Jan  1989 CLC 1578 
2 1989 PTD 591 
3 Malik Muhammad   v.  Jan  Muhammad  1989 CLC 776 
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ARTICLE 44-C 
1[44-C. Seat of the High Court.- (1) The permanent 
seat of the High Court shall be at Muzaffarabad. 
(2)    The High Court may, from time to time, sit at 
such other places as the Chief Justice of the High 
Court, with the approval of the President, may 
appoint.] 

COMMENTS 

This Article corresponds to  Article 198 of the Constitution 
of Pakistan. The difference, however, is that the relevant Article of 
the Constitution of Pakistan also specifies the places where the 
Benches of the High Courts of different provinces are to sit, 
besides the principal seats of the High Courts. Under our 
Constitution the permanent seat of the High Court shall be at 
Muzaffarabad, however,  the High Court may sit at such other 
places as the Chief Justice with the approval of the President may 
appoint. In Pakistan it is for the Governor of a province to 
determine where a bench of the High Court shall sit outside the 
principal seat. In Azad Jammu and Kashmir this prerogative is 
vested in the Chief Justice with the approval of President. Sub-
section (3) of section 101 of the Occupied Jammu and Kashmir 
Constitution corresponds to  provision of our Constitution. The 
sitting  of the High Court at different places involves the finance 
and public and administrative exigencies, hence the proposal and 
concurrence of the Government has to be a condition precedent 
before the Chief Justice seeks approval of the President  for sitting 
at any other place than the principal seat.  

1 Inserted by (10th Amendment) Act, 1993. 
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Clause (4)  of Article  198  of the Constitution of Pakistan 
also spells out same spirit that it is on the advice of the Cabinet that 
the Governor may, after consultation with the Chief Justice of the 
High Court, determine the other places than the principal seat 
where  the High Court or a Bench  thereof, may sit. The specific 
incorporation of this clause in Article 198 of the Constitution of 
Pakistan lends support to the opinion that it is the advice of the 
Government which has to precede the approval by the President for 
sitting of the High Court at any place other than  its permanent 
seat.  

 The Circuit Benches of the High Court in Azad Jammu 
and Kashmir are functioning at Mirpur, Kotli and Rawalakot. No 
permanent Judge sits at these Benches, however, the Judges of the 
High Court invariably  hold the circuit sittings at these stations 
according to the directions  of the Chief Justice. It does not mean 
that their jurisdiction is confined  to the areas where they sit, but 
extends to the whole of Azad Jammu and Kashmir, wherever they 
may sit. The jurisdiction of every Circuit Bench of the High Court 
under this Article is the same as that of the Principal Bench.  

ARTICLE 45 
Contempt of Court.- (1) In this Article ‘Court’ 
means the Supreme Court of Azad Jammu and 
Kashmir or the High Court. 
(2)    A Court shall have power to punish any person 
who,- 
(a)    Abuses, interferes with or obstructs the process 

of the Court in any way or disobeys any order 
of the Court; 
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(b)     Scandalizes the Court or otherwise does 
anything which tends to bring the Court or a 
Judge of the Court into hatred, ridicule or 
contempt; 

(c)  does anything which tends to prejudice the 
determination of a matter pending before the 
Court; or 

(d)     does any other thing which, by law, constitutes 
contempt of the Court. 

(3)     The exercise of the power conferred on a Court 
by this Article may be regulated by law and, subject 
to law, by rules made by the Court. 

Synopsis 

1. Powers  of  contempt  under other  laws
2. Aim and object of contempt laws
3. Effect of exceptions under Contempt of

Courts Act on the powers of the Court
4. Powers of Supreme Court & High Court
5. Nature  of  contempt  proceedings
6. Broad categories of contempt
7. Whether  intention  necessary
8. Freedom of press and law of contempt
9. Plea of truth
10. Judge  in  his  own  cause
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11. Sparing  use  of  the  power
12. Apology

COMMENTS 

This Article corresponds to Article 204  of the Constitution 
of Pakistan, Article 215 of the Constitution of India and section 94 
of the Occupied Jammu and Kashmir Constitution. This provision 
found place as section 25  in the Azad Jammu and Kashmir 
Government Act, 1970.  

1. POWERS  OF  CONTEMPT  UNDER OTHER  LAWS
Besides this Article, the Court is vested with the powers of

Contempt of Court under the Contempt of Courts Act, 1993, which 
has replaced  Contempt of Courts Act, 1926. It is more detailed 
and comprehensive than the repealed Act. The Court was also 
vested  with the powers of Contempt of Court under section 17 of 
the Courts and Laws Code, 1949, which is now repealed by section 
12 of the Contempt of Courts Act, 1993. Contempt of Courts Act, 
1993, is in line with sub-article (3) of this Article and is regulatory 
in nature. Besides the Contempt of Courts Act 1993, the powers of 
the Supreme Court and High Court in the matters of contempt are 
regulated by the Rules of their practice and procedure.   

Sections 480 to 487 of the Code of Criminal Procedure also 
deal with certain clauses of Contempt of Court. Similarly the 
criminal contempt provided by section 228  of the Pakistan Penal 
Code is a contempt which may be tried summarily by the High 
Court and punished forthwith.1   

1 G.S. Gideon Advocate   v.   The State  PLD 1963 SC 1. 
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2. AIM AND OBJECT OF CONTEMPT LAWS

The aim and object of enacting the law of contempt  is to
maintain the dignity of the Courts  and to prevent  attempts from 
any quarter to shake  the confidence of public in them. It  aims to 
prevent undermining the public faith  and confidence in the 
administration of justice and their belief in the impartiality  of 
Courts  and  dispensation of justice to  maintain  the majesty of law  
which is the basic requirement of a State  and stable  Government. 
Any attack on the integrity of the Court or its Judge will tend to 
shake the confidence of the public  in the administration of justice 
which is detrimental  and injurious to the existence  of the State 
itself.1 The purpose  of the contempt proceedings is to protect the 
public i.e. (who have the privilege to invoke the jurisdiction of the 
Court for the  redressal of their disputes)  from the mischief the 
contemnors would incur if the authority of the Court was 
undermined or impaired.  The purpose behind the law is to keep 
the confidence of the public at large in the administration of justice 
and prevent any person from damaging the same.2   

3. EFFECT OF EXCEPTIONS UNDER CONTEMPT OF
COURTS ACT ON THE POWERS OF THE COURT

If the Courts take notice of a contempt under section 3 of
the Contempt of Courts Act 1993, the exceptions appended with 
the provisions may be kept in view while deciding  guilt of a 
contemnor,  but if notice of contempt is taken under Article 45 of 
the Constitution,  exceptions provided in section 3 of the Contempt 
of Courts Act, shall not apply because this law is subject to the 
Constitution, it does not control the Constitution.3 Law can only 
regulate the exercise of powers, that means it can prescribe the 
procedure and sentence. The powers of legislature to make law  
stems out  from sub-article (3) of  Article 45  not from any other 

1 The State   v.   Sheikh Shoukat Ali Advocate PLD 1976 Lah. 355 
2 Robkar-e-Adalat  v.  Raja Khawar Nawaz   PLD 2005 SC AJK 7 = PLJ 2005 
SC AJK 238 
3 Robkar Adalat  v.   Sarfraz Alam  PLJ 1996 AJK 75 
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provision of the Constitution. General powers of the legislature 
are subject to this Article and any deviation, overriding, 
intermingling  or substituting its  own interpretation over the 
powers conferred by this Article, would amount to violation of 
provisions of the Constitution.1 The provisions of Contempt of 
Courts Act, 1993 which prescribe limit and extent of the person’s 
commission or omission to be construed as contempt, is the power 
of the Court  to determine, not of the legislature to  prescribe. 
Hence, the provisions which militate against Article 45  of the 
Constitution are ultra vires  of the Constitution.2   

As far regulating of this power by the law under sub-article 
(3) of Article 45 is concerned, it  connotes making of the law 
prescribing the manner, method and procedure of  the exercise of 
the powers by the Courts, not controlling its powers, but arranging 
the same in a way that a fair trial is ensured. Even if the law and 
the rules are not  framed for regulating the powers,  the  superior 
Courts are still at liberty to exercise the powers vested in them 
under this section and even  after framing the laws and rules, if any 
of  the provision of law  or rules curtails or abridges the powers of 
the Court, that shall be ignored as non-existent and the Court can 
proceed in the matter.3 Similarly, all other enactments and rules 
and any provision contrary to the present Article found in any Act 
or Rule shall be deemed as non-existent.4  

4. POWERS OF SUPREME COURT & HIGH COURT
The scope  of this Article is restricted to the Supreme Court

and High Court. Being Courts of record, these Courts  have 
inherent jurisdiction to punish summarily  any person who 

1 Robkar Adalat  v.  Sarfraz Alam  PLJ 1996 AJK 75 
2 Ibid 
3 Robkar Adalat   v.   Sarfraz Alam    PLJ 1996 AJK 75, Ashfaque Ahmed 
Sheikh  v. The State PLD 1972  SC 39, The State  v.   Sheikh Shoukat Ali 
Advocate  PLD 1976 Lah. 355,  Contempt of Court proceedings against Gen. 
(Rtd.) Mirza Muhammad Aslam Beig  PLD 1993 SC 310,  R.L. Kapur   v.  State 
of Tamil Nadu  AIR 1972 SC  858 
4 Robkar Adalat    v.   Sarfraz Alam  1996 MLD 1752  =  PLJ 1996 AJK 75 
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commits any act or attempts to interfere with the administration of 
justice  so as to preserve the administration of justice and to 
maintain the authority of law.1  The High Court of Lahore  in the 
famous case of  Sir Edward  Snelson,2   laid down that “law of 
contempt is motivated to achieve two main objects, firstly  to 
maintain the faith of the people in the integrity, efficacy, dignity, 
impartiality and uprightness  of the Judges so that the orders 
passed by them are looked upon with respect and are obeyed and 
complied, and secondly to afford protection to the Judges from 
being threatened, intimidated  and abused while administering 
justice so that they perform their judicial functions  according to 
law and dictates of their conscience  freely without fear  or 
favour.”  The Supreme Court of Pakistan reaffirming the view, 
concurred with the judgment holding that scandalous   attacks upon 
the Judges are punished because they are against the public and not 
against the Judges which are calculated to cause obstruction  to 
public justice.3 The Supreme Court of Pakistan and the Lahore 
High Court in the cases reported as The State   v.  Sheikh Shoukat 
Ali Advocate,4  have held the law of contempt as not repugnant to 
the teachings of Quran and Sunnah.  

5. NATURE  OF  CONTEMPT  PROCEEDINGS
The contempt proceedings are sui generis  and have

developed special set of rules originating  in Common  Law of 
England. These can neither be called civil nor criminal in nature.5 
However, there are two broad categories of contempt. One kind of 
contempt is punishable for the disobedience of an order of the 
Court  with a view to enforce  the rights of private parties and the 
other is punishable for vindicating the dignity of the Court. The 

1 G.S. Gideon Advocate   v.  The State  PLD 1963 SC 1 
2 The State  v.  Sir Edward Snelson PLD 1961 Lah. 78 
3 Sir. Edward Snelson  v.   Judges of High Court Lahore PLD 1961 SC 237 
4 The State  v. Sheikh Shoukat Ali Advocate  PLD 1976 Lah. 355 
5 Ch. Zahoor Elahi  v.  Zulfiqar Ali Bhutto  PLD 1975 SC  383 
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former is regarded as a civil remedial, while latter as criminal and 
punitive.1  

The contempt  proceedings are treated akin to criminal 
proceedings.2 However,  a difference between  the criminal cases 
under different penal laws other than laws relating to the contempt 
matters  is that in other criminal matters,  the onus is upon the 
prosecuting agency to prove the charge as the presumption of 
innocence  remains available  to the accused, whereas in contempt 
mattes, the notice is issued only when the Court is, prima facie, of 
the opinion that the contemnor has  by conduct tried to lower down 
the prestige of the Court in general public so as to maintain the 
dignity and authority of the Court in the public at large.3  

6. BROAD CATEGORIES OF CONTEMPT
The present Article lays down four situations  listed in

clauses (a) to (d)  of sub-article (2) of this section where under the 
Court is empowered to punish  any person for its contempt, if any 
of the eventuality is proved.   These clauses  are self-speaking, 
wide-enough  and embrace all possible eventualities  and 
circumstances to apprehend the contempt of Court.   

Under  clause (a)  of sub-article (2) any act which obstructs 
the process of the Court by abusing, interfering or disobeying any 
order of the Court, is a contempt. Every kind of interference which 
is calculated to obstruct or interfere with the lawful process of the 
Court amounts to  Contempt of Court.4 Similarly  where a party 
violates the unqualified undertaking given to the Court on the basis 
of which Court allowed a certain course of action,  it amounts to 
contempt.5 Where a police officer obtained the remand of an 

1 Zikar   v.  State  AIR 1952 Nagpur  130 
2 AJ&K Ehtesab Bureau  v.  Mujahid Hussain Naqvi  2003 SCR  109 
3 AJ&K Ehtesab Bureau  v.  Mujahid Hussain Naqvi   2003 SCR 109,  Ch. 
Zahoor Elahi  v.  Zulfiqar Ali Bhutto  PLD 1975 SC 383,  Syed Aajaz Ali Gilani 
Advocate   v.   Sardar Atique Ahmed Khan 1995 SCR  176 
4 State   v.  Mujib-ur-Rehman Shami  PLD 1973 Lahore 1 
5 Sukumar Mitra   v.  Tarasankar Ghosh  AIR 1952 Calcutta 591 
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accused by misrepresentation so as to coerce  him to make the 
confession,  or  where a stay order was obtained on false 
representation, it is a contempt of Court.1 Similarly, an attempt  to 
influence a witness to stop him from deposing before the Court 
constitutes contempt, as it is flagrant interference in the 
administration of justice.2   

Under  clause (b) of sub-article (2) of this Article where 
anything is said, done  or written which scandalizes the Court or 
brings the Court or a Judge into hatred ridicule or contempt 
whereby they are brought into disrespect or their authority or 
dignity is lowered  and adversely affected   or their impartiality is 
shaken, it amounts to scandalizing the Court  or a Judge, as the 
case may be.3 The words Court and Judge in sub-article (2) of 
Article 45 of the Constitution are used as substitute for one another 
and are synonymous  and inseparable from each other.  Chief 
Justice being first amongst equals derives his judicial authority 
from the judgeship of the Court not from being Chief Justice and 
the powers of contempt of Court is bestowed upon Judge, not the 
Chief Justice. Taking away that  power  from Judge and vesting it 
in the Chief Justice under the guise of regulating the powers 
amounts to withdrawing the powers vested in the Judge under 
clause (b), sub-article 2 of Article 45  of the Constitution. Hence 
the provisions regulating the powers in this manner,  militate 
against the Constitution, consequently ultra vires of the 
Constitution.4  

Under clause (c) when anything  is done which prejudicely 
affects the determination of a pending matter before the Court, it is 

1 The State   v.  Hafeez  Ahmed,  Inspector C.I.A. Sialkot  PLD 1958 Lah. 88 
2 N. S. Hoon  v.  Advocate-General Sind Karachi  1979 SCMR 600 
3 Sir Edward Snelson   v.  Judges of High Court Lahore  PLD 1961 SC 237, 
Muhammad Pinial  v.  The State  1969  P.Cr. LJ 1498 
4 Robkar Adalat  v.  Sarfraz Alam  PLJ 1996 AJK  75 
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equally a contempt. The comments on the pending cases which 
tend to influence   and prejudice the mind of the Judge before 
whom the proceedings are pending is a  grave contempt of Court. 
Similarly, the comments made in a newspaper on a matter pending 
in the Court not only prejudice the issue, but also create 
atmosphere in the people  not to accept the verdict of the Court to 
the contrary, amounts to eroding and damaging the confidence of 
the public in the administration of justice and it amounts to 
contempt of Court.1 The real test whether a particular act amounts 
to contempt is whether or not it tends to interfere with the course 
of justice by prejudicing  the minds of the public against a party in 
the pending case and thus prejudice  the fair trial.2   The 
publication of  petitions may have undesirable effect  of 
prejudicing the party  whose version is not placed before the 
public,3 or publishing of a judgment before it is pronounced  in 
accordance with law amounts to grave contempt.4   

It is the duty of the Editors of the newspaper to ensure that 
if it is felt necessary to publish the Court proceedings or any order  
recorded by the Court, the correct statement of fact as recorded by 
the Court is published in the newspaper.  They are expected to 
observe maximum care in reporting the matters having tendency to 
cast reflection  upon judicial system of the State. The contempt 
becomes gross if false matter is attributed to the Court. No news 
should be published  on the desire of any individual without 
ascertaining the true facts.5   

1 Manzoor Ahmed Malik  v.  Judges of Lahore High Court  PLD 1976 SC 608 
2 Attorney-General of Pakistan  v.  Abdul Hamid Sheikh, Editor Civil & 
Military Gazette  PLD 1963 SC 170 
3 Saadat Khialy   v.  The State   PLD 1962 SC 457 
4 Abdus Salam, Editor Pakistan Observer  v.     The State  PLD 1958 SC  528 
5 AJ&K Ehtesab Bureau  v.  Mujahid Hussain Naqvi  2003 SCR  109 
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However, the Judges and Courts are alike open to criticism, 
and if reasonable argument or  expostulation is conferred  against 
any judicial act as contrary to law or the public  good, no  Court 
would   treat that  as contempt of Court. Justice does not live in the 
seclusion  and protection of  cloisters. It is an essential part of 
practical life and should, therefore, be open to fair comments, but it 
should run in  streams, pure  and  clear  and   should  not be 
contaminated with night-soil. 1  

Clause (d) of sub-article (2), caters all other things which 
by law constitute  contempt of Court.  Reproduction of a  matter 
constituting contempt is also liable to contempt as if it is the 
original publication.2 However, comments on matters which have 
not yet gone to the Courts do not constitute contempt. But  fair 
comments on the decided cases do not constitute contempt, unless 
the mode and method of disposal of case or cases by Judge is 
calculated to bring the administration of  justice to disrespect and 
ridicule, which will amount  to contempt of Court.3     

7. WHETHER  INTENTION  NECESSARY
The absence of intention to  scandalize  a Court  does not

absolve a person from the charge of contempt, if his  writings  or 
utterance falls within the  mischief of the present section. The 
Courts are concerned  with a tendency of the  words used  and not 
with the thoughts the person using the word is harbouring in his 
mind.4 Even  if the commission of contempt may not be intended 
by a person  by any action or  gesture, words written or spoken, but 
if they tend to scandalize the Court  or bring the Court or  a Judge 
into the hatred, ridicule   contempt,  such person would be guilty of 

1 Robkar-e-Adalat  v.  Raja Khawar Nawaz  PLD 2005 SC AJK 7 = PLJ 2005 
SC AJK 238 
2 Manzoor Ahmed Malik  v. Judges of Lahore High Court  PLD 1976 SC 608 
3 State   v.   Moulana Abdul Rashid   PLD 1964 Dacca  241 
4 The State   v.   Moulana Abdul Rashid Tarkabagish  PLD 1959 Dacca  252 
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contempt.1. Intention of contemnor is irrelevant. It is the words 
spoken or written which, if,  tend to interfere with the course of 
justice, it amounts to contempt.2   

An attack on a  Judge in his private capacity would not be a 
subject matter of an action under the law of contempt.  But it 
should constitute, if his private capacity could not be segregated 
from his public  capacity.  The individual Judge deserves respect 
and reverence because of the seat he occupies  and the forum he 
preside over. The object of contempt proceedings is not only to 
vindicate  the honour of individual Judge, but that  of the Court.3   

8. FREEDOM OF PRESS AND LAW OF CONTEMPT
Freedom of speech and expression is a  fundamental right

of a State Subject, be  it a natural or a legal person, such as press, 
print or media of the State.  However, this right is subject to 
restrictions and one  of the restrictions  is in relation to the 
contempt of Court. The press is free, but its freedom is dependent 
on the condition that it does not commit contempt of Court. The 
press does not stand on any high pedestal than an ordinary citizen. 
The press is free to criticize the administration of justice on the 
functioning of the Court or  decisions of Judges, but it must be 
positive and constructive not motivated to tarnish the  image of the 
Court and the Judge  among the public  and lower down   the 
authority of law and dignity of the Courts.  Where an impression is 
given by any publication  that a Judge or the Court  decides the 
cases on extraneous considerations and not impartially or on 
merits, it undermines  the confidence and the faith of general 
public in the dispensation of justice.4 The wide publicity alone is 
not apprehend-able. The publicity of an objectionable statement 
even before the limited circle  or audience may amount to 

1 Suleman Habibullah  v.  The Editor, Printer, Publisher, Reporter (Staff) of 
Daily Jang Karachi  PLD 1995 Kar. 1 
2 PLD 1954 F.S.C.   313 
3 The State  v.   G.M. Mufti   PLD 1983 SC AK 170 
4 Manzoor Ahmed Malik  v. Judges of Lahore High Court  PLD 1976 SC 608 
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contempt of Court.1 However, if the contemnor on  realizing his 
mistake contradicts his objectionable publication without any loss 
of time before causing any injury to the confidence of the people in 
the administration of justice, it is a mitigating circumstance 
otherwise it may lead to the inference that the matter  was 
deliberately published and mistake was not bona fide.2  

9. PLEA OF TRUTH
Truth of the statement  is not a valid defence in contempt

proceedings when the integrity, honesty and impartiality of a Judge 
is attacked or his Court is scandalized.3  Even if a publisher is 
prepared to justify the truth of a statement by evidence, it would 
be no defence to the contempt as confidence in the  administration 
of justice is weakened and eroded.4 An attempt to justify the 
contemptuous statement amounts to fresh contempt.5   

10. JUDGE  IN  HIS  OWN  CAUSE
Contempt proceeding is a unique law which militates

against the principle of natural  justice  that no one shall be a Judge 
in his own cause.6 The jurisdiction to punish for contempt  is 
considered to be a special jurisdiction governed by its own rules 
even where it comes in conflict with the general principles of law. 
“The contempt proceedings  conflict with the principles of general 
law  in the manner that truth is no justification to an act of 
contempt, that the  press is equally liable for  contempt as an 
ordinary citizen; there can be no objection to a Judge’s  taking part 
in the proceedings who is subject to attack  as he cannot vindicate 
his grievances as an ordinary litigant nor can appear before  his 

1 Sir Edward Snelson  v.  Judges of High Court Lahore PLD 1961 SC 237 
2 In re: Arif Nizami  and others  PLD 1971 SC 72 
3 M.H. Khondkar  v.  The State  PLD 1966 SC  140 
4 The State  v.  Mujibur Rehman Shami  PLD 1973 Lah. 1 
5 The State  v.  Ezaz Mahmood PLD 1971 Lah. 445 
6 Robkar-e-Adalat  v.  Raja Khawar Nawaz PLD 2005 SC AJK  7 = PLJ 2005 
SC AJK 238 
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own Court and neither can attacks be replied in press. The  only 
place for the scandalized Judge is to  reply the allegations in his 
judgment and that the proceedings are not to take form of a trial 
and punishment may be meted out  summarily. However 
reasonable opportunity must be given to the contemnor.”1 

In contempt proceedings the Judge who is scandalized can 
proceed  against the contemnor  for his or his Court’s contempt. It 
is  not the vindication of the person or the character of the Judge, 
but the position  a person is occupying as a justice that has to be 
vindicated so as to save the dignity of the Court and  maintain  the 
confidence of the public in the system.  Power of Contempt of 
Court is not for taking revenge  or vindicating the position of a 
Judge, but to ensure dignity, authority, austerity  and supremacy  of 
institution entrusted with task of administering justice. All those 
connected with the task are  entitled to protection visualized by 
Article 45 of the Constitution and Contempt of Courts Act,  if any 
omission or commission attributed  to them attracts  the provision 
of Article 45 of the Constitution so as to ensure the authority of 
law.  The power of contempt has to  remain and is to be protected 
in similar way as Assembly protects its privileges and the 
Government its lawful authority.2    

The Judge proceeds as a person to   vindicate the position 
of the Court and its Presiding Officer. A Judge whose contempt is 
committed,  is the right person to state and discuss the manner and 
mode of committing the contempt and then adjudicate it.  It is for 
this reason that the Judge whose contempt is committed shall act in 
a pre-emptory and   summary manner  to thwart all the attempts to 
interfere in the administration of justice.3  

Although there can be no bar for a  Judge  whose contempt 
is committed to proceed against the contemnor, however, if the 

1 State   v.  Mujib-ur-Rehman Shami   PLD 1973 Lah. 1,  The State   v.  G.M. 
Mufti  and others PLD 1983 SC AJK 170 
2 Robkar Adalat   v.   Sarfraz Alam  PLJ 1996 AJK  75 
3 Sir Edward Snelson  v.  Judges of High Court Lahore  PLD 1961 SC 237 
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Judge himself voluntarily  restrains in hearing such like cases, it is 
for him to decide, but no  law can defeat the powers conferred by 
this Article.1    

11. SPARING  USE  OF  THE  POWER
The necessity of the law of contempt cannot be ignored but

has to be used sparingly, although jealously guarded. It is expected 
from the Judges and the Courts to exhibit  a conduct which inspires 
trust, belief and confidence in the general public than the  fear of 
contempt of Court. Judges are expected to command respect  and 
not to demand it. The respect can be commanded only by 
maintaining  the dignity and neutrality.  Judges are expected to be 
more  forgiving  than to be sensitive unless it becomes inevitable to 
resort to the extreme extent of proceedings in the contempt.   

The possession of this power is one thing but its exercise is  
altogether a different thing. It is well said that “jurisdiction  to take 
action for contempt should be jealously guarded but sparingly 
exercised”. The Court should not be unduly  sensitive or touchy 
and should patiently ponder over the whole affair  before taking 
any action. Forbearance  is in the interest of justice than being 
touchy in any such matter. The object of contempt stands achieved 
once the contemnor submits  an unconditional apology and  the 
matter must be   finished  there.  
12. APOLOGY

In the contempt of Court proceedings, the contemnors
ordinarily  tender conditional or unconditional apology. This does 
not provide  the offender with any right of excuse  to be let off,  as 
tendering the apology  does not  remedy the injury  caused and 
harm done to the administration of law by his contemptuous act. 
However, it can be  treated as a mitigating circumstance which 
may or may not be accepted whether conditional or unconditional. 
However, every case depends upon its own facts and 
circumstances and it will  depend upon the words  and tenor of the 

1 Robkar Adalat   v.   Sarfraz Alam  PLJ 1996 AJK 75 
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apology and the time and manner in which it is offered.1 The 
conduct of the contemnor must show that he is really  and sincerely 
repentant on his behaviour.2 He must demonstrate his real and 
sincere  feelings of regret  and his intention to efface the mischief 
caused to Court by his action.3 The Courts do not ordinarily accept 
the qualified apology or apology with justification neither is it 
accepted after the conclusion of the case.4 Apology, if any, has to 
be unqualified and tendered at the earliest opportunity. It has to 
precede and not succeed the  pleas showing justification of the 
contemptuous acts. To offer an apology after the effort to justify 
the action fails, cannot be treated as unqualified and unconditional 
apology.5 Notwithstanding  the powers of the Court to accept  or 
not to accept the apology whether conditional or unconditional, the 
magnanimity demands that the  benevolence must be shown by the 
Courts. The Courts exercise the powers conferred on them under 
this Article with  great care and circumspection  only where it is 
absolutely necessary to do so to keep the dignity  of the Court.6   

However, apology is not a complete defence but is only a 
mitigating circumstance. It is incumbent upon a Judge to ensure 
that a Court is not ridiculed by his individual actions. Good Judges 
never create an occasion whereby their person or Court is 
ridiculed. Real respect for the Court cannot be generated nor 
restored   by the fear of weapon of contempt of Court, but by 
creating confidence of general public in the administration of 
justice by conduct and character of Judges and fair delivery of 
justice and un-mindful of political or personal affairs. While 
passing sentence against the contemnors  the Courts have to strike 
a balance between maintaining the dignity of the Court, harm 
caused to it by the contemnor  and  their   repentance  coupled with 

1 Sh. Zahoor Ahmed   v.   Sheer Ali  1977  P.Cr.LJ  852 
2 Muhammad Yunas   v.  The State  PLD 1976 SC 449 
3 Ibid 
4 Ch. Ghulam Shakeel  v.  S.H.O. Naulakha  1990 P.Cr.LJ 587 
5 Ashfaque Ahmed Sheikh v. The State PLD 1972 SC 39 
6 Ch. Zahoor Elahi  v.  Zulfiqar Ali Bhutto  PLD 1975 SC 383 
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apology, and the sentence shall be passed keeping in view these 
factors.1 

The apology is not a defence in contempt  matters neither 
can it be accepted as a matter of routine.  If Courts start accepting 
apology as a routine, then the commission of offence would 
become a practice. Persons with evil designs,  who do not like fair 
dispensation of justice, would attack the judiciary and the Judges 
to further their  ends and when an action is taken, they would bail 
themselves out by filing an apology. There is no doubt that the 
Courts have to show benevolence when apology is tendered, but it 
has to be seen that  as to whether the apology  is being sincerely 
tendered or not. In case of gross contempt an apology cannot be 
accepted as a matter of routine because it may encourage the 
repetition of the offence.2  However, the apology can be ignored 
when the  contempt  is clear, deliberate and beyond reasonable 
doubt. In case there is a ground for reasonable doubt, its benefit 
must  go to the accused contemnor.      

Although the intention or mens-rea is not the factor to be 
seen while considering the case of contempt, but when there is a 
room to doubt that the contemnor acted  under some 
misapprehension of fact  or on  mistaken but honest notion of his 
right, the contemnor must be given the benefit of doubt. This 
would  enhance the dignity of the Court and the Judge in the 
public.3 Where two young police officers were found guilty of 
contempt of Court, but both of them submitted unconditional 
apology and put themselves  at the mercy of the Court, who also 
appeared from record to have acted under the pressure of their 
high-ups, the benefit of doubt by acquitting them of the charge of 

1 Robkar-e-Adalat  v.  Raja Khawar Nawaz  PLD 2005 SC AJK 7  =  PLJ 2005 
SC AJK 238 
2 Syed Aajaz Ali Gilani Advocate   v.  Sardar Atique Ahmed Khan  1995 SCR 
176 
3 S.M. Yousaf   v.  S.K. Rahim  PLD 1969 SC 77,  Muhammad Hasham Khan 
v. Malik Bashir Ahmed  1980 SCMR 801
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contempt was extended in the larger  interest of justice.1 Where 
appointments are made in violation of the verdict of the Supreme 
Court by the executive, it is the  gross contempt, however, when 
these are  cancelled  and the wrong is rectified along with 
unqualified apology in writing by the contemnors  throwing 
themselves at the mercy of the Court, the apology was accepted 
believing  that the accused contemnors are really repentant.  The 
object of upholding the dignity of the Court was achieved, hence 
unqualified apology was accepted.2 However, where  the persons 
knowingly disobeyed the judgment of the Supreme Court  by 
allotting the plot and did not  feel any remorse  in disobeying the 
order and claimed that nothing wrong had been done by them, but 
later on submitted that the judgment of the Supreme Court was not 
read by them  and submitted unconditional apology, it was held 
that apology  was tendered at a later stage after first taking position 
that  they were not at fault, however,  apology whenever tendered 
is a mitigating factor for lesser sentence as measure of 
benevolence.3   

ARTICLE 46 
High Court to superintend and control all Courts 
subordinate to it, etc.- (1)  The High Court shall 
superintend and control all other Courts that are 
subordinate to it. 
(2)    There shall, in addition to the Supreme Court of 
Azad Jammu and Kashmir and the High Court, be 
such other Courts as are established by law. 
1 Muhammad Ajmal Khan  v.  Syed Asif Shah  2003 SCR  164 
2 1999 YLR  1896. 
3 Syed Aajaz Ali Gilani Advocate  v.   Sardar Atique Ahmed Khan 1995 SCR 
176, [Ref. Mst. Shawahid Begum    v.   Municipal Committee  through its 
Chairman  PLJ 1999 SC AJK 119 = 1999 PSC (Cr.) 269]. 
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(3)    A Court so established shall have such 
jurisdiction as is conferred on it by law. 
(4)    No Court shall have any jurisdiction which is 
not conferred on it by the Constitution or by or under 
any other law. 

Synopsis 

1. Powers under Articles 44 and 46
2. Courts  other than High Court and Supreme

Court
3. Jurisdiction of the Courts created under law

COMMENTS 

This Article corresponds to Articles 203 and 175(1) and (2) 
of the Constitution of Pakistan. Similar sections also found place in 
section 64 of the Jammu and Kashmir Constitution of 1939, and 
section 25(D) of the Azad Jammu and Kashmir Government Act, 
1970.  Its corresponding provisions under Indian  and Occupied 
Jammu and Kashmir Constitutions are Article 227  and section 
104, respectively.    

Besides the writ  and the revisional powers of the High 
Court, this Article confers an additional jurisdiction on the High 
Court to supervise and control the Courts subordinate to it. The 
powers of superintendence and control by this Article are not 
confined to administrative superintendence only, but would include 
the administrative control and supervision in  judicial matters as 
well, even when no appeal or revision lies to the High Court under 
ordinary laws. This power imposes a duty on the High Court to 
keep the subordinate Courts within the bounds of their authority 
and to see that they do what their duty requires, and do  it in a legal 



The Azad Jammu & Kashmir Interim Constitution, 1974 789 

manner. This is a general power  and includes the power to control  
the subordinate Courts administratively as well  as judicially. 
While exercising the powers  judicially under this Article, the 
relief that may come to any party would come collaterally in the 
sense that the High Court is concerned with the performance of the 
subordinate Courts not the parties to a cause, and when it acts to 
correct an error of the subordinate Court it collaterally affords 
relief to the  affected  party. But powers under this Article can be 
exercised by the Court in its discretion and cannot be claimed by 
any party as a matter of right.1  

This provision of the Constitution is not subject to 
procedural or limitation technicalities. However, this power cannot 
be used as a matter of course to set aside the findings properly 
recorded by the subordinate Courts on the application of any party 
but in cases where no other remedy is available under the ordinary 
law. The power of the High Court under this Article cannot be 
used as  appellate or revisional powers. 

The supervisory jurisdiction extends for keeping the 
subordinate  Courts under check  and control to be within the limits 
of their jurisdiction  and prevent them from overstepping the law. 
So far as the question of the exercise of powers of superintendence 
and control under section 115 of C.P.C. and section 35 of the 
Courts and Laws  Code, 1949  or Article 46  of the Azad Jammu 
and Kashmir Interim Constitution, 1974,  are concerned those are 
to be exercised sparingly and only in special cases and that too 
after  hearing  the parties  which are likely to be  adversely 
affected.2 Unless there is a grave miscarriage of justice or flagrant 
violation of law calling for interference, it is not proper for the 
High Court to interfere in the exercise of its powers under this 
Article.  The powers under this Article must be exercised most 
sparingly  and only in appropriate cases in order to keep the 
subordinate Courts within the bounds of their authority and not for 

1 Nilkanth Prasad   v.  State of Bihar  AIR 1962 SC 1135 
2 Mehmooda Begum  v. Manzoor Ahmed Naqshbandi  1993 SCR 78 
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correcting mere errors.1 The power can, however,  be invoked 
where the Court is of the view that there was a conspiracy to 
scandalize  and undermine the authority of the Court.2  

The powers of the High Court under section 25(d)  of the 
Azad Jammu and Kashmir Government Act, 1970 were  much 
wider, larger and more comprehensive as compared to powers 
under section 115 of the Code of Civil Procedure.3 Besides this 
constitutional provision, section 35 of the Courts and Laws Code, 
1949  also contains a similar provision giving wide powers of 
superintendence and control to the High Court subject  to the 
appellate/revisional jurisdictional of the High Court. It further 
empowers the High Court  to give directions in matters  not 
provided for by law as may be necessary to secure due 
administration of justice. The prerogative and  privilege  of the 
High Court  to superintend and control the subordinate Courts  is 
quite independent and in addition to the powers of the High Court 
under section 115, C.P.C. This right imposes a corresponding duty 
to see that Courts subordinate to it do not invade vested rights of 
subjects by usurping jurisdiction. 

1. POWERS UNDER ARTICLES 44 and 46

The High Court is vested with the powers to issue
directions under Article 44 of the Constitution besides this Article. 
Distinction, however, is that jurisdiction  under Article 44 can be 
invoked by an aggrieved person only, but the direction to be issued 
under this Article is not dependent  upon the application of any 
aggrieved person. The Court may suo motu proceed  in the matter 
whenever  any irregularity or illegality is noticed in any 
proceedings  of the Court or where the High Court finds the Courts 
subordinate to it have transgressed the limits  of administration. 

1 Waryam Singh v. Amarnath AIR 1954 SC 215, D.N. Banerji v. P.R. Mukerjee 
AIR 1953 SC 58 
2 Malik Salman Khalid   v.  Shabbir Ahmed, D & S J, Karachi    1993 SCMR 
1873 
3 Gul Muhammad Khan  v.  Custodian of Evacuee Property  1999 SCR 449 
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This is the only Article in the Constitution which vests the High 
Court with the powers to exercise suo motu jurisdiction, however, 
in relation to the subordinate Courts only, not general.  Powers of 
the High Court under Article 44  are its original relief giving 
powers, while authority under Article 46  is its controlling and 
supervisory authority over the Courts created under law. These 
powers are overriding  and cannot be barred by any law. 
Jurisdiction which stands vested in the High Court can neither be 
taken away nor curtailed  or transferred, hence jurisdiction vested 
in the Shariat Court after taking away that from the High Court is 
violation of the Constitution. It is the duty of the superior Courts to 
check and control the attempt of subversion of the Constitution.1  

In the case titled Ghulam Mustafa Mughal Advocate  v. 
Azad Government,2 it is held that while enacting the Shariat Court 
Act by the Government, the powers of the High Court stand 
excluded and withdrawn which militates against the Constitution. 
The jurisdiction of High Court embraces every field of action 
whether legislative or executive and all types of laws, while scope 
of Shariat Court is limited, restricted, ineffective and inadequate. 
The provisions of law that take away the jurisdiction of High Court 
or any provision of law which is found against the Quran and 
Sunnah is ultra varies of the Constitution and superior Courts are 
bound to declare them so.  

The jurisdiction of the High Court under this provision, 
prima facie, extends over all the Tribunals, appeal against whose 
decisions is not provided under law to lie before the Supreme 
Court, as the judgment of High Court to the extent it decides a 
point of law is binding on all subordinate authorities.  Power of 
superintendence and control of High Court over lower Courts, as 
against their control by the Government, ensures  the independence 
of judiciary. The lower judiciary cannot be deemed independent 
unless it is separated from the executive, and is brought totally out 

1 Ghulam Mustafa Mughal Advocate  v.  Azad Government  PLJ 1998 AJK 140 
2 Ghulam Mustafa Mughal Advocate  v. Azad Government PLJ 1998 AJK 140 
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of control of Government. It will, in fact, be a flagrant disregard of 
this provision, if Government retains with itself any control in any 
form over the subordinate judiciary.  

To ensure  the effective control over the subordinate 
judiciary the rules known as the Azad Jammu and Kashmir Judicial 
Service Rules, 1999  are enforced where under the powers of 
appointment,  including dismissal of the Judicial  Officers  are 
vested in the High Court to be exercised by the Chief Justice. 
Similarly the powers of superintendence and control including all 
other matters are also vested in the Chief Justice of the High Court 
in relation to the establishment of the High Court under rules 
known as The Azad Jammu and Kashmir High Court 
Establishment (Appointment and Conditions of Service) Rules, 
1994.  The Chief Justices of the Supreme Court and High Court are 
also vested with all financial powers  to be exercised within the 
allocated budget under Notification No. FD/R/(184)/06 dated 
2.3.2006.  If acted upon diligently, reasonably  and in the 
institutional interest, the independence of judiciary can never be 
undermined.  

2. COURTS  OTHER THAN HIGH COURT AND
SUPREME COURT

The Supreme Court and the High Court are created by the
Constitution itself  and the jurisdiction is also vested in them by the 
Constitution which is the constitutional jurisdiction of the Supreme 
Court  and High Court.  Besides these, there are several other 
Courts  either subordinate to the High Court or in addition  to the 
High Court. Establishment of all these Courts is in exercise of the 
authority of law enacted under sub-article (2) of  this Article. The 
Shariat Court of Azad Jammu and Kashmir, the District Courts, 
Tehsil Courts of different categories are the Courts which are 
established under law authorizing their creation under this 
provision of the Constitution. They are the Courts of law, while the  
Supreme Court  and High Court are the constitutional Courts. 
Similarly the Service Tribunal is also a Tribunal which is created 
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under law but authorized by the Constitution. There are several 
laws in force which authorize the establishment of special Courts 
such as Emergency Powers Act, Anti-Corruption Act,  
Environment Protection Act, Forests Act, Drug Courts Act and 
Electricity Act  etc.   

3. JURISDICTION OF THE COURTS CREATED
UNDER LAW

The jurisdiction to be exercised by all the Courts  created
under law is provided by the law creating the Courts or conferred 
by some other laws. But, none of the Courts possesses  any 
jurisdiction unless it is conferred upon it, and can exercise such 
jurisdiction only, which is conferred upon it, and not beyond that.1   
Jurisdiction of the Court is never established by the Court itself but 
by the statute. The Courts are creatures of the Constitution. They 
derive their powers and jurisdiction  from the Constitution and 
must confine themselves within the limits set by the Constitution.2  

The Assembly has the authority to determine the 
jurisdiction and powers of all Courts with respect to matters not 
included in the Council List, and Council has the authority to 
determine the jurisdiction and powers of all Courts created under a 
law made by the Council. Their jurisdiction and powers  may be 
enlarged, supplemented and curtailed under proper enactment as 
and when required. However, the jurisdiction that is conferred 
upon  the Supreme Court and High Court under the Constitution 
cannot be curtailed  by  Assembly or Council except by way of an 
amendment in the Constitution.3 The jurisdiction conferred upon 
the Supreme Court and the High Court under law may be taken 
away or supplemented by the law made by the appropriate forum 

1 Miss Asma Jilani  v.  Government of Punjab  PLD 1972 SC 139,  The State   v.  
Zia-ur-Rehman  PLD  1973 SC 49, Muhammad Khan   v.   Allotment 
Committee    PLD 1965 SC 623, 633.  
2 Federation of Pakistan   v.  Saeed Ahmed  PLD 1974 SC 151, 165.  
3 Miss Asma Jillani  v.  Province of Sind PLD 1972 SC 139,  The State   v.   Zia-
ur-Rehman PLD  1973 SC 49 
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except the jurisdiction which is conferred  under the Constitution. 
However, where any law ousts the jurisdiction of a Court  to 
question the validity of an act or order  made there under,  it is for 
the Court to interpret the ousting provision.1  Every Court is a 
Court of its own jurisdiction to determine the extent or the ouster 
of its jurisdiction.  

Under this Article, entire judicial powers are vested in the 
High Court, except those specifically excluded by Constitution, 
such as,  Article 47  of the Constitution.2 It is the High Court only 
which is the Court of principal original jurisdiction  in a province 
and no Court can be parallel  to it  under the Constitution, unless 
the  Constitution itself provides. Even a Special Court presided by 
sitting Judge of the High Court cannot be  equal to the High 
Court.3 It is wrong to suggest that Shariat Court could be 
established only under the supervision and control of the High 
Court otherwise its establishment would militates against the 
concept of independence of judiciary from executive, because the 
Constitution Act does not contain any provision in that regard.4 
The provisions of Shariat Court Act do not abridge or take away 
the powers  of the High Court under Article 44 of the Constitution 
or of the  Supreme Court, hence its creation does not militate 
against the Constitution.5  

This view requires reconsideration  as  a  Court which is 
not  a constitutional Court  and upon which jurisdiction is not 
conferred by the Constitution, cannot be equal or parallel to the 
constitutional Court.  

1 The State  v.  Zia-ur-Rehman  PLD 1973 SC 49 
2 Altaf Hussain  v.  The State PLD 1985 Lah. 10 
3 Muhammad Yaqub Ali v.  State PLD 1985 Lah. 48, Altaf Hussain v. State  
PLD 1985 Lah.  10 
4 Azad Jammu and Kashmir  Government v. Genuine Rights Commission  PLJ 
1998 SC AJK 251 
5 President’s   Reference No.1 of 1998, 1998 CLC 1331 



The Azad Jammu & Kashmir Interim Constitution, 1974 795 

ARTICLE 46-A 
1[Advisory jurisdiction.- (1) If, at any time, the 
Chairman of the Council or the President desires to 
obtain the opinion of the Supreme Court of Azad 
Jammu and Kashmir on any question of law which he 
considers of public importance, he may refer the 
question to the Supreme Court of Azad Jammu and 
Kashmir for consideration. 
(2)    The Supreme Court of Azad Jammu and 
Kashmir shall consider a question so referred and 
report its opinion on the question to the Chairman of 
the Council or, as the case may be, the President.] 

Synopsis 
1. Relief  in  a  Reference
2. References  under  Article 46-A

COMMENTS 

This Article corresponds to Article 186 of the Constitution 
of  Pakistan and Article 143 of the Constitution of India. 

In addition to the appellate jurisdiction, the Supreme Court 
is vested with the advisory jurisdiction under this Article. 
However, the distinction between the two is that appellate 
jurisdiction can be invoked by any aggrieved person, while the 
advisory jurisdiction can be invoked by the Chairman of the 

1 Inserted by (1st Amendment) Act, 1975 
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Council or the President only. The Chairman of the Council or the 
President, as the case may be, is conferred with the powers to 
consult the Supreme Court upon any question of law which they 
deem to be of public importance and desire the opinion of the 
Supreme Court on that question. Whether a question is of law and 
is of  public importance is for the authorities mentioned in the 
Article to determine and then make a reference to the Supreme 
Court in their discretion.  The opinion of the Supreme Court is in 
the nature of advice, and not binding on the referring authority,1 
and is not a judgment or decision in the strict sense of the word as 
no one is a party in a reference before the Supreme Court. Hence, 
nobody can claim the right of audience in the hearing except those 
to whom the notice has been  issued. However, others can also 
address the matter in controversy, if permitted by law.2   

The  opinion expressed  in a reference is not a decision of 
the Court. The word “opinion” used  in Article 46-A  is in sharp 
contrast  to the words direction, orders or decree used in Article 
42-A of the Constitution. The word “opinion” is also in similar 
contrast  to the word decision used in Article 42-B of the 
Constitution.3 The opinion, as the very word indicates, is not a 
legal directive. The President or the Chairman, may or may not act 
upon such advice.  The Supreme Court would merely serve as a 
legal consultant in such cases. The opinion, it seems, would not 
operate like a judgment of the Supreme Court, although it should 
bind the inferior Courts as the view of the ultimate Court of appeal. 
But the Supreme Court remains free to re-examine and over-rule 
the view taken in an opinion under this Article. 

1 Special Reference No. 1 of 1958,  AIR 1958 SC 956 
2 Special Reference under Article 187 of the Interim Constitution of Islamic 
Republic of Pakistan by President Zulfiqar Ali Bhutto  PLD 1973 SC 563 
3 Reference No. 1 of 1991 made by the President of AJ&K,  PLD 1991 SC AJK 
63 
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Although the opinion is not binding upon the referring 
authority, but being the legal mind of the Supreme Court, the 
subordinate Courts are bound to give due respect to it. It is held in 
Ghulam Mustafa Mughal Advocate   v.  Azad Government,1 where 
vires of the Shariat Court Act and appointment of their Judges was 
challenged  before the High Court and during the pendency of the 
petition a reference was made by the President to the Supreme 
Court on the same points. The reference was answered before the 
decision of the High Court. When the opinion of the Supreme 
Court was referred in the High Court, it was observed by the High 
Court that “all the Courts in Azad Jammu and Kashmir are bound 
by the decision of the Supreme Court under Article 42-B, and of 
the High Court under Article 44-B of  the Constitution and not by 
the opinion of the Court given under Article 46-A, which is  an 
administrative function/opinion of the Court, not judicial.” This 
dictum of the High Court was based on an earlier  view of the 
Supreme Court reported as President’s Reference No.1 of 1996,2 
reliance in which was placed upon a series of judgments reported 
as Al-Jehad Trust  v.  Federation of Pakistan,3  Reference by the 
President of India,4  In re:  The Special Courts Bill, 1978, Special 
Reference No. 1  of  1978.5 However, on appeal the decision of the 
High Court was reversed by the Supreme Court in Azad Jammu 
and Kashmir  Government   v. Genuine Rights Commission 
through Ashfaque Hussain Kiani Advocate,6 holding that:-  

“It is not correct to suggest that the opinion of the Supreme 
Court given under Section 46-A of the Constitution Act is 
not  binding but decision under Section 42-B is binding. In 

1 Ghulam Mustafa Mughal Advocate  v. Azad Government  PLJ 1998 AJK 140 
2 President’s Reference No.1 of 1996, 1997 SCR 108 
3 Al-Jehad Trust  v.  Federation of Pakistan  PLD 1997 SC 84 
4 Reference by the President of India AIR 1960 SC 845 
5 In re:  The Special Courts Bill, 1978, Special Reference No. 1  of  1978,  AIR 
1979 SC 478 
6 Azad Jammu and Kashmir  Government   v.   Genuine Rights Commission 
through Ashfaque Hussain Kiani Advocate PLJ 1998 SC AJK 251 
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fact in every decision there is an opinion and in every 
opinion on a law point there is a decision. Hence, the 
opinion given on a point of law under section 46-A of the 
Constitution is binding upon all the Courts in the State of 
Azad Jammu and Kashmir until and unless the same is 
changed by the Supreme Court itself in subsequent 
proceedings.”  

It is respectfully submitted that this is not a correct pronouncement 
of law, as  an opinion is opinion and decision is decision, and both 
are separately visualized by the sections and rightly spelt out by 
the Supreme Court in its earlier dictum reported as Reference No. 1 
of 1991 made by the President of Azad Jammu and Kashmir.1 An 
opinion tendered in a reference by the Supreme Court is neither an 
adjudication nor it is binding on the Chairman of the Council or 
President of Azad Jammu and Kashmir. A reference is not covered 
by the word ‘petition’  or  ‘application’.2  However, there can be 
no cavil with the proposition that the Courts subordinate to the 
Supreme Court must give due weight and respect to the opinion of 
the Supreme Court expressed in a reference under Article 46-A of 
the Constitution. 

It is not necessary that the question which is referred by the 
referring authority should have actually arisen. It is enough, if the 
referring authority is satisfied that such question is likely to arise. 
The referring authority’s opinion as to the question of being public 
importance cannot be challenged. It is the sole prerogative of the 
referring authority. However, it must be based on the advice of the 
Government unless the Government avoids the advice inspite of 
desire of the referring authority.  Whether question so referred is 
one of law and of public importance is for the Court to decide. If 
the Supreme Court is not satisfied about the involvement of any 
question of law in the reference, it may return the reference to the 

1 Reference No. 1 of 1991 made by the President of AJ&K PLD 1991 SC AJK 
63 
2 Al-Khair Trust of Pakistan  v.  Prof. G.J. Preeshan Khattak  2002  SCR   476 
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referring authority. However, the reference must be specific in 
nature and not general and vague. Similarly the opinion of the 
Supreme Court in reply to the reference must also be clear and not 
derogatory to the reference. It cannot go beyond the question 
referred nor discuss other questions. It cannot also go into the 
question of existence or otherwise of facts mentioned in the 
reference or inquire into the truth or otherwise of the recitals in the 
order of reference or in bona fides of the orders of reference.1  

1. RELIEF  IN  A  REFERENCE
The Supreme Court could grant no relief in a Presidential

reference. It could simply express an opinion on a question of law 
of public importance and is not competent to grant relief. When it 
hears the reference, no interim relief can be granted.2 Similarly, the 
Supreme Court would not answer the questions which are 
hypothetical and general in nature.3 If a question proceeds on 
certain assumptions of facts, the facts stated must be assumed to be 
correct.4  

2. REFERENCES  UNDER  ARTICLE 46-A
The first reference reported as Reference made by the

President of AJ&K,5 was made to the Supreme Court of Azad 
Jammu and Kashmir by the referring authority in relation to the 
power of Speaker to recall the Session of Assembly after its 
adjournment sine die and the power of Assembly to hold a separate 
sitting during the period the Joint Session was called. It was 
answered that the session of the Assembly called by the Speaker 
after it was adjourned sine die was not in accordance with the 
Constitution, and business conducted during the session was not 

1 Special Reference No. 1 of 1974,  AIR 1974 SC 1682 
2 Reference No. 1 of 1991 made by President of Azad Jammu & Kashmir  PLD 
1991 SC AJK 63 
3 President’s   Reference No.1 of 1998, 1998 CLC 1331 
4 Reference by His Excellency the Governor-General  PLD 1955 FC 435 
5 Reference made by the President of AJ&K,  PLD 1977 SC AJK 17 
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constitutional. However, on the second question, it was answered 
that a separate sitting of the Assembly could be held for transacting 
its business even during the Joint Session.  

The second reference was made in 1977 and reported as 
Reference No. 1 of 1977 by President of AJ&K.1 The question 
requiring opinion of the Supreme Court was as to whether the 
power of appointment of the Chairman of Public Service 
Commission vests in the President under Schedule III of the Azad 
Jammu and Kashmir Rules of Business read with relevant 
provisions of the Act. It was answered that, though such cases are 
to be initiated by the executive containing specific 
recommendations of the Prime Minister, orders thereon cannot be 
issued without obtaining the approval of the President and Article 
12 of the Constitution cannot be pressed into service for bypassing 
the President. 

The third reference reported as President’s Reference No. 1 
of 1996,2   was made  by the President of Azad Kashmir seeking 
opinion on the question whether those women who settled outside 
the State after marrying a non State Subject continue to enjoy the 
right to be called  State Subject; whether children of such women 
would be recognized as State Subjects and as to whether  non State 
Subject husbands of those State Subject Women who reside in 
Azad Kashmir acquire the status of State Subject along with their 
children. It was answered that the State Subject women do not 
loose the status of State Subject by marrying to a non State 
Subject, but if they acquire any other nationality they cease to be 
State Subjects.  The children born of a mother  married to the non 
State Subject could not be recognized as State Subjects neither can  
the non State Subject person married to a State Subject women, 
acquire the status of State Subject even though living in Azad 
Kashmir. However, the immovable property which devolved by 
inheritance on women  who left  the State after marriage with non 

1 Reference No. 1 of 1977 by President of AJ&K  PLD 1978 SC AJK 37 
2 President’s Reference No. 1 of 1996,   1997 PSC 936 
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State Subject will be her lawful property and she cannot be 
deprived of  her legal share of inheritance.   

Fourth reference reported as President’s Reference No. 1 of 
1997,1  was made by the President seeking opinion of the Supreme 
Court as to whether after withdrawal of a resolution of non 
confidence against the Prime Minister another such resolution can 
be made within a period of six months and whether mover of the 
resolution can withdraw the same without permission of the 
Assembly and whether after fixing and announcing  the date for 
voting of no confidence resolution,  Assembly was under the 
constitutional imperative to hold its meeting. It was reported back 
that the mover can withdraw the resolution without the permission 
of the House or Speaker and there exists  no legal impediment  for 
a member to move such resolution afresh   at any time.  It was 
further opined  that resolution could be withdrawn as no date for 
moving no  confidence resolution was  even fixed or announced in 
that  case.  

Fifth reference reported as President’s Reference No. 1 of  
1998,2 was made by the President seeking opinion of the Supreme 
Court  as to whether establishment of Azad Jammu and Kashmir 
Shariat Court offends any provision of Azad Kashmir Interim 
Constitution Act 1974,  or takes away the jurisdiction of the High 
Court vested under Article 44 of the Constitution.  It was replied 
that establishment of the  Shariat Court does not offend against any 
of the provisions contained in the Azad Jammu and Kashmir 
Interim Constitution Act, 1974,  nor does it takes away or abridge  
the constitutional jurisdiction of the High Court as conferred on it 
under Article 44 of the Constitution.  

Presidential Reference No. 1 of 20153, was filed seeking 
opinion of Supreme Court as to whether the matter of terms and 
conditions of the service of Chief Election Commissioner falls 

1 President’s Reference No. 1 of 1997,  1998 SCR  255 
2 President’s Reference No. 1 of  1998,  1998 PSC  683 
3 Presidential Reference No. 1 of 2015,  2015 SCR 1249 
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within the ambit of   Assembly or Council and also as to whether a 
Judge who acted  as Chief Election Commissioner retires as Judge 
can again be appointed as Chief Election Commissioner? It was 
replied that as the matter of terms and conditions of Chief Election 
Commissioner does not fall in Schedule III of Constitution, hence 
it falls within the ambit of Assembly not Council. On the other 
point it was replied that a Judge who  held the office of Chief 
Election Commissioner before his retirement in addition to his 
duty as Judge, cannot be appointed as Chief Election 
Commissioner until three years, but if the term of Chief Election 
Commissioner expires before his superannuation as Judge, he can 
continue as Judge. 

I respectfully differ with the reply on first point for the 
reason that appointment of Chief Election Commissioner cannot be 
made without the advice of Council, hence his terms and 
conditions can be provided by the Council only as the matter 
“relates to the Council”  within the terms of item No. 51 of the 
Council Legislative List, otherwise the purpose of vesting the 
authority of appointment subject to advice of the Council shall be 
defeated and at times frustrated by the Assembly.  

I believe that subjecting  the appointment of Chief Election 
Commissioner  to the Council  is misfit in the scheme of the 
Constitution as he  is to hold election for Azad Jammu and 
Kashmir Assembly which forms the Government and it has 
nothing to do with the Council . This power should straight way 
vest in Azad Jammu and Kashmir Assembly, but given the 
prevalent constitutional position the power exclusively vests in the 
Council. 
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ARTICLE 47 
Administrative Courts and Tribunals.- (1) 
Notwithstanding anything hereinbefore contained, 
1[…….] 2[the Assembly in respect of matters to 
which the executive authority of the Government 
extends,] may by Act provide for the establishment of 
one or more Administrative Courts or Tribunals to 
exercise exclusive jurisdiction in respect of,- 
(a)    matters relating to the terms and conditions of 

persons who are or have been in the service of 
3[Azad Jammu and Kashmir] including 
disciplinary matters; 

(b) matters relating to claims arising from tortious 
acts of 4[……] the Government or any person 
in the service of 5[Azad Jammu and Kashmir] 
or of any local or other authority empowered 
by law to levy any tax or cess and any servant 
or such authority acting in the discharge of his 
duties as such servant; or 

(c) matters relating to acquisition, administration 
and disposal of any property which is deemed 
to be enemy property under any Law. 

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
2 Substituted by  (First Amendment) Act, 1975.  
3 Substituted by (First Amendment) Act, 1975.  
4 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
5 Substituted by Ibid. 
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(2)  Notwithstanding anything hereinbefore 
contained, where any Administrative Court or 
Tribunal is established under sub-article (1), no other 
Court shall grant an injunction, make any order or 
entertain any proceeding in respect of any matter to 
which the jurisdiction of such Administrative Court 
or Tribunal extends and all proceedings in respect of 
any such matter which may be pending before such 
other Court immediately before the establishment of 
the Administrative Court or Tribunal shall abate on 
such establishment. 
(3)   An appeal to the Supreme Court of Azad Jammu 
and Kashmir from a judgment, decree, order or 
sentence of an Administrative Court or Tribunal shall 
lie only if the Supreme Court of Azad Jammu and 
Kashmir, being satisfied that the case involves a 
substantial question of law of public importance, 
grants leave to appeal. 

Synopsis 

1. What  are  terms  and  conditions  of  service
2. Who  is  departmental  authority
3. Tribunals  established  under  this  Article
4. High  Court  jurisdiction  not  totally  barred
5. Relevant  provisions  of  Service Tribunal Act vis-a-

viz  this  Article and Article 44.
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6. Leave to appeal — substantial question of law of
public importance

7. What  is  substantial  question  of  law

COMMENTS 

This Article corresponds to Article 212 of the Constitution 
of Pakistan and Articles 323-A  and 323-B  of the  Constitution  of  
India.  

Under this Article the Assembly is authorized to provide 
for the establishment of one or more of the administrative Courts 
or Tribunals, to exercise the exclusive jurisdiction in respect of 
matters specified in clauses (a) to (c) of sub-article (1) of this 
Article i.e. the matters in relation to the terms and conditions and 
disciplinary matters of the persons, who are, or have been, in the 
service of Azad Jammu and Kashmir or the matters relating to the 
claims arising from tortuous acts of the Council or the Government 
or any person in the service of Azad Jammu and Kashmir, local 
authority etc. and matters relating to acquisition, administration 
and disposal of any property which is deemed as enemy’s property 
under law. 

This Article has an overriding effect over other provisions 
of the Constitution particularly in relation to the authority of the 
High Court under Article 44 insofar as the matters provided by this 
Article are concerned. The opening words  of sub-articles (1) and 
(2) of this Article that “notwithstanding anything  hereinbefore 
contained” indicate that the Article stands on a higher pedestal  and 
is not subject  to Article 44 of the Constitution. On the 
establishment of the Service/Administrative Tribunals, the 
jurisdiction of all  other Courts including the High Court under 
Article 44 stands ousted to the extent of jurisdiction vested in such 
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Tribunals under this Article.1 Upon the establishment of the 
Service Tribunal no other Court has the jurisdiction in service 
matters covered by Service Tribunal Act 1975.2    

Soon after the establishment of Service  Tribunal the case 
of Ghias-ul-Haq,3 came before this Court for its  consideration, it 
was held:-  

“The moment  the Services Tribunal is established, 
subsection (2) of section 47 of the Constitution Act came 
into operation and by virtue of that no other Court could 
grant an injunction, make any order or entertain any 
proceeding in respect of any matter to which the 
jurisdiction of such Tribunal is extended. The provisions of 
the Interim Constitution Act, 1974, and those of the 
Services  Tribunal Act, 1975, unmistakably show that the 
scheme of the legislature  was to entrust the decision in 
respect of the matter relating to the terms and conditions of 
persons who are or have been in the service of Azad 
Jammu and Kashmir, including disciplinary matters, to the 
Services Tribunal. The intention obviously was to oust the 
constitutional jurisdiction of the superior Courts and 
ordinary jurisdiction of the civil Courts.   

Sub-section (2)  of section 47 ousts the jurisdiction 
of the High Court conferred on it by section 44 inasmuch as 
it opens with the words ‘notwithstanding anything 
hereinbefore contained’ and proceeds to command that 
where any administrative Tribunal is established no other 
Court shall grant an injunction, make any order or entertain 
any proceeding in respect of any matter to which the 
jurisdiction of such Administrative Tribunal extends…. 
The term ‘no  other Court’ whether the word ‘Court’ is 

1 Dr. Muhammad Younis  v.  Province of Sind 1989 PLC CS  8 
2 The Chairman P.I.A.C.  v.   Nasim Malik  PLD 1990 SC 951 
3 Ghias-ul-Haq and others  v.  Azad Jammu and Kashmir  Government PLD 
1980 SC AJK 5 
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written with capital ‘C’ or not, will include the superior 
Courts,  i.e. High Court  and Supreme Court. Thus there 
can be little doubt that ouster of jurisdiction of the High 
Court in respect of matters relating  to the  terms and 
conditions of the persons who are or have been in service 
of Azad Jammu and Kashmir including disciplinary 
matters’  is absolute. If the legislature wanted not to bar the 
jurisdiction of the High Court and not to give exclusive 
jurisdiction to the Services Tribunal, nothing  would have 
been easier to give expression to such an intention by 
express words  in the Constitution Act itself. The High 
Court can claim no inherent jurisdiction to deal with the 
matters reserved by the legislature to a specially appointed 
Tribunal. Since the intention of legislature and the law 
indicated by it are too clear to admit of any doubt 
whatsoever, it is the duty of this Court as also, of every 
other Court, to give effect to the same, without attempting 
to inquire into the reasons for the enactment, because it will 
become the judiciary and it would be in violation of the 
oath of the offices of the Judges, that the Court should 
strain  to enter territory  forbidden to them by law. ….. It is 
well established that in order to decide a dispute or matter, 
it is competent for a Court or Tribunal to determine all 
questions arising there from, connected  or ancillary 
thereto, determination of which is necessary for the 
decision of the main dispute or matter, unless its 
jurisdiction to determine the same is expressly or impliedly 
barred. In this view of the matter also the Services Tribunal 
is competent to determine, whether or not  sub rule (2) to 
(4) of rule 6 of the Azad Jammu and Kashmir Civil 
Servants (Efficiency and Discipline) Rules, 1977 is hit by 
equality clause and as to which of the  two procedures 
prescribed by Rule 6 should have been observed by the 
authorized officers in the case of respondents.” 
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This Article clearly prohibits all other Courts from  entertaining 
any proceeding in respect of a matter to which the jurisdiction of 
the Service Tribunal extends.1 Similarly, all orders relating to 
terms and conditions of service whether passed with or without 
jurisdiction would be appealable before the Service Tribunal. Once 
jurisdiction was barred either explicitly or impliedly, particularly 
by constitutional provision, ouster clause would become absolute 
and any departure or deviation there from was not permissible. 
When any order was void, mala fide or in the nature of coram non 
judice, it falls within the jurisdiction of the Service Tribunal. The 
departmental authority would include any authority which can pass 
an order in respect of any terms and conditions of service.2  

1. WHAT  ARE  TERMS  AND  CONDTIONS  OF  SERVICE

Posting, transfer and promotion is a part of terms and
conditions of service and fall within the exclusive jurisdiction of 
Service Tribunal and jurisdiction of the High Court stands ousted.3 
Similarly the pay is also a part of terms and conditions of service, 
hence fall within the ambit of jurisdiction of Service Tribunal.4 
The terms and conditions of civil servants though scattered yet 
given in Chapter-II of the Civil Servants Act, 1976 include the 
appointment, probation, promotion, confirmation, seniority, 
posting, transfer, termination of service, retirement from service, 
removal from service,  reversion to the lower grade or service,   
reemployment, conduct, efficiency and discipline, pay, leave, 
pension,  gratuity, provident fund and group insurance etc.5  

1 Azad Government  v.  Riaz Ahmed  1995 SCR 159,   Azad Government   v. 
Muhammad Hameed Mughal   PLJ 1994 SC AJK 21 
2 Muhammad Latif Khan   v.  Sarwar Hussain   1995 PLC  CS 182 
3 Azad Government   v.   Syed Zaman Ali Shah  PLD 1991 SC AJK 57 
4 Azad Jammu and Kashmir Government v. Abdul Kabir Qureshi 1994 PSC 
1508 
5 Ibid 
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2. WHO  IS  DEPARTMENTAL  AUTHORITY

Every authority who can pass any order in  respect of these
terms and conditions is a departmental authority within the 
meaning of explanation given in the said Act. If an order has been 
passed by any of these authorities, appeal would lie to the Service 
Tribunal.  Though unnecessary restrictions and technicalities  are 
attached to the exercise of powers  by the Service Tribunal, yet 
these powers are much wider than the powers of the High Court.1 
There is a  plethora of authorities laid down by the Supreme Court 
of Azad Jammu and Kashmir  on the point that after the 
establishment of the Service Tribunal all matters relating to the 
terms and conditions of the  civil servants fall within the 
jurisdiction of the Tribunal and jurisdiction of the High Court 
stands totally excluded.2 

The jurisdiction of all other Courts is specifically excluded 
under sub-article (2) of this Article in respect of all the matters 
with respect to which any administrative Court or Tribunal is 
established under this section. The matters pending before any 
Court at the time of establishment of Administrative Court or 
Tribunal vested with the jurisdiction visualized by this Article shall 
abate. No other Court is authorized to grant an injunction, make 
any order or entertain any proceeding in respect of any matter to 
which the jurisdiction of such Administrative Court or Tribunal 
extends. However, a Tribunal setup under the Service Tribunal Act 
is only authorized to hear an appeal when brought before it and it 
has no suo motu powers to reopen past and closed transactions.3 
When adequate  alternate remedy is available to a civil servant 

1 The Accountant General v.  Zaman Hussain Khan  1993 SCR  259 
2 Sardar Muhammad Latif Khan  v.  Ch. Muhammad Latif,  1998  SCR  379, 
Azad Government and others  v.  Riaz Ahmed, Executive Engineer,  1995 SCR 
159,   Muhammad Latif Khan  v.  Sarwar Hussain  1995 SCR  171,    Qazi 
Muhammad Suleman  v.  Azad Jammu and Kashmir Government  2001 SCR 
372,  Raja Naveed Hussain Khan  v.   Qazi Khalil-ur-Rehman  1994  SCR  267, 
Muhammad Tariq Amin   v.   Muhammad Hussain  1999 SCR  317 
3 Rehmatullah  Zia  v.  Aziz-ud-Din Qureshi and others  1993 SCR 208 
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before the Service Tribunal, the extra ordinary jurisdiction 
available to the High Court under Article 44 of the Constitution 
cannot be exercised.1  

3. TRIBUNALS  ESTABLISHED  UNDER  THIS  SECTION

In furtherance of this Article, the Azad Jammu and
Kashmir  Service  Tribunals  Act  is  enforced through Act No. 
XXII of 1975 by the Azad Jammu and Kashmir Assembly. 
Similarly the Azad Jammu and Kashmir Council adapted the 
Pakistan Service Tribunal Act, 1973, for the purpose of the 
employees of the Council. The Service Tribunal of Azad Jammu 
and Kashmir was established by the Government of Azad Jammu 
and Kashmir under the Services Tribunal Act, 1975.   After the 
establishment of the Service Tribunal all matters pending before 
the High Court in relation to the persons in the service of Azad 
Jammu and Kashmir stood regulated by section 4 of the Services 
Tribunal Act, 1975 and persons whose appeals abated in 
consequence of enforcement of the Act, were enabled to file their 
appeals within six months of the establishment of the Tribunal so 
that their rights are properly adjudicated by the proper forum.  

4. HIGH  COURT  JURISDICITON  NOT  TOTALLY  BARRED

There is no cavil with the proposition that jurisdiction  of
all other Courts including the High Court is totally barred in 
respect of all the matters which fall within the purview of the 
jurisdiction of the Service Tribunal. However, all matters relating 
to the terms  and conditions of the civil servants  do not fall within 
the ambit of Service Tribunal, but only those in respect of which 
the jurisdiction of such Tribunal  extends.  

The jurisdiction of the Service Tribunal is regulated under 
section 4 of the Service Tribunals Act 1975.  The opening words of 
the section are “any civil servant  aggrieved by any final order 
whether original or  appellate …….”.  The words of the section are 
clear enough that it is the ‘final order’ of the departmental 

1 2003 YLR  71 
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authority which is appealable before the Service Tribunal, not 
every matter relating to service. Thus where a departmental 
authority procrastinates the service matters of the civil servants or 
where a civil servant apprehends against him an order contrary  to 
law for being victimized,  or wants a direction against a 
departmental authority to act in accordance with law etc. are the 
matters which do not fall within  the jurisdiction of the Service 
Tribunal as adjudication of final order  or any order is not involved 
in the case. However, notification of the Government amending 
rules relating to civil servants is a final order within the meaning of 
Section 4 of the Service Tribunal Act, hence, appealable before the 
Service Tribunal and not amenable to the jurisdiction of the High 
Court under Article 44 which stands excluded in the matter.1 
Similarly, where no appeal lies to the Service Tribunal against  the 
decision or order of the departmental authority determining the 
fitness of a person to be appointed or to hold particular post, or to 
be promoted to higher post, the functioning  of the  Tribunal is 
made dependent upon the order of the departmental appellate 
authority or of the same authority to be passed in review or 
representation, it amounts practically debarring  or depriving the 
aggrieved  civil servant from availing the remedy before the High 
Court which alone is competent to redress his grievance under 
Article 44 of the Constitution. 

The special forum of Tribunal is meant to facilitate and 
expedite the matters relating to the civil servants so  that they are 
relieved of burden of technicalities of the civil Courts including 
High Court as far as the procedural aspects of the cases before the 
ordinary Courts are concerned. It is for this purpose that the 
jurisdiction of the High Court is excluded under Article 47 of the 
Constitution.  But the conditions incorporated in section 4 of the 
Service Tribunal Act, practically made it impossible for a civil 
servant to seek  the relief against arbitrary  orders of the 
departmental authorities without first availing the remedy of 

1 Azad Government  v.   Muhammad Hameed Mughal 1994 PLC CS 637 
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appeal, review or representation before the departmental authority 
within 30 days of the communication, and if that authority failed to 
decide the matter, the jurisdiction of the Tribunal could be invoked 
after 90 days of the preferring of such appeal, application or 
representation to the departmental authority. The High Court 
struck  down the provisions of section 4 of the Service Tribunals 
Act  whereby  appeal before the Tribunal is made dependent upon 
the availing of departmental remedy and  it is held that “the 
moment final order is passed, civil servant is vested with right to 
challenge the order before the Tribunal established under the law 
for having his grievance redressed. It was further held that mere 
providing of alternate remedy is not  sufficient, it must be 
adequate, efficacious, cheap,  instant, sufficient, convenient, just 
and proper, meaningful and  effective, while the riders put on the 
civil servants before invoking the jurisdiction of the Service 
Tribunal are harsh and meaningless.1 

5. RELEVANT PROVISIONS OF SERVICE TRIBUNAL
ACT VIS-A-VIZ  THIS ARTICLE AND ARTICLE 44

The direction sought  from the Service Tribunal without
challenging any order is beyond the scope of its  jurisdiction. The 
powers of the Tribunal are co-related to final  order, which is 
challenged before it, and not independent of it, which is clear from 
sub-section (1) of section 5  of the Federal Service Tribunal Act 
applicable to the employees of the Azad Jammu and Kashmir 
Council and which is similar  to section 4 of the Azad Jammu and 
Kashmir Service Tribunal Act.2 It is wrong notion to consider that 
bar of jurisdiction under this section is absolute  and jurisdiction of 
the High Court is totally ousted.3 If the Service Tribunal does not 
possess the jurisdiction to adjudicate upon the matter, the 

1 Kh. Abdul Qayyum   v. Azad Government  PLJ 1998 AJK 15. [Reliance 
placed on Ch. Muhammad Hussain   v.   Azad Government  PLJ 1997 SC AJK 
216 & 1996 SCMR 382] 
2 Sheikh Yaqoob v. AJ&K Govt. and others 1992 SCR  276 
3 Muhammad Azhar  v.  General Manager Wapda  PLD 1990 Lah. 352 
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jurisdiction of the High Court remains intact.1 If the disciplinary 
proceedings are initiated against a civil servant by an authority 
without jurisdiction and where no appeal against an order  is 
competent before the Service Tribunal,  the  High Court retains the 
powers to adjudicate the matter under Article 44.2 Where matter 
related to direction as visualized by Article 44(2)(c) of the Interim 
Constitution, 1974 whereby a civil servant sought direction of the 
High Court to any functionary for the execution of order of 
competent authority whereby his review application is accepted 
and his promotion as Secretary to the Government was ordered 
w.e.f. a specified date, the jurisdiction of High Court is not ousted 
under Article 47 of the Constitution  to issue direction.3 

 An order passed before the establishment of the Service 
Tribunal cannot be challenged before the Service Tribunal,  hence, 
the High Court alone is competent to take cognizance of the 
matter. Service Tribunal had got no jurisdictional competence to 
direct any authority holding public office to implement any order 
which under law such authority was bound to implement. This 
authority vests  in the High Court alone and it cannot be taken 
away from High Court save by  amendment of Constitution.4  

Sine qua non for invoking jurisdiction of Service Tribunal 
was the existence of an adverse order having the effect of 
adversely affecting the terms and conditions of civil servant and 
his being aggrieved of that order. Unless there was a specific order 
adversely affecting the civil servant and he was found aggrieved, 
the jurisdiction of Service Tribunal could not be invoked and, in 
those matters the jurisdiction of civil Courts, (High Court) would 
remain intact. However, while examining the legality of adverse 

1 I.A. Sharwani  v.   Government of Pakistan 1991 SCMR  1041, Azad Jammu 
and Kashmir Government  v.   Mujahid Hussain Naqvi  PLJ 2001 SC AJK 50 
2 Muhammad Azhar  v.  General Manager Wapda  PLD 1990 Lah. 352 
3 Mujahid Hussain Naqvi   v.   Chief Secretary AJ&K Government  1996 PLC 
CS 770 
4 Azad Jammu and Kashmir Government   v.  Syed Shakir Shah  2002 PLC CS 
821 
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order, Service Tribunal could strike down the order or a rule 
having the effect of adversely affecting the terms and conditions of 
civil servant. It could issue direction of  appropriate nature to dilute 
the adverse effect of impugned order. But when a departmental 
authority does not act under law or rule, prolongs or procrastinates 
the matter, authority of the High Court would remain intact under 
Article 44 of the Azad Jammu and Kashmir Interim Constitution, 
1974 to issue a direction to the authority to act in accordance with 
law and rules. When vested rights of civil servants were likely to 
be adversely affected against law or rule by any proposed or 
threatened action of departmental authority, High Court would 
intervene under Article 44 of the Azad Jammu and Kashmir 
Interim Constitution, 1974 by issuing a writ of prohibition. 
Petitioner/civil servant being aggrieved of procrastinating attitude 
and conduct of respondents/authorities in not deciding his 
representation had rightly invoked the jurisdiction of the High 
Court for a direction and in doing so had rightly put to challenge 
the provisions of law barring remedy.1 

6. LEAVE TO APPEAL — SUBSTANTIAL QUESTION 
OF LAW OF PUBLIC IMPORTANCE  

 When the judgment, decree or sentence is passed by an 
Administrative Court or Tribunal established under Article 47, an 
appeal against it shall lie to the Supreme Court, if it grants leave to 
appeal on being satisfied that the case involves a substantial 
question of law of  public importance. The appeal against such an 
order, judgment and decree does not lie as a matter of right like 
some of the matters provided in sub-article (11) of Article 42 of the 
Constitution. This is a substantial remedy which cannot be taken 

1 Kh. Abdul Qayyum  v.  Azad Jammu and Kashmir Government  1998 PLC CS 
1321). [Rel: Farooq Ahmed Khan   v.  Shoukat Jan Bauch 1998 PLC CS 425. 
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away, provided it involves a substantial question of law, not 
otherwise.1 

Sub-article (3) of this Article clearly speaks that leave to 
appeal shall be granted by the Supreme Court only when a 
substantial question of law of public importance is involved. It is 
not so in the case of petition for leave to appeal against the 
judgment of the High Court under sub-article (12) of Article 42, 
where the words substantial question of public importance are not 
used.  
7. WHAT  IS  SUBSTANTIAL  QUESTION  OF  LAW

It will be a substantial question of law to examine whether
the Tribunal had taken correct view of law in declaring Rules of 
service ultra vires of the terms and conditions of service of a civil 
servant.2 Mere infirmity in a judgment of the tribunal cannot be 
said a substantial question of law so as to maintain the petition for 
leave to appeal. 3 Similarly where the law on a point is already 
settled by the Supreme Court and it would otherwise be unjust on 
merits to reverse the order of the Tribunal, the Supreme Court 
would not act in aid of injustice.4 Where a case involves a mixed 
question of fact and law, the Supreme Court would not undertake 
the task of adjudicating such matter since an appeal against the 
order of Service Tribunal lies only if a substantial question of law 
of public importance is involved.5 The Supreme Court will not 
interfere in the concurrent findings recorded by the Service 
Tribunal.6  Similarly the powers of Service Tribunal and Supreme 

1 Mujeebullah Aijaz  v.  Director General Telephone and Telegraph Department 
PLD 1980 Quetta 58,  Director Food Punjab   v.  Rashid Ahmed  1990 SCMR 
1446. 
2 Pakistan Water and Power Development Authority Lahore v. M.A. Rauf Abid 
1986 SCMR 199 
3 Muhammad Yousaf   v.  Government of Pakistan  1992 SCMR 1748 
4 Muhammad Saleem   v.  S.P. Sialkot PLD 1992 SC 369 
5 M. Yamin Qureshi  v.  Islamic Republic of Pakistan  PLD 1980 SC 22 
6 Muhammad Binyamin   v. Water & Power Development Authority 1991 
SCMR 383 
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Court in appeal are co-extensive. Supreme Court being the 
appellate Court of Service Tribunal has no more powers beyond 
the powers which are being enjoyed by the Service Tribunal. The 
Supreme Court cannot pass an order which cannot be passed by the 
Service Tribunal.1  The Service Tribunal is alone competent to 
examine the vires of section 12 sub-section (ii) of Civil Servants 
Act, 1976 and determine as to whether or not the section was hit by 
the principle of audi alteram partem and whether action taken by 
the authorities under this section was in colourful exercise of it.2 
The Supreme Court would not allow the parties to raise the factual 
controversies for the first time at appellate stage.3 The concurrent 
findings of fact recorded by administrative agencies and the 
Tribunal did not warrant interference by the Supreme Court, if the 
finding was not suffering from misreading or non-reading of 
record.4 However, whether the same person could act as authority 
as well as authorized officer is a question of law of public 
importance, the Supreme Court would intervene through leave.5 
When the inquiry committed by the departmental authority was 
contrary to rules and defective or when the Service Tribunal 
completely ignored the factual findings of the departmental 
authorities, these are sufficient grounds of public importance for 
leave to be allowed.6 When there is a difference of opinion 
between the members of the Service Tribunal over a decision, it is 

1 Raja Muhammad Niaz Khan v.     Azad  Government  PLD 1988 SC AJK 53 
2 Raja Muhammad Niaz Khan  v.  Azad Government  PLD 1988 SC AJK 53 
3 Masood Ahmed Chaudhry v. D.G. Federal Government Educational 
Institutions Islamabad  1991 SCMR 1851,   S. Abu Saeed  v.  Government of 
NWFP 1990 SCMR 1623 
4 Muhammad Munir Ahmed v. Water and Power Development Authority 1990 
SCMR 907,  Nazar Hussain  v.  Commissioner Faisalabad Division  1990 
SCMR 1503, Jalal-ud-Din  v.  Province of Punjab  1989 SCMR 280 
5 Abdul Razzaq Khokhar  v.  Province of Punjab  1990 SCMR 183 
6 Taj Muhammad  v.  Chairman Water and Power Development Authority  1990 
SCMR 926, Deputy Inspector General of Police Lahore  v.   Anis-ur-Rehman 
Khan 1983 SCMR 160 
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also a sufficient ground to allow leave to appeal.1 The Supreme 
Court can proceed to decide a question of law of public importance 
even if the appellant is not interested in contesting the appeal.2 The 
Supreme Court would not grant leave, if the finding recorded by 
Tribunal is neither perverse nor arbitrary or when the Supreme 
Court refuses to condone the delay in filing the appeal.3 

ARTICLE 47-A 
4[Employees of Court:-  The Supreme Court and the 
the High Court, with the approval of the President, 
may make rules providing  for the appointment of 
employees of the Court and for their terms and 
conditions of employment.] 

Synopsis 

1. Application of other rules to the employees of
Judiciary

COMMENTS 

This Article corresponds to Article 208  of the Constitution 
of Pakistan, Articles 146 and 229 of the Constitution of India and 
section 108  of the Occupied Jammu and Kashmir Constitution. No 

1 Muhammad Hanif   v.  Secretary Ministry of Education  1991 SCMR 1674, 
Abdul Ghaffar Qureshi   v.  Federation of Pakistan  1989 SCMR 561 
2 Government of Punjab  v.  Dr. Shamim Raza Bukhari  PLD 1990 SC 731 
3 Director Food Punjab Lahore   v.  Muhammad Yasin Bhatti  1988 SCMR 496, 
M.A. Majid  v. Government of Pakistan  1976 SCMR 311 
4 Inserted by (10th Amendment) Act, 1993. 
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such power existed before the incorporation of this section in the 
Constitution through 10th amendment in the Constitution in 1993. 
The Supreme Court and the High Court are given power to make 
rules  providing for appointment of officers and servants of the 
Court and for their terms and conditions of service. The Supreme 
Court as well as the High Court in exercise of this power have 
made the rules for their establishment. The Supreme Court has 
made the rules in 1994  called as the Supreme Court 
Establishment Appointment of Officers & Servants (Terms and 
Conditions of Service) Rules, 1994. notified  on 29th of January 
1995. 

The High Court in exercise of this power has also made the 
rules  in 1994  known as the Azad Jammu and Kashmir High Court 
Establishment (Appointment and Conditions of Service) Rules, 
1994. These rules deal with the person appointed to the post borne 
on the establishment of the High Court,  except those appointed by 
transfer from any other service. The High Court has issued fresh 
Rules in 2013 which on the face of it are arbitrary and 
discriminatory. The Rules authorize the Chief Justice High Court 
to promote the employees of BPS-14 and BPS-16 directly to BPS-
18 and some others similarly placed are denied this right. These 
rules are admittedly against all cannons of justice and standard of 
service rules in vogue in the Government departments. The rules 
relating to the judicial officers, their appointment and terms and 
conditions are made in 1993 called as the Azad Jammu and 
Kashmir Judicial  Service (Judicial Branch) Rules, 1993.  

1. APPLICATION OF OTHER RULES TO THE
EMPLOYEES OF JUDICIARY
The  rules exclusively meant for the superior and the

subordinate judiciary also provided that in respect of salaries, 
allowances, leave and pension, all those matters which are not 
specifically included in these  rules, the rules of the Government 
shall apply. Thus the employees of the judiciary shall be entitled to 
all those benefits which their counter parts in the Government 
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sector enjoy.1  The Chief Justice  has overriding powers to deal 
with a case of any person in the service  of the judiciary in such a 
manner as he deems just and equitable.  In view of the above rules 
no governmental authority has any role to determine the terms and 
conditions  in matters of the officers and services employed in the 
establishment of the Supreme Court and High Court.2 The High 
Court must be just in framing and enforcing the Rules. 

The learned Chief Justice or the Judges of the High Court 
are not  the officers  or authority  subordinate to the Prime Minister 
nor authorized by the Prime Minister to be competent authority. 
The administrative and executive business of the Supreme Court 
and High Court relating to the service matters of their employees 
are within the command and control  of the Chief Justice and the 
learned Judges of the respective Courts. None of the Courts are 
bound by any order or direction of the Government in the presence 
of above rules. The Judges of the High Court while sitting in the 
meeting  to dilate upon the administrative matter brought before 
them under the High Court Procedure Rules are competent to take 
any administrative action in exercise of their authority under  rules 
and under Article 46 of the Constitution. Hence, all laws have to be 
enacted, read  and interpreted in the light of Article 46 of the 
Constitution not beyond that. The order  passed by the Prime 
Minister in relation to  reinstatement of a Judge of the Family 
Court who is dismissed  by the Chief Justice is without lawful 
authority.3  

1 Mubarak Ali Khan   v.  Government of Punjab  1990 CLC 136 
2 Government of Punjab   v.  Mubarik Ali Khan and others  PLD  1993  SC  375 
3 Abdul Rahim Zubair Butt  v.  AJK High Court 2002 SCR 455 
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ARTICLE 48 
1[48. Public Service Commission.- (1) There shall 
be a Public Service Commission consisting of a 
Chairman and such number of members who shall 
be having such qualification as may be prescribed by 
an Act of the Assembly. 

(2)   The appointment of the Chairman Public Service 
Commission and members  shall  be  made  by  the  
President  on advice of the Prime Minister on such 
terms and conditions as may be prescribed by an Act 
of the Assembly: 

Provided that in respect of appointment of 
Chairman, the Prime Minister, may solicit the 
opinion of Leader of Opposition in the Assembly 
before making advice to the President for such 
appointment. 

(3)  The Chairman and members of Public Service 
Commission appointed immediately before the 
commencement of this amending Act, 2018 shall be 
deemed to have been appointed under this Article 
subject to terms and conditions already determined 
and notified at the time of their appointment.] 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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[Original text of the amended Article] 

“48. Public Service Commission.- (1) There shall be a Public 
Service Commission for Azad Jammu and Kashmir which shall 
consist of such number of members, including a Chairman, and 
perform such function as may be prescribed.  

(2) The Public Service Commission existing immediately 
before the commencement of this Act and the persons holding 
office as Chairman and other members of that Commission 
immediately before such commencement shall be deemed to 
have been constituted and appointed under this Act.” 

Synopsis 
1. Whether recommendations of Public Service

Commission binding
  2. Protection  to  the  previous  Commission

COMMENTS 

This Article corresponds to Article 242 of the Constitution 
of Pakistan, Article 315 of the Constitution of India, section 128 of 
the Occupied Jammu and Kashmir Constitution  and section 26 of 
the Azad Jammu and Kashmir Government Act, 1970.  However, a 
distinction between this Article and Article 242 of the Constitution 
of Pakistan is that Constitution of Pakistan does not make it 
mandatory for establishment of the Public Service Commission, 
but leaves it to the Parliament and the Provincial Assemblies,  if 
they so like to provide by law  the establishment of Federal Public 
Service Commission or Provincial Public Service Commission, as 
the case may be, and then provide functions which may be 
performed by them. As against it, under our Constitution, it is 
mandatory that there shall be a Public Service Commission for 
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Azad Jammu and Kashmir to perform such functions as may be 
prescribed.  

The establishment of the Commission is mandatory under 
the Constitution, however, its functions are to be regulated by law 
to be made by the Assembly. An ordinance called as the Azad 
Jammu and Kashmir Public Service Commission Ordinance  was 
promulgated in 1978. It was later on made an Act  by the Azad 
Jammu and Kashmir Assembly,1 on 9th of March 1986 prescribing   
the composition, functions and conduct of business of the 
Commission.  The rules made on 11th of April 1978 as Azad 
Jammu and Kashmir Public Service Commission (Functioning 
Rules) 1978   under  section 10 of the Azad Jammu and Kashmir 
Public Service Commission Ordinance,  1978  continue enforce 
after the enforcement of the  Public Service Commission Act 1986.  
However, the Azad Jammu and Kashmir Public Service 
Commission, (Procedure) Rules, 1994  are published on 5th of 
September 1994  regulating the business  and procedure of the 
Commission.  

The Public Service Commission is a constitutional body 
and enjoys the independence in its functions.  It performs  a pivotal 
rule in recruitment to the service of the State. It is an executive 
body constituted by the Government, but owes its existence to the 
Constitution. The functions prescribed by the Public Service 
Commission Act, have the same force as functions prescribed by 
the Constitution itself. It is in pursuance of the  command of the 
Constitution  that Commission is performing the functions 
assigned  to it. Therefore these provisions are mandatory in nature 
and must be directly followed. The power to hold the test and 
examination for recruitment in the service  of Azad Jammu and 
Kashmir is vested in the Public Service Commission. However, the 
power of  laying down  the qualification and other conditions for 
initial recruitment are vested in the Government.  The Constitution 
does not lay down  that Government has  any control, supervision 

1 Act No. XVII  of 1986  
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or superintendence over the Public Service Commission or the 
functions to be performed by it. No post can be taken out of the 
purview of the Public Service Commission, except by amending 
the Public Service Commission Act. Section 22 of the Civil 
Servants Act or any other law cannot be pressed into service for 
exemption of a person from the operation of the Public Service 
Commission Act.1 It is true that the functions of the Public Service 
Commission may be changed or enlarged by an Act of the 
Assembly, but once that have  been entrusted,  they are to function 
under the Constitution. Article 49 of the Constitution under which 
the Civil Servants Act  had been enacted is  to be read subject to 
Article 48,  under which the Public Service Commission Act has 
been enacted. In case of conflict between the two, the Public 
Service Commission Act would override the provisions of the 
other statutes. Any change in the functions of the Public Service 
Commission  can be brought about by  amending the Public 
Service Commission Act and rules or by amending the Interim 
Constitution Act not otherwise.2 The Government does not have 
the power to issue directions to the Public Service Commission to 
re-advertise any post already advertised by it for appointment.3  
The quota fixed by the Government from time to time in relation to 
the induction in service shall be strictly followed by the 
Commission. The commission has to follow the scheme of the 
quota that if a suitable candidate is not found from a particular 
region, the post will not be left  unfilled but a person will be 
selected on merit  from outside that region.4    

Public Service Commission is a statutory body. If it 
violates  any rule which adversely affects the fair selection, the 
High Court is legally justified to grant appropriate remedy in writ 

1 Azad Jammu and Kashmir Govt.   v.  Javaid Iqbal Khawaja 1996 SCR  40, 
Iqbal Rashid Minhas   v.  Naeem Feroz  2001 SCR  91 
2 Azad Government and others   v.   Muhammad Yunas Tahir  1994 SCR  341 
3 Muhammad Anwar Khan  v.  Mumtaz-ul-Hassan  and others 1997 SCR  328 
4 Khurshid-ul-Hasan  v.  Azad Govt 1996 SCR  327     and  Suleman Ahmed   v. 
Tanveer Ahmed  and others  2001 SCR  282 
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jurisdiction,  but the matter which falls within the discretion of the 
Public Service Commission cannot be interfered with in writ 
jurisdiction especially so when the discretion exercised advances 
the cause of justice.1 Public Service Commission has a discretion 
to associate one or more specialists at the time of interview for 
assessing the ability  and suitability of candidates.2  

The unguided discretion for appointment of Chairman and 
Members of the Public Service Commission given to the President 
through the legislation providing appointment of  “outstanding 
persons having good reputation”, without providing any criterion  
to judge the outstandingness is a colourful legislation, hence 
repugnant to the Constitution.3  
1. WHETHER RECOMMENDATIONS OF PUBLIC

SERVICE COMMISSION BINDING
The recommendations of the Public Service Commission

being only advisory in nature may or may not be accepted by the 
appointing authority. But if the Government decides not to accept 
the advice of the Commission, the Commission shall be informed 
accordingly under section 8 of the Public Service Commission Act, 
1986.  However, reasons for refusal  have to be stated. If the 
Government makes an appointment in contravention of the rules or 
contrary to the advice of the Public Service Commission  without 
rejecting the advice and intimating to the Commission that will 
not be proper exercise  of discretion by the Government.4 The 
appointment of Chairman and Members of the Public Service 

1 Muhammad Ishaque Khan  v.   Khurshid Aziz and others 1998 SCR  1 
2 Ibid 
3Raja Muhammad Farooq Haider Khan v. AJ&K Govt. & others. PLD 2014
HC(AJ&K) 01.  
4 Dr. Habibur Rehman  v.  West Pakistan Public Service Commission Lahore 
PLD  1973 SC 144 
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Commission cannot be made without approval of the President, 
however, approval has to be  on the proposal of the Government.1  
2. PROTECTION  TO  THE  PREVIOUS

COMMISSION
The Public Service Commission, its Chairman and the

Members which existed immediately  before the commencement of 
this Constitution are given protection under sub-article (2) of this 
Article for giving validity  to the appointments made on their 
recommendations, and to the functions performed  before the 
creation of the Public Service Commission under the Constitution.   

ARTICLE 49 
The Services.- (1) Subject to the Constitution, the 
appointment of persons to, and the terms and 
conditions of service of persons in, the service of 
Azad Jammu and Kashmir may be regulated by law.  
2[(2) Until an Act of the Council in respect of 
persons in the service of Azad Jammu and Kashmir 
employed in connection with the affairs of the 
Council, or an Act of the Assembly in respect of such 
persons employed in connection with the affairs of 
the Government, makes provision for the matters 
referred to in sub-article (1), all rules and orders in 
force immediately before the commencement of the 
Constitution, shall continue in force and may be, 

1 Reference No. 1 of 1977  by President of AJ&K  PLD 1978 SC AJK 37  and 
Sardar Muhammad Ayub Khan   v.   Azad Government through its Chief 
Secretary  PLJ 1998 AJK  127 
2 Substituted by (1st Amendment) Act, 1975.  
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amended from time to time by the Council or, as the 
case may be, the Government.]  

Synopsis 
1. Shariat  Court  case
2. Ad-hoc   appointment

COMMENTS 

This Article corresponds to Article 240 and 241  of the 
Constitution of Pakistan, Article 309 of the Constitution of India, 
section 124 of the Occupied Jammu and Kashmir Constitution and 
section 26-A  of the Azad Jammu and Kashmir Government Act, 
1970. Under the Indian and Occupied Jammu and Kashmir 
Constitutions, security of tenure is a constitutional right of  civil 
servants, while it is not so, under our  and Pakistan Constitutions.  

Under this Article, appointment of persons to the service of 
Azad Jammu and Kashmir  and their terms and conditions of 
service  have to be regulated by an Act of the Assembly  or 
Council, as the case may be. The Council has adopted Civil 
Servants Act, 1973 (LXXI  of 1973) of Pakistan in relation to 
persons employed in connection with the Council and the Service 
Tribunals Act, 1973, for the employees of the Council through the 
Azad Jammu and Kashmir Council Adaptation of Laws Act, 1979.  

The Azad Jammu and Kashmir Assembly has enacted 
several laws regulating  the appointment of persons  and terms and 
conditions of their service, main of which is the Azad Jammu and 
Kashmir Civil Servants Act, 1976.  Similarly the Azad Jammu and 
Kashmir Council adopted the Pakistan Civil Servants Act, 1973 
along with the rules and notifications issued there under for the 
persons in the service of the Council. Several rules have been made 
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by both the authorities in furtherance of this section, particularly in 
relation to appointment and conditions of service including 
conduct, appeals, leave, privilege, pay and allowances,  facilities, 
advances, benevolent fund, group insurance, general provident 
fund, pension, prevention of corruption, offences by or against 
civil public servants etc. Each of the Acts made by the Council and 
the Assembly,  has a rule making provision  and rules have been 
framed relating to the appointment, promotion, transfer, efficiency 
and discipline, change of nomenclature of service and abolition of 
classes,  executive and judicial branches and composition of cadre 
of the service of Azad  Jammu and Kashmir.  

Before the promulgation of this Constitution, the Kashmir 
Service Regulations as it was in force during the Dogra Regime, 
and many other notifications issued from time to time by the Azad 
Kashmir Government regulating the appointment  and terms and 
conditions of persons in the service of Azad Jammu and Kashmir, 
in so as  consistent with the Constitution were in forced and were 
from time to time amended by the appropriate authority under sub-
article (2) of this Article.   Many of the old rules and orders which 
are not replaced by the fresh rules and orders made under Civil 
Servants Act 1976, still continue in force and they have the force 
of law in view of sub-article (2) of this Article. However, wherever 
any such order or rule is found in contravention of the rules 
enforced after 1976, that shall be deemed as redundant or 
impliedly repealed.  These rules apply only to the persons who are 
controlled by a Government or Semi Government Institutions. The 
employment of the persons in the private companies which are 
created  under Special Acts of the Council or Assembly are not 
governed by the Civil Servants Act and Rules, although the 
Company or Corporation itself may be so governed. Their 
employees will not be civil servants.1  

1 Mehboob Ellahi   v.  National Radio Telecommunication Corporation  1983 
PLC CS 44 
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The right of service and right of entry into any lawful 
profession in the State would be available only to   State Subjects, 
Council law making the service open  for all is without lawful 
authority and ultra vires, hence advertisement calling applications 
without this restriction is ultra vires of the Constitution.1  

1. SHARIAT  COURT  CASE
Appointment to the public office of the Judges of the

Shariat Court which was neither recommended by the Chief 
Justice, (if they are deemed to be the Judges of the High Court), 
nor by the Public Service Commission or the Selection Board, (if 
they are in the service of the Government), and without there being 
any rule for the purpose made  under Article 49 of the 
Constitution,  are fanciful  not based on any principle and legal 
requirement, hence void.2 The appointment of civil servants on 
regular basis without determination of their merit by the Public 
Service Commission made by the Government in exercise of 
powers under section 22 of the Civil Servants Act is against the 
provisions of section 49 of the Constitution, Civil Servants Act and 
the Rules made there under, hence  without lawful authority.3 A 
Government  servant of Azad Jammu and Kashmir on deputation 
even outside Azad Jammu and Kashmir remains in the service of 
Azad Jammu and Kashmir under law, and rules made under Article 
49 of the Constitution and said Government is vested with the 
authority to retire him even if he is serving anywhere in connection 
with the affairs of Government of Pakistan, any provincial 
Government  or a Corporation in Azad Jammu and Kashmir.4 A 
civil servant could be proceeded against departmentally and 
awarded punishment only under the Efficiency and Discipline 

1 Sajjad Hussain Shah  v. AJ&K Council Secretariat, PLJ 2014 AJ&K 217 
2 Ghulam Mustafa Mughal Advocate   v.   Azad Government   PLJ 1998 AJK 
140 
3 Sh. Manzoor Ahmed   v.  Azad Government  1995 PLC CS 59 
4 Raja Niaz Ahmed Khan   v.  Azad Government  PLD 1988 SC AJK 53 
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Rules and if the order is made contrary to the rules having sanction 
of Article 49, it would stand vitiated.1   
2. AD-HOC   APPOINTMENT

Ad-hoc appointments in the service of Azad Jammu and
Kashmir shall also have to be made in accordance with the  law 
made under the authority of Article 49. Ad-hoc appointment is  not 
a bounty  to be made at discretion of the appointing authority, but 
strictly in accordance with the rules regulating the ad hoc 
appointment, even if it is limited for a period of six months. The 
ad-hoc appointees cannot be confirmed by the Assembly giving 
them the  blanket protection as it is not the function of the 
Assembly to make the appointment to the service of Azad Jammu 
and Kashmir by legislation. It can only lay down a criteria  for the 
appointment  to be made by the  relevant competent authority on 
the recommendations of the appropriate commission or board. The 
Act of giving blanket protection to the ad-hoc employees 
appointed by the Government amounts to their appointment by the 
legislature which  is not its function.2 The ad-hoc appointments 
made in contravention  of the Azad Jammu and Kashmir Civil 
Servants (Appointments and Conditions of Service) Rules, 1977 
are without lawful authority. Every appointment has to be made in 
accordance with the law and rules made under the authority  of 
Article 49 of the Constitution.3  

1 Sadaqat Ali  v.  Azad Government   1987 PLC CS  289 
2 Azad Jammu and Kashmir Govt. v.   Muhammad Yunus Tahir   1994 SCR 
341 
3 Ibid   
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ARTICLE 50 
1[Election Commission.- (1) There shall be an 
Election Commission for Azad Jammu and 
Kashmir, hereinafter referred to as “the 
Commission”. 

(2) The Commission shall consist of the Chief 
Election Commissioner, who shall act as the 
Chairman and two Members. 

(3)  The Chief Election Commissioner, hereinafter 
referred to as the Commissioner, shall be appointed 
by the President on the advice of the Chairman of the 
Council. 

(4)  The Prime Minister after consultation with the 
Leader of Opposition in the Assembly shall 
finalize the nominees for the appointment as 
Commissioner. 

(5) No person shall be appointed as the 
Commissioner unless he has been a Judge of the 
Supreme Court or High Court or has been a civil 
servant of BPS-21 and above, in the service of Azad 
Jammu and Kashmir. 

(6) The members of the Commission possessing the 
qualification as mentioned for Commissioner in sub-

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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Article (5) above, shall be appointed by the President 
on the advice of the Prime Minister. 

(7) It shall be duty of the Commission to organize 
and conduct the election for the office of the 
President, the Assembly, the Council and local 
government bodies and to make such arrangements 
as are necessary to ensure that the election is 
conducted honestly, justly, fairly and in 
accordance with the law. 

(8)  The Commission shall have such powers and 
perform such functions as are conferred on it 
under the Constitution and Act of the Assembly. 

(9)   At any time when the office of Commissioner 
is vacant or the Commissioner is absent or unable to 
perform the functions of his office due to any 
cause, the senior member of Commission duly 
designated at the  time of appointment shall act 
as Commissioner for a period not exceeding six 
months. 

(10) Before entering upon office, the 
Commissioner shall make oath before the Chief 
Justice of Azad Jammu and Kashmir and the 
members before the Commissioner in the form set 
out in the First Schedule. 
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(11) Subject to this Article, the Commissioner and 
each member, as the case may be, shall hold 
office for a term of five years from the day he enters 
upon his office: 

Provided that the Chief Election 
Commissioner appointed before the commencement 
of the Azad Jammu and Kashmir Interim 
Constitution (Thirteenth Amendment) Act, 2018 
shall be deemed to have been appointed under this 
Article for remaining period of his term. 

(12)  The Commissioner and members shall not 
be removed from  their  office except in the manner 
prescribed in Article 42-E. 

(13)   The Commissioner or the member may, by 
writing under his hand addressed to the President, 
resign from his office. 

(14) The terms and conditions, other than mentioned 
hereinabove, for the office of the Commissioner and 
member shall be such as may be prescribed by an 
Act of Assembly. 

15. The Commissioner or a member shall not,-

(a)   hold any other office of profit in the 
Service of Azad Jammu and Kashmir or 
Pakistan; or 
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(b) occupy any other position carrying the 
right to remuneration for the rendering of 
such services. 

(16)  A person who has held office as 
Commissioner or the member shall not hold any 
office of profit in the Service of Azad Jammu and 
Kashmir or Pakistan before the expiration of two 
years after he has ceased to hold that office. 

(17)  The Commission shall perform such 
functions as may be determined by Act of Assembly. 

(18)  It shall be the duty of all executive authorities in 
the State to assist the Commission in the discharge 
of its functions. 

(19) Until Assembly by law otherwise provides, 
the Commission may, on the advice of the Prime 
Minister and with the approval of the President, 
make rules providing for the appointment of officers 
and servants to be employed in connection with the 
functions of the Commission and for their terms 
and conditions of employment.] 

[Original text of the amended Article] 

 “50. Chief Election Commissioner- (1) There shall be a Chief 
Election Commissioner appointed by the President 1[on the 

1 Inserted by (1st Amendment) Act, 1975. 
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advice of the Council] on such terms and conditions as may be 
prescribed. 

(2) The person appointed as Chief Election Commissioner 
under the Azad Jammu and Kashmir Government Act,1970, or 
deemed to have been so appointed and functioning as such 
immediately before the commencement of this Act shall be 
deemed to have been appointed as Chief Election Commissioner 
under sub-section (1) on the same terms and conditions of 
service as are applicable to him immediately before such 
commencement.” 

Synopsis 
1. 
2. 

Election Commission  
Duties and functions of the Commission 

COMMENTS 

This Article corresponds to Article 213 of the Constitution 
of Pakistan, Article 324 of the Constitution of India  and section 27 
of the Azad Jammu and Kashmir  Government Act, 1970.  

1. ELECTION COMMISSION

Article 50 is substituted by  new Article through the 13th

Amendment of the Constitution. Instead of “Chief Election 
Commissioner” alone, an Election  Commission  is  constituted 
consisting of a Chairman, called as “Chief Commissioner” and two 
Members to be called as Commissioner. The Chief Election 
Commissioner can be appointed on the advice of the Chairman of 
the Council after consultation with the leader of the Opposition in 
Assembly, while two members can be appointed by the President 
on the advice of the Prime Minister. The qualification for the 
Commissioner and members is to “have been a Judge of the 
Supreme Court or High Court or Grade BPS-21 officer of the 
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Government.” The words “has been” is used for Commissioner and  
Members,  signify that it refer to retired Judges and BPS-21 
officer, not serving. When the office of the Commissioner is vacant 
for the reasons mentioned in the Article, the senior most member 
of the Commission shall perform the functions of Chairman.  

2. DUTIES AND FUNCTIONS OF THE COMMISSION

The functions of the Commission are to hold the election
for Assembly, President, the Council and Local Governments 
honestly, justly and fairly. The oath of the office shall be 
administered to the Chief Commissioner by the Chief Justice of 
Azad Jammu & Kashmir while the Chief Election Commissioner 
shall administer the oath of office to  Members. The term of the 
office of the Chairman and Members is five years, however, he can 
be removed like removal of Judges of the High Court and Supreme 
Court under Article 42-E. The incumbent Chief Election 
Commissioner shall hold the office for the remaining period 
visualized by the present amendment. 

ARTICLE 50-A 
1[Auditor General.-  (1) There shall be an Auditor 
General of Azad Jammu and Kashmir  who shall be 
appointed by the President on the advice of the 
2[Chairman of the Council]. 
(2) Before entering upon office, the Auditor-
General shall make before the Chief Justice of Azad 
Jammu and Kashmir Oath  in the form set out in the 
First Schedule.  

1 Inserted by (1st Amendment) Act, 1975.  
2 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(3) The terms and conditions of service, including 
the term of office, of the Auditor-General shall 
be determined by Act of the Council and, until 
so determined, by rules made by the Council. 

(4) The Auditor-General shall, in relation to — 
(a) the accounts of the Council and any authority 

or body established by the Council; and 
(b) the accounts of the Government and any 

authority or body established by the 
Government;  

perform such functions and exercise such powers as 
may be determined, by or under Act of the Council 
and, until so determined, by rules made by the 
Council. 
(5) The accounts of the Council and of the 
Government shall be kept in such form and in 
accordance with such principles and methods as may 
be determined by the Auditor-General with the 
approval of the Council. 
(6) The reports of the Auditor-General relating to 
the accounts of the Council shall be submitted to the 
Chairman of the Council, who shall cause them to be 
laid before the Council; and the reports of the 
Auditor-General relating to the accounts of the 
Government shall be submitted to the President, who 
shall cause them to be laid before the Assembly.] 
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COMMENTS 

This Article corresponds to Article 168 to 171  of the 
Constitution of Pakistan and Articles 148 to 151 of the 
Constitution of India. There was no corresponding provision  in the 
Azad Jammu and Kashmir Government Act, 1970.  

The Auditor General is the high functionary appointed by 
the President on the advice of the Chairman of the Council  on 
such terms and conditions and to perform such functions and 
exercise such powers as may be determined by an Act of the 
Council. The Council has enacted an Act called as the Auditor 
General of Azad Jammu and Kashmir (Functions, Powers and 
Terms and Conditions of Service) Act, 2005, which provides for 
salary, terms and conditions and other conditions of service of 
Auditor General for Azad Jammu and Kashmir. Powers vested in 
him relate to the Accounts of the Council and of the Government 
or the Accounts of any authority or body which  is established by 
the Council or Government. The Auditor General  is authorized to 
prescribe with the approval of the Council,  principles and method 
of keeping  the  accounts of the Council and the Government.  His 
report relating to the accounts of the Council and the Government 
shall be submitted to the Chairman and President for laying it 
before the Council and the Assembly as the case may be.  The 
Auditor General can perform only such functions and exercise only 
such powers as are determined  by the Act of Council or the Rules 
made by it, not by any authority other than the Council. He cannot 
exercise the administrative control or jurisdiction over Accountant 
General, and  Audit and Accounts Department cannot be placed 
under the Auditor General’s  administrative control or made part of 
his organization.1  

1 Mir Sadaruddin  v.  Azad Jammu and Kashmir Government  1978 PLC (CST) 
92.
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Under the law regulating his appointment and terms and 
conditions, he can be removed only in the manner, in and  on the 
grounds, on which a Judge of the Supreme Court may be removed.   

It has been a practice in Azad Jammu and Kashmir that 
Auditor General of Pakistan is designated as Auditor General for 
Azad Jammu and Kashmir. However before assuming duties of the 
Auditor General of Azad Jammu and Kashmir, he takes oath 
before the Chief Justice of Azad Jammu and Kashmir.   

ARTICLE 51 
Continuance of existing laws.- (1) Subject to the 
provisions of the Constitution, all laws which, 
immediately before the commencement of the 
Constitution, were in force in Azad Jammu and 
Kashmir shall continue in force until altered, repealed 
or amended by an Act of the appropriate authority. 
1[Explanation.- In this Article,- 
(a) ‘laws’ includes ordinance, orders, rules, bye-

laws, regulations and any notifications and 
other legal instruments having the force of law; 
and 

(b) ‘in force’ in relation to any law, means having 
effect as law whether or not the law has been 
brought into operation.] 

1[(2) Subject to the Constitution, all laws of 
Azad Jammu and Kashmir which, from time to time, 

1 Added by (1st Amendment) Act, 1975. 
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made by the Azad Jammu and Kashmir Council and 
in force immediately before the commencement of 
the Azad Jammu and Kashmir Interim Constitution 
(Thirteenth Amendment) Act, 2018, shall continue 
to be in force until amended or altered or repealed 
by the Act of the Assembly or by the order, 
notification etc., of the Government of Pakistan or, 
as the case may be, by the Azad Government of the 
State of Jammu and Kashmir: 

Provided that the reference of Azad Jammu 
and Kashmir Council made in the existing laws, 
on the commencement of the Azad Jammu and 
Kashmir Interim Constitution (Thirteenth 
Amendment) Act, 2018, shall, as far as 
practicable, be construed and referred to as the 
Assembly, or as the case may be, Government of 
Pakistan or the Azad Government of the State of 
Jammu and Kashmir.] 

COMMENTS 

This Article corresponds to Article 268 2(1)(b) of the 
Constitution of Pakistan, Article 372 of the Constitution of India, 
sections 157 and 158  of the Occupied Jammu and Kashmir 
Constitution and section 29  of the Azad Jammu and Kashmir 
Government Act, 1970.   

This Article postulates all laws, details of which are given 
in explanation attached to the section which shall remain operative 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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subject to the Constitution, and in case of conflict, those laws are 
to be brought in conformity with the Constitution.1 After 13th 
Amendment of the Constitution, the legislative powers of the 
Council are abolished  and vested in the Azad Jammu & Kashmir 
Assembly and in the Government of Pakistan along with their 
executive authority. The laws made by the Council stand protected 
by the amendment as if made by the Assembly or Government of 
Pakistan, as the case may be, according to the scheme of Article 31 
read with Third Schedule of the Constitution.  

The word ‘laws’ is  explained  to include the ordinances, 
orders, rules, bye-laws, regulations, and any legal instrument 
having the force of law, while the  word  ‘in force’  means a law 
which is in existence whether brought into operation or not. Thus 
all laws which were in force in Azad Jammu and Kashmir whether 
made after the emergence of Azad Jammu and Kashmir by the 
competent legislature or  adapted  by it,  or the laws of the 
erstwhile Government,  which are not repealed, modified or 
cancelled, shall be deemed  the laws in force.2 The laws in view of 
the definition not only include the laws enacted by the Assembly 
or enforced through the Ordinances, but also include the orders, 
rules, bye-laws, regulations and any notification or legal 
instrument having the force of law.  

The word ‘laws’ is not defined by our Constitution itself or 
by the Constitution of Pakistan. However, all that is mentioned in 
clause (a) of this Article is included in law for the purpose of this 
Constitution, and Constitution being paramount law, the same has 
to be read in other laws as well.  

The word ‘law’ is distinguishable from Constitution which 
is higher in authority. In other words,  the expression law means an 

1 Nishat Mills Ltd. Faisalabad   v.  Federation of Pakistan  PLD 1994 Lah. 175. 
2 Chief Secretary AJ&K  v.  Sardar Muhammad Abdul Qayyum Khan  PLD 
1983 SC AJK 95 
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ordinary or sub-constitutional law made in exercise of the powers 
granted by the Constitution.1    

The word ‘laws’ is defined under section 3(37-B) of the 
General Clauses Act to mean an Act, ordinance, regulation, rule, 
order or bye-laws  which has the force of law before the 
establishment of the Federation of Pakistan, after the establishment 
of Federation of Pakistan, but before the 14th day of October 1955 
and after this date  but excluding an Act of the Parliament of 
United Kingdom or any order in Council rule or other instrument 
made there under. It, in simple words, means that those laws which 
are made  by the United Kingdom  including the orders and rules 
issued under those laws shall not be deemed laws for the purpose 
of definition of  law under section 3(37-B) of the General Clauses 
Act, while all other laws which were in forced before that date, and  
for the purpose of our Constitution on  the date when this 
Constitution was enforced, shall be deemed as laws in force, 
whether brought in operation or not.  

The orders, rules, bye-laws, regulations and notifications 
are specifically included in the definition of laws which in simple 
words would mean that any instrument which confers any power or 
creates any obligation  and is notified as such, would be included 
in the definition of laws. The Supreme Court of India in the case of 
Edward Mills.  Co. Ltd.  v.  State of Ajmer,2  held, that “a 
notification is included in law as defined in section 3(37-B)  of the 
General Clauses Act. In the case titled  State  v. Gokulchand,3  it 
was held  that a notification issued by the Government in exercise 
of powers delegated to it under section 4 of the Essential Supplies 
(Temporary Powers),  Act 1946 is an order  within the meaning of 
the term ‘law’ as used in section 3 (37-B)  of the General Clauses 
Act. The Supreme Court of Azad Jammu and Kashmir in Chief 

1 Brothers  Steel  Mills   v.   Ilyas Miraj  PLD  1996 SC 543.  
2 Edward Mills.  Co. Ltd.  v.  State of Ajmer AIR 1955 SC 25 
3 State  v.  Gokulchand  AIR 1957  M.P. 145 
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Secretary AJ&K  v.  Sardar Muhammad Abdul Qayyum Khan,1 
held after discussing the above authorities that:-  

“There appears to be lot of wisdom behind this 
constitutional provision.  If ordinances, rules, bye-laws, 
orders, regulations etc., holding the field prior to the 
Constitution Act, 1974,  would not have been saved and 
given the status of law, confusion was apt and the situation 
would have been anomalous as a number of orders passed, 
actions taken under these ordinances etc. could hardly be 
construed as legal.  To avoid this unhappy situation, it 
appears the legislature,  under section 51  of the 
Constitution Act, 1974,  well thought  to protect them as 
laws of the land.”  

Therefore , the word ‘law’  employed in section 52(5)  of 
the Constitution Act, 1974,  would not only include  an Act 
of  the legislature,  but as per section 3(37-b) of the General 
Clauses Act and section 51  of the Constitution Act, 1974, 
it would also include all rules, bye-laws, orders and 
notifications etc. We are supported in our view in Parmesh 
Chandra Gupta   v. The Registrar, High Court of
Judicature at Allahabad.2  It has been observed in that 
case:- 

“It may be observed that the phrase ‘Indian Law’  as 
mentioned in para 17 (c)  of the  Amalgamation 
Order, includes not only an Act of the legislature, 
but also all rules, bye-laws and orders or 
notifications made there- under, vide  S. 3(29), 
General Clauses Act.”   

1 Chief Secretary AJ&K  v.  Sardar Muhammad Abdul Qayyum Khan  PLD 
1983 SC AJK 95. 
2 Parmesh Chandra Gupta   v.  The Registrar, High Court of Judicature at 
Allahabad  AIR 1955 Allahabad  269 
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The law would not include executive or departmental instructions 
which have no statutory basis,1  but would  include  intra vires 
rules or regulations, statutory orders and orders made in exercise of 
powers conferred by statutory rules.2  

By reason of the word ‘include’, the  definition should  be 
treated as not exhaustive, and would, therefore, include not only 
laws made by the legislative forum but also earlier rules, 
subordinate legislation such as orders, bye-laws, rules, regulations, 
notification  as well as personal law having the force of law.3  

ARTICLE 51-A 
4[51-A. Transfer of Employees, Assets and 
Liabilities.- (1) On the commencement of the Azad 
Jammu and Kashmir Interim Constitution 
(Thirteenth Amendment) Act, 2018, all moveable 
and immovable properties and assets, moneys or 
funds received by and deposited in the Azad 
Jammu and Kashmir Council Consolidated Fund or 
made part of Public Finance, all savings or fixed 
deposits of the Council in all bank accounts and also 
such liabilities which were incurred under any law, 

1 D. Bhuvan  Mohan   v.   State of Andhra Pradesh  AIR 1974 SC 2092,  State of 
Nagaland  v.  Ratan Singh  AIR 1967 SC  212,  Sri Dwarka Nath  v.  State of 
Bihar  AIR 1959 SC  249 
2 Govind   v.   State of Madhya Pradesh   AIR  1975 SC  1378,  Bidi Supply 
Company   v.  Union of India 1956 SCR  267 = AIR 1956 SC 479,  and State  of 
M.P.   v.   Mandawar   1954 SCR  599 
3 United Provinces  v.  Mt. Atiqa Begum AIR 1941 F.C. 16,  Sheo Kumar  v. 
Sudama Devi AIR 1962 Patna  125,  Gazula Dasaratha Rama Rao   v.   State of 
Andhra Pradesh  AIR 1961 SC  564 
4 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.     
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shall immediately be transferred or invested with 
Azad Jammu and Kashmir Consolidated Fund or, 
as the case may be, to the Government. 

(2)  All existing employees in the service of 
Azad Jammu and Kashmir Council who 
immediately before the commencement of the Azad 
Jammu and Kashmir Interim Constitution 
(Thirteenth  Amendment)  Act,  2018  were 
serving on regular basis under superintendence and 
control of Azad Jammu and Kashmir Council for 
any department, secretariat or any statutory body or 
institution or organizations duly constituted or 
setup under any law or through its executive 
authority shall stand transferred or shifted to the 
Government forthwith on commencement of this 
amending Act, 2018. 

(3)  The rights of the persons under existing laws of 
Azad Jammu and Kashmir who were, immediately 
before the commencement of the Azad Jammu and 
Kashmir Interim Constitution (Thirteenth 
Amendment) Act, 2018, serving under the Azad 
Jammu and Kashmir Council shall be protected and 
officers and servants on deputation from the Federal 
Government or any province shall be entitled for 
repatriation to their parent organizations. 



The Azad Jammu & Kashmir Interim Constitution, 1974 845 

(4)   The persons serving on contractual or temporary 
basis shall not be entitled to claim any right to 
continue their employment and they shall be dealt in 
accordance with prevailing service rules of Azad 
Jammu and Kashmir and terms of their 
appointments. 

(5)   Subject to Article 51, the perks, privileges and 
allowances to the elected members of the Council 
and also salary, allowances and pensionary benefits 
of the employees of the Council in the Service of 
Azad Jammu and Kashmir, as admissible to them 
under the law, shall be borne by the Government, 
for which budgetary requirements shall be made 
out of the Azad Jammu and Kashmir Consolidated 
Fund.] 

COMMENTS 

After 13th Amendment of the Constitution, the Azad 
Jammu & Kashmir Council being abolished, all its assets and 
liabilities are vested in the Azad Jammu and Kashmir Government 
along with its regular employees serving under any of its regularly 
created department, statutory body or institution, who shall be 
treated as employees of the Government with same salary etc. The 
officers of the Federal Government on deputation in the  Council 
shall be entitled to be repatriated to their parent organizations.  

Under the scheme of civil service in Azad Jammu and 
Kashmir, only the State Subjects can be accepted by the 
Government, not non-state subjects if any, employed by defunct 
Council.  
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ARTICLE  52 
General provision regarding President and 
Ministers.- (1)  1[The  President,  the  Prime 
Minister, a Minister or an Advisor shall not,-] 
(a) hold any other office of profit in the service of 

Azad Jammu and Kashmir or any other 
country; or 

(b) occupy any other position carrying the right to 
remuneration for the rendering of service,  but 
this Article shall not be construed as preventing 
the President,  the 2[Prime Minister, a Minister 
or an Advisor] from holding or managing his 
private property. 

(2) No criminal proceedings whatsoever shall be 
instituted or continued against the President 3[or the 
Chairman of the Council] while he is in office. 
(3) No civil proceedings in which relief is claimed 
against the President 4[or the Chairman of the 
Council] shall be instituted while he is in office in 
respect of anything done or not done, or purporting to 
have been done or not done, by him in his personal 
capacity, whether before or after he enters upon his 
office, unless, at least sixty days before the 

1 Substituted by (1st Amendment) Act, 1975. 
2 Substituted by (1st Amendment) Act, 1975. 
3 Inserted by (1st Amendment) Act, 1975.  
4 Inserted by (1st Amendment) Act, 1975. 
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proceedings are instituted, notice in writing has been 
delivered to him, or sent to him, stating the nature of 
the proceeding, the cause of the action, the name, 
description and place of residence of the party by 
whom the proceedings are to be instituted and the 
relief which he claims. 
(4) Except in relation to proceedings referred to in 
sub-article (3), no process whatsoever shall be issued 
from any Court or Tribunal against the President 1[or 
the Chairman of the Council]  whether in a personal 
capacity or otherwise, while he is in office. 
(5) Subject to the Constitution, 2[the President, the 
Prime Minister, the Chairman of the Council, the 
Federal Minister who is a member of the Council, a 
Minister or an Advisor shall not] except in respect of 
anything done or not done by him in contravention of 
law, be answerable to any Court or Tribunal for the 
exercise of the powers, or the performance of the 
duties, of his office or for any act done or purporting 
to be done by him in the exercise of those powers or 
in the performance of those duties:  

Provided that nothing in this sub-article shall be 
construed as restricting the right of any person to 

1 Inserted by (1st Amendment) Act, 1975. 
2 Inserted by (1st Amendment) Act, 1975. 
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bring appropriate proceedings against the 1[Council 
or as the case may be], the  Government.] 

Synopsis 

1. Criminal  proceedings  and  process
2. No  protection  to  actions
3. Actions  after  notice  in  civil  matters
4. Government to be party for actions of President
5. Personal immunity against public functions,  not

official
6. Protection  not  available  to  ex-officio  functions
7. Advisor

COMMENTS 

This Article corresponds to Article 248   of the Constitution 
of Pakistan. Various provisions of the Constitution of India relating 
to President, Members of Parliament and the State legislatures, 
correspond to sub-article (1) of this Article such as Articles 58(2), 
102 (1)(b) and 191(1)(a). Article 361  of the Indian Constitution 
correspond in spirit to sub-articles (2) to (5)  of this Article.  
Immunity of the Governor in the Occupied Jammu and Kashmir 
State is also the same as that of the Governor of other Indian 
States, under section 143 of the Occupied Jammu and Kashmir 
Constitution. This Article also corresponds to  section 32 of the 
Azad Jammu and Kashmir Government Act, 1970. However, the 
difference is that the disqualification mentioned in sub-article (1)  
of this Article does not find place in relation to the  dignitaries 
mentioned in Article 248 of the Constitution of Pakistan.  

1 Substituted by (1st Amendment) Act, 1975. 
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There is a total prohibition for the President, the Prime 
Minister,  Minister or  an Adviser to hold any office of profit in the 
service of Azad Kashmir or in any other country during the tenure 
of their office, or to occupy any other position carrying the right to 
remuneration  for the rendering of service.   It amounts to 
disqualification to hold these  offices. But the holding or managing 
of private  property is excluded from its prohibition. This provision 
is similar  to Article  207  of  the  Constitution of Pakistan  and 
sub-article (7) of Article 43  of our Constitution relating to the 
Judges of the superior Courts who are equally debarred from 
holding any office of profit in the service of Pakistan or occupying 
any position carrying the right to remuneration.  The offices which 
have been excluded from the service  of Azad Jammu and Kashmir 
under Article 2 of this Constitution do not constitute a 
disqualification, however, if any other office  is  held by any of 
them which is not excluded from the definition of the service of 
Azad Jammu and  Kashmir, shall be deemed to be the office of 
profit. It may be anywhere in the world. Similar is the position 
when a position is held by any of them which carries right to 
remuneration for the rendering of service. The purpose is that 
while being in these offices,  the person should  be free from any 
other temptation  or involvement of any nature which has a 
tendency of being profitable  or  remunerative for him. Except 
above, there is no difference between this section  and Article 248 
of the Constitution of Pakistan.  

In Sahid Nabi Malik  v.  Chief Election Commissioner 
Islamabad,1 it  is held that the question as to whether a person 
holds an office of profit in terms of Article  63(1) of the 
Constitution  will depend on the facts of each case. If an office is a 
regular office on the strength of the department concerned to which 
salary, emoluments/allowances are attached, it is an office of 
profit. A person cannot change the character/nature of such an 

1 (Sahid Nabi Malik  v.  Chief Election Commissioner Islamabad PLD 1997 SC  
32)



The Azad Jammu & Kashmir Interim Constitution, 1974 850 

office by not drawing the  salary etc. But if such an office is newly 
created office which is not on the  strength of the department 
concerned,  and for which no salary or emoluments  are determined 
nor they are payable  to the incumbent, it is not an office of profit.1 
Where evidence on the record  establishes that a person was 
holding an office in the service of Pakistan but there was no 
evidence to show that the office held by such person  was an office 
of profit, mere reimbursement  out of pocket expanses to such 
person could not make the office held by him as an office of profit 
in the service of Pakistan.  

1. CRIMINAL  PROCEEDINGS  AND  PROCESS

The President and the Chairman of the  Council are
immune from all the criminal proceedings, whatsoever. These can 
neither  be instituted nor continued against them while they are in 
office. The words   “or continued”   used in sub-article (2) signify 
that, if any proceedings are pending  against them when they enter 
into office, they shall not be continued during the period they 
remain in office.  This immunity is absolute and unqualified for the 
entire tenure. It further implies that when they cease to hold the 
office, the criminal proceedings which remained pending during 
their tenure, will revive, and if any offence is committed by them 
during the tenure, proceedings for that can be instituted.  No 
process whether criminal or civil shall be issued by any Court or 
Tribunal against them whether in their personal capacity or 
otherwise while they are in office. It implies that this immunity is 
available to them during the period they  hold the office, not 
thereafter.  

1 Rel. upon,   (Ravanna Subanna    v.   G.S. Kaggeerappa  AIR 1954 SC  653, 
Surya Kant  Roy    v. Imamul Hai Khan  AIR 1975 SC 1053,  S. Umrao Singh 
v. Darbara Singh  AIR 1969 SC  262
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The object of protection is to save the State functionaries 
named above from being involved in the litigation.  Even if the 
notice of their illegal acts is taken during their tenure, the process 
can be commenced only  after they cease to hold office, unless 
they themselves subject to the jurisdiction of the Court for 
answering the charge or allegations as there is no prohibition in the 
Constitution to their  waiving  this privilege. 

2. NO  PROTECTION  TO  ACTIONS
This  protection is  to the person of the President  and the

Chairman of the Council, not to the actions taken or orders passed 
by them.1 Similarly  the High Court had the power available to it to 
examine and interpret the relevant provisions as to ascertain the 
qualification/disqualification of the President to hold the office. 
The ouster of jurisdiction under sub-article (3)   of Article 5  or 
protection provided by Article 52  is not applicable, if election is 
violative of express and specific constitutional provisions. If any 
disqualification is found, the High Court in exercise of its powers 
of judicial review would unhesitatingly  declare it to be so.2   

The immunity provisions have to be strictly construed, and 
unless the dignitaries  claiming the immunity  come strictly within 
the terms  of the provisions granting immunity, the immunity will 
not be available.  The immunity is in the nature of an exception to 
the general rule that no one is above the law.3 The immunity is 
purely personal and does not mean the immunity of the 
Government. If the only flaw in the contract is that the same is not 

1 Abrar Hassan   v.   Government of  Pakistan  PLD 1976 SC  315 
2 Ch. Sultan Mehmood   v.  Chief Election Commissioner AJ&K PLD 1991 AJK 
89. [Rel.  Federation of Pakistan   v.   Malik Ghulam Mustafa Khar  PLD 1989
SC  26,  Federation of Pakistan   v.  Haji Muhammad Saifullah Khan  PLD 1989 
SC  166,   Indira   v.   Raj  Narain  AIR 1975 SC 2299 
3 Ch. Zahoor Elahi  v.  Zulfiqar Ali Bhutto  PLD 1975 SC 383 
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in the proper form, that would be protected, particularly when the 
contract is for the benefit of the Government.1   

3. ACTIONS  AFTER  NOTICE  IN  CIVIL  MATTERS

Although immunity in relation to criminal proceedings is
absolute and unqualified,  it is not so in civil proceedings. Sub-
article (3)  of this Article provides an exception to the immunity 
that no civil proceedings in which relief is claimed against the 
President, or the Chairman of the Council, while they are in office 
in respect of anything done or not done,  or purporting to have 
been done or not done, in their personal capacity whether before or 
after they enter their offices. However  a  notice in writing has to 
be  served upon them 60 days before instituting the proceedings, 
stating the nature of the  proceedings,  the cause of action, name 
and residence of the party, who is to institute the proceeding  and 
the relief he claims.  

4. GOVERNMENT TO BE PARTY FOR ACTIONS OF
PRESIDENT

When the Chief Executive  of the Government is appointed
as the President of the State by virtue of a  proclamation, and the 
proclamation is challenged with the prayer  to restrain him from 
functioning as such and making law by way of an ordinance, the 
Government is a necessary party, not the President who cannot be 
a party in view of the provisions of Article 52.2 The President 
cannot be impleaded as a party when vires of a law are  challenged 
in view of prohibition under Article 52(3), however, the 
Government of Azad Jammu and Kashmir was the only necessary 
competent party.3     

1 Chatturbhuj  Vithaldas Jasani    v.  Moreshwar Parashram   AIR 1954 SC  236 
2 Sardar Muhammad Ibrahim Khan v. Azad Jammu & Kashmir Govt. PLD 1990 
SC AJK  23 
3 Genuine Rights Commission   v.  Azad Government PLJ 1998 AJK 140, 
Sardar Muhammad Ibrahim Khan   v.  Azad Jammu and Kashmir Government 
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5. PERSONAL IMMUNITY AGAINST PUBLIC
FUNCTIONS,  NOT  OFFICIAL
Under sub-article (5) of this Article, besides the dignitaries

mentioned in sub-article (1), the Federal Minister who is a member 
of the Council, Advisor of the Council  and a Minister of the 
Government, are also personally immuned from being answerable 
to any Court or Tribunal  in exercise of the powers  or the 
performance of the duties of their  office or for any act done or 
purporting to be done by them  in exercise of those powers or in 
the performance of those duties. However, the Council or the 
Government, as the  case may be,  are answerable for their actions. 
The protection is extended to their person not to any action taken 
or order passed by them in exercise of their powers.1 But the 
personal immunity does not include their right to hold the office, as 
such, when their appointment is challenged under law.2  Similarly 
immunity does not extend  to their acts which amount to 
misconduct under any law relating to the public servants,3 nor is a 
Minister immune from criminal proceedings of dishonest and 
fraudulent  misappropriation of public funds even during his tenure 
as such.4 The actions taken by them in their private capacity are 
also not covered, nor are their illegal acts protected because such 
acts do not form part of performance of their duties as holder of 
such office.5 Similarly immunity cannot be extended to  anything 
done, male fidely or illegally. In order to claim immunity, the 
functionary is to show that whatever was done, had some co-
relations to his official duties and functions.6   

PLD 1990 SC AJK 23,   Syed Ahmed Saeed Kirmani  v.  Punjab Province  1982 
CLC 590 
1 Abrar Hassan  v.  Government of Pakistan  PLD 1976 SC 315 
2 Ferozuddin v. Tien Ying Lee 1987 MLD 2035 
3 Benazir Bhutto  v.  Federation of Pakistan  1991 MLD 2622 
4 State   v.  Syed Iftikhar Hussain  Gilani  PLD 1991 Pesh. 143 
5 Sadiq Hussain Qureshi  v.  Federation of Pakistan  PLD 1979 Lah. 01 
6 Ch. Zahoor Elahi   v.  Zulfiqar Ali Bhutto   PLD 1975 SC  383 
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Discussing the nature of immunity, it is held in the case 
titled Chief Secretary Azad Jammu and Kashmir Government  v. 
Sardar Muhammad Abdul Qayyum Khan,1 that:- 

“Under section 52(2)(3) and (4)  of the Constitution Act, 
1974,  the immunity during the period the office-holders hold 
office is given to them for smooth and effective 
administration. Action for such acts or omissions,  if illegal, in 
fact, as stated earlier, sleeps and no sooner the dignitary 
leaves  the high office, it awakes for action. How can a law 
give  such a ‘blanket protection’ to a person who was once a 
President or Minister that he should sit in  ‘a carriage of a 
horse with four and ride rough.’  The protection, therefore, is 
only for a limited period and available only when he is in 
office.  The moment he goes out of the office,  and it is proved 
that he acted beyond the powers in his functioning, the 
protection comes to an end. ‘Blanket  protection’ cannot be 
given to a dignitary, if his acts are illegal.……………….. The 
immunity clause  is to be  construed strictly. Unless persons 
claiming immunity come strictly within the terms of 
provisions granting  immunity cannot be extended. Word 
‘immunity’  used in section 52(5) of the Constitution  Act, 
1974,  is ‘subject to’  the provisions of the Constitution Act, 
1974.  So in the first instance it means that sub-section (5)  is 
an exception to sub-sections (3) and (4)  and relates to the 
period when the persons mentioned therein ceased to hold 
office.  Secondly, the contravention of law means 
contravention of law stipulated under section 51  of the 
Constitution Act, 1974.  Immunity, and that too in temporary 
nature, is allowable to the representative office holders only 
during the period they are in saddle. During this period the 
action for their illegal acts and omissions remains in 

1 Chief Secretary Azad Jammu and Kashmir Government  v.   Sardar 
Muhammad Abdul Qayyum Khan  PLD 1983 SC AJ&K 95 
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suspended animation and no sooner they cease to hold the 
office the acts and omissions are available for an action.”   

6. PROTECTION  NOT  AVAILABLE  TO  EX-
OFFICIO  FUNCTIONS
When a  designated functionary also holds any  ex-officio

office, the powers and duties of that office are not protected under 
this Article, such as, the functions of President of Azad Jammu and 
Kashmir as the Chancellor of Azad Jammu and Kashmir 
University. A writ is competent against him in his capacity as 
Chancellor of the University.1 It is for the Court to examine 
whether a person is entitled to the privilege or not. Mere assertion 
of the privilege would not entitle a designated functionary to the 
protection of this Article.2   

7. ADVISOR

The Advisors visualized by the Constitution are Plebiscite
Advisors and the Advisors appointed by the Prime Minister under 
amended    Article 14-A of the Constitution only, as the Advisors 
to be appointed from amongst the Members of the Council and 
Assembly stand omitted under 13th Amendment of the 
Constitution. Hence protection under this Article is available to the 
Plebiscite Advisor and those appointed by Prime Minister under 
Article 14-A. 

1 S.M. Saleem  v. Vice Chancellor, University of Karachi  PLD 1958 Kar. 297 
2 Benazir Bhutto   v. President of Pakistan  PLD 1992 SC  492 
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ARTICLE  52-A 
1[52-A. Power to acquire property and to make 
contracts, etc.- (1) The executive authority of the 
Government shall extend, subject to an Act of the 
Assembly, to the grant, sale, disposition or 
mortgage of any property vested in, and to the 
purchase or acquisition of property on behalf of the 
Government and to the making of contracts. 

(2)   All property acquired for the purpose of the 
Government shall vest in the President. 

(3)   All contracts made in the exercise of the 
executive authority of the Government shall be 
expressed to be made in the name of the President 
and all such contracts and all assurances of property 
made in the exercise of that authority shall be 
executed on behalf of the President by such 
persons and in such manner as the President may 
direct or authorize. 

(4)  The President shall not be personally  liable in 
respect of any contract or assurance made or 
executed in the exercise of the executive authority 
of the Government and no person making or 
executing any such contract or assurance on his 
behalf shall be personally liable in respect thereof. 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(5)   Transfer of land or property by the 
Government shall be regulated by law.] 

[Original text of the amended Article] 
1[52-A. Power to acquire property and to make contracts, 
etc.- (1) The executive authority of the Government and of the 
Council shall extend, subject to any Act of the appropriate 
authority, to the grant, sale, disposition or mortgage of any 
property vested in, and to the purchase or acquisition of property 
on behalf of, the Government or as the case may be, the Council, 
and to the making of contracts. 
(2) All property acquired for the purposes of the 
Government or of the Council shall vest in the President or, as 
the case may be, in the Council. 
(3) All contracts made in the exercise of the executive 
authority of  the Government or of the Council shall be 
expressed to be made in the name of the President or, as the case 
may be, the Council and all such contracts and all assurances of 
property made in the exercise of that authority shall be executed 
on behalf of the President or the Council by such persons and in 
such manner as the President or, as the case may be, the Council 
may direct or authorize. 
(4) Neither the President, nor the Chairman of the Council, 
shall be personally liable in respect of any contract or assurance 
made or executed in the exercise of the executive authority of the 
Government or, as the case may be, the Council, nor shall any 
person making or executing any such contract or assurance on 
behalf of any of them be personally liable in respect thereof. 
(5) Transfer of land by the Government or the Council shall 
be regulated by law.]” 

1 Substituted by (1st Amendment ) Act, 1975. 
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Synopsis 
1. Who  is  competent  to  make  contracts
2. No  personal  liability

COMMENTS 

This  Article corresponds to Article 173 of the Constitution 
of Pakistan and  Articles 294 to 299  of the Constitution of India. 
Sections 121 and 122 of the Occupied Jammu and Kashmir 
Constitution  also correspond to this Article.  

This Article authorises the Government to order grant, sale, 
dispossession or mortgage of any property vested  in and to 
purchase or acquisition  of property on behalf  of the Government 
and for making  of contracts by them.  It extends the scope of 
executive authority of the Government in acquiring and disposing 
of the property and  making of contracts. This provision is 
analogous to Article 19 and Article 21(7)  of this Constitution 
which respectively relate to the executive authority of the 
Government  in relation to the matters with respect to which the 
Assembly has the power to make the laws. The Government  has 
the executive authority in respect of the property vested in, or 
acquired by, or contracts made by it.  

The property acquired for the purpose of Government shall 
vest in the President. Similarly contracts made in exercise of the 
executive authority of the Government shall be expressed to be in 
the name of the President.  
1. WHO  IS  COMPETENT  TO  MAKE  CONTRACTS

Such contracts and assurances shall be executed on behalf
of the President by such person and in such manner, as the 
Government may direct. The object of it is that neither the 
Government nor the Assembly should be subject to the liability 
for unauthorized contracts and keeping this object in view, it is 
provided that contracts must show on their face that they are made 
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on behalf of the Government by the person authorized under rules. 
It is provided under  rule  10   of  the  Rules of  Business 1985, 
that:- 

“10. (1) All executive actions of Government shall be 
expressed to be taken in the name of the President.  

2. Save in cases where an officer has been specifically 
empowered to sign an order or instrument of Government, 
every such order or instrument shall be signed by the 
Secretary, the Additional Secretary, the Joint Secretary, 
Deputy Secretary, the Under Secretary, the Section Officer 
to Government or the Officer on Special Duty in the 
Department concerned, and such signature shall be deemed 
to be proper authentication of such order or instrument.  

3. Instructions for the making of contracts on behalf of 
the President and the execution of such contracts and all 
assurance of property shall be issued by the Justice and 
Parliamentary Affairs Department.” 

 Although the executive authority of Azad Jammu and 
Kashmir Government vests in the Government, but it has to be 
exercised in the name of President under Article 12  of the 
Constitution. So, the  contract has to have the sanction of the Prime 
Minister but it has to be executed in the name of the President. In 
view of the specific provisions made in this Article, there cannot 
be any  implied contract between the Government  and any other 
person. The Government  is not bound by the ultra vires acts of its 
officers and any contract made in violation of the mandatory 
provisions of the Constitution is void ab initio.1  

 The executive authority for disposing  of and acquiring the 
property by the Government is to be regulated by an Act of the 
Assembly.  The Assembly  is competent to make laws for disposal 
or acquisition of the property by the Government.  Once the 

1 State of Jammu and Kashmir v. M/s. Goodwill Forest Lessees  AIR 1974 J&K 
01,  M/s. Kohli  Brothers   v.  State of Jammu and Kashmir AIR 1977 J&K  55 
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property is acquired by any of the two authorities, it becomes the 
owner of the property.  It may be acquired by voluntary or 
involuntary  transfer,1 e.g. the sale, mortgage, lease,  etc. or by 
compulsory acquisition through an award under the Land 
Acquisition Act. Similarly it may be disposed of in the similar or 
any other manner in accordance with law of the appropriate 
authority regulating the disposal of property.  
2. NO  PERSONAL  LIABILITY

Neither the President, nor shall any person making or
executing any contract on behalf of  him be personally liable in 
respect thereof,  as they are making the same on behalf of the 
Government, the State. It is the Government or the State which is 
responsible and answerable  for the contracts or the assurances  as 
the case may be.  

It follows from the perusal of Article that no right flows 
from a contract which is violative of this Article, nor is such 
contract  capable of creating any liability, neither an action for 
specific performance nor for damages arising out of its breach lie 
by  either of the parties to such a contract.2   

The Government has the authority to ratify  a contract, if it 
is executed by any of its officers in the name of Government, but it 
suffers from a formal defect or is in excess of the authority or 
appears unauthorized.3 However, the ratification has to be specific. 
But,  contracts  which  are  void  ab  initio   and  not  conforming 
to  the    pre-requisite conditions cannot be ratified by the 
Government.4  

The movable or immovable property belonging to the State 
of Jammu & Kashmir or its former Ruler or Raja situated within 

1 Devi Das Gopal   v.  State of Punjab  AIR 1967 SC 1895 
2 State of Bihar  v.  Karam Chand Thapar  AIR 1962 SC 110,  Malik Abdul 
Ahad   v.  State of Jammu and Kashmir  AIR 1982 J&K 16 
3 Chatturbhuj  Vithaldas Jasani    v.  Moreshwar Parashram AIR 1954 SC  236 
4 State of Jammu and Kashmir  v.  M/s. Goodwill Forest Lessees  AIR 1974 
J&K 1,  Union of India   v.  Baijnath Sarda   AIR 1971 Calcutta  56. 
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the territories of Pakistan is State Property but vests in the 
Government of Pakistan till it is transferred to the Government of 
Azad Jammu and Kashmir. Any grant, sale, dispossession, 
mortgage or any contract in relation to this property can be made 
by or on behalf of the Government of Pakistan only till it is 
transferred to the Government of Azad Jammu & Kashmir. 

Under different laws in force in Azad Jammu and Kashmir 
the immovable property cannot be acquired by a non-State Subject.  
The fundamental right to acquire,  hold and dispose of the property 
is also available to the State Subject only. Hence, no acquisition  or 
contract of immovable property can be made by the Government or 
the Government of Pakistan  in favour of a non-State Subject, as 
executive authority  for the disposal of the property or its 
acquisition is subject to an Act of the appropriate authority and is 
to be regulated by the law. So these laws have to be strictly 
adhered  to. However, there  is no prohibition if any land is 
acquired by Government for or given to the use of a non-State 
Subject institutions be it of the Government of Pakistan or any 
other non state authority, in the name of the Government.  

ARTICLE 52-B 
1[52-B. Ownerless  property.- Any property which 
has no rightful owner, if located within Azad 
Jammu and Kashmir, shall vest in the Government.] 

Synopsis 

1. OWNERLESS PROPERTY

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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COMMENTS 

1. OWNERLESS PROPERTY

This Article is added through 13th Amendment of the
Constitution. The ownerless property called as “Bona Vacantia” in 
legal terminology includes land, money including intangible things 
like mortgage, easements, leases, the resource consents or 
intellectual property. Any such property becomes ownerless when 
there is no legal claimant for it. It automatically vests in the 
Government by default and can be used by the Government as the 
property of the State.  

ARTICLE 52-C 
1[52-C. Natural   Resource   Endowment.- (1) The 
natural resource of Azad Jammu and Kashmir 
which having a potential of economic value and 
providing for the sustenance of life for future 
generations shall be preserved and regulated by an 
Act of the Assembly. 

(2) Without prejudice to sub-Article (1), the natural 
resource of Azad Jammu and Kashmir may be 
utilized under the law, in the economic and 
efficient manner, by the Government and also may be 
authorized under an Act of Assembly to utilize any 
resource of the State by any person, entity or 
authority of Pakistan in consideration of valuable 
economic benefits for the public interest such as net-

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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hydel profit or royalty or any other acceptable form or 
benefit but without affecting the pristine 
environmental value of the inherent endowment of 
the State.] 

Synopsis 

1. Natural Resource endowment

COMMENTS 

1. NATURAL RESOURCE ENDOWMENT

This Article is also added through 13th Amendment of the
Constitution. All natural resources of potential economic value 
belong to the Government to be utilized for the sustenance of the 
future generations of the State. These shall be regulated by an Act 
of the Assembly. The law may authorize use of the resources by 
any person or the authority of the Government of Pakistan for 
economic benefit of the State without affecting the environmental 
value of the endowment of the State. It would, however, not 
include resources relating to generation of nuclear energy under 
Item No.6 of Schedule Three “Part-A” and Item No.2 of “Part-B” 
of Schedule Three, without consent of the Government of Pakistan. 
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ARTICLES 53,  54 & 55 
“53. Power to issue proclamation.- (1)  1[The 
President, if so advised by the Chairman of the 
Council, that a grave emergency exists in which the 
security of Azad Jammu and Kashmir is threatened 
by war or external aggression or by internal 
disturbances, the President 2[shall] issue a 
proclamation of emergency, hereinafter referred to as 
the proclamation. 
3[(2) A proclamation shall be laid before 4[the 
Assembly] which shall be summoned by the 
President to meet within thirty days of the 
proclamation being issued and,- 
(a) shall, cease to be in force at the expiration of 

two months unless before the expiration of that 
period it has been approved by a resolution of 
the joint sitting; and  

(b) shall, subject to the provisions of clause (a), 
cease to be in force upon a resolution 
disapproving the resolution being passed by the 
votes of the majority of the total membership of 
the joint sitting. 

1 Substituted by (1st Amendment) Act, 1975. 
2 Substituted by (1st Amendment) Act, 1975. 
3 Substituted by (1st Amendment) Act, 1975. 
4 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(2-A) Notwithstanding anything contained in sub-
article (2), if the Assembly stands dissolved at the 
time when the proclamation is issued, the 
proclamation shall continue in force for a period of 
four months but, if a general election to the Assembly 
is not held before  the expiration of that period, it 
shall cease to be in force at the expiration of that 
period. 1[…….] 
(3) A proclamation may be made before the actual 
occurrence of war or external aggression if the 
President is satisfied that there is imminent danger 
thereof.  

54. Power to suspend Fundamental Rights.- (1)
While a proclamation is in operation, the President 
may, by order, declare that right to move any Court 
for the enforcement of such of the rights conferred by 
Article 4 as may be specified in the order, and all 
proceedings pending in any Court for the 
enforcement of the rights so specified, shall remain 
suspended for the period during which the 
proclamation is in force: 

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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1[Provided that the Assembly shall, in no case 
be dissolved on account of issuance or pendency of 
the proclamation under the Constitution.] 

 (2) Every order made under sub-article (1), shall, 
as soon as may be, laid before the Assembly. 

55. Power to vary or rescind proclamation.- (1)
A  proclamation issued under Article 53 may be 
varied or revoked by a subsequent proclamation. 
(2) The validity of any proclamation issued or 
order made under Article 53 or Article 54 shall not be 
questioned in any Court.  

Synopsis 

1. When  a  proclamation  to  be  issued
2. Suspension of  Fundamental  Rights

COMMENTS 

Articles 53 to 55  are emergency provisions which are 
interconnected  and are attracted in extra-ordinary circumstances. 
These correspond to Articles 232, 233 and 236  of the Constitution 
of Pakistan, Articles 352, 353 and 359  of the Constitution of India. 
Section 92 of the Occupied Jammu and Kashmir Constitution deals 
with the emergency proclamation in the State, but it does not 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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correspond to our Constitution. Relevant Articles of Indian 
Constitution and section 92 of the Jammu and Kashmir 
Constitution simultaneously  co-exist.   

1. WHEN  A  PROCLAMATION  TO  BE  ISSUED
A proclamation  under Article 53 can be issued by the

President on the advice of the Chairman of the Council, when 
grave emergency exists, whereby security of Azad Jammu and 
Kashmir is threatened by:-  
(a) War;  
(b) External aggression; or  
(c) Internal disturbances.  

The President shall summon the Assembly within thirty days of 
issuance of proclamation and it shall be laid before the Assembly.  
The proclamation  shall cease to be in force:   
(a) at the expiration  of two months, unless approved by the 

Assembly; or 
(b) upon the disapproval of the proclamation by majority of the 

members of the Assembly. 

The proclamation shall remain in force for four  months  only 
when the Assembly is dissolved, and it shall expire after that 
period  if the general election to the Assembly is not held within 
that period. The proclamation may be revoked or varied by a 
subsequent proclamation. Actual occurrence of war or external 
aggression is not a pre-condition  for issuance of proclamation; 
imminent  danger thereof is sufficient for its issuance. But any law 
so made shall cease to have effect and shall be deemed to  have 
been repealed when the proclamation is revoked  or ceases to have 
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effect.1 A law which is made during emergency, automatically 
comes to an end after the expiry of four months.2 

2. SUSPENSION  OF  FUNDAMENTAL  RIGHTS

The President may suspend  all or any of the fundamental
rights through an order during the period when proclamation  is in 
operation. The proceedings for enforcement  of any such right shall 
also remain suspended during  such period. An order made by the 
President suspending the Fundamental Rights shall have to be  laid 
before the Assembly  as soon as may be. The President may suspend 
the right to move to the Court for the enforcement  of fundamental 
rights during the period of emergency,3 but fundamental rights are 
not suspended, only the right to move any Court is suspended.4 If 
the enforcement of fundamental right is not suspended, the 
proceedings for the enforcement of that right would not be effected.5 
The validity of proclamation issued under Article 53  or the order 
suspending fundamental rights under Article 54  shall not be called 
in question in any Court.  

While discussing  the validity of the Emergency Powers 
Act, 1958,  in retrospect of Article 53 of the Constitution in the 
case reported as  Azad Jammu and Kashmir Government   v. 
Muhammad Mansha Khan,6 it is held that ,-   

“The bare reading of section 53(1)  and (3)  of the 
Constitution Act, 1974,  makes us to believe that it 
stipulates the proclamation of emergency by the President 

1 Miss Habiba Jilani   v.   The Federation of Pakistan  PLD 1974 Lah. 153 
2 Malik Muhammad Suleman   v.  Islamic Republic of Pakistan  PLD 1976 Lah. 
1250 
3 Mumtaz Ali Bhutto v. The Deputy Martial Law Administrator PLD 1979 Kar. 
307 
4 Abdul Ghani Khan v.  Government of West Pakistan  PLD 1968 Lah. 1244, 
Zakaria  v.  Trustees of the Port of Karachi  PLD  1968 Kar. 73 
5 Sher Ali   v.  Deputy Commissioner Mianwali PLD 1967 Lah. 1 
6 Azad Jammu and Kashmir Government   v.  Muhammad Mansha Khan PLJ 
1984 SC AJK 10 
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on the advice of the Chairman of the Council when the 
Chairman is satisfied that grave emergency in which the 
very existence of the State is threatened by war or external 
aggression or by internal disturbances and in no other 
case.”  

The proclamation of emergency under this Article presupposes  
danger of war or external aggression to the security of the State to 
the satisfaction of the Chairman of the Council.  

The proclamation under Article 53  of the Interim 
Constitution presupposes a situation which endangers the very 
existence of the State  and  for that reason even the fundamental 
rights may be  suspended during the period of proclamation. 
Article 53  of the Interim Constitution, it would appear,  recognizes  
the proclamation of emergency when the Chairman of the Council 
is satisfied that a grave emergency exists in which the State of 
Azad Jammu and Kashmir faces imminent danger  of war by way 
of external aggression or economic life of Azad Jammu and 
Kashmir is disturbed  by internal disturbances beyond the power of 
the Azad Jammu and Kashmir Government to control. Obviously 
Article 53  of the Interim Constitution, 1974,  has no nexus  with 
Emergency Powers Act, 1958.  That Act  is meant for a different 
purpose and has its independent existence. Its life cannot be 
subordinated to a proclamation of emergency under Article 53  of 
the Interim Constitution, 1974.    

It is thus manifest that Article 53  of the Interim 
Constitution, 1974,  is meant to control the situation in times of the 
imminent danger to the State and to do so, the Government 
requires an ample power even to suspend the fundamental rights.  

Azad Jammu and Kashmir Emergency Powers Act, 1958, 
has no nexus with Article 53 of the Constitution.   The Emergency 
Act is meant for a different purpose and has its independent 
existence. It is protected under Article 51 of the Constitution  and 
has no conflict  with any of the provisions of the Constitution. The 
right stipulated under the Constitution cannot be suspended under 
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the Emergency Powers Act. Powers under this Act can be 
exercised when a person is accused of offences mentioned under 
the Act and it has nothing  to  do without grave emergency. 
Fundamental rights can only  be suspended, when there is a 
proclamation issued by the President on the advice of the 
Chairman of the Council under Article 53 of the Constitution.”   

Article 53 of the Constitution is meant to control the situation 
in time of imminent danger  to the State  for which Government 
requires ample powers even   to  suspend the fundamental rights for 
the safety and security of the State.1 Whether an emergency exists or 
not, is for the Council  to judge and no Court can question its 
judgment.2 Similarly whether state of emergency has ceased or not is 
a political question to be determined by the President on the advice of 
the Council.3 The proclamation of emergency presupposes danger of 
war  or external aggression to the security of the State to the 
satisfaction of the Chairman of the Council.4 Despite declaration of 
emergency and suspension of fundamental rights, the Assembly 
shall not be dissolved in any case on issuance or continuance of 
proclamation of emergency in view of proviso added to sub-article 
(1) of Article 54 through Constriction Amendment Act 13 of 2018. 

1 State   v.  Mushtaq Khan PLD 1984 SC AJK 56 
2 Niaz Ahmed Khan   v.   Province of Sindh and others PLD 1977 Kar. 604 
3 Emperor   v.  Benoari Lal Sarma AIR 1945 P.C. 48,  Lakhi Narayan Das   v. 
The Province of Bihar AIR 1950 F.C. 59, Malik Ghulam Jilani v.  Deputy 
Commissioner Karachi  PLD 1969 Kar. 253, Mir Abdul Baqi Baluch  v. 
Government  of  Pakistan PLD 1968 SC 313, M.M. Mansur Ali  v.  Arodhendu 
Shekhar Chatterjee  PLD 1969 SC  37 
4 State  v.  Muhammad Mansha Khan  PLD 1984 SC AJK 56 
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ARTICLE 53-A.1 
[Deleted] 

COMMENTS 

In pursuance of an agreement between three political 
parties of Azad Jammu and Kashmir i.e. Azad Jammu and Kashmir 
Peoples Party headed by Pir Ali Jan Shah,  All Jammu and 
Kashmir Muslim Conference, headed by Sardar Muhammad Abdul 
Qayyum Khan and  Azad Muslim Conference headed by Chaudhry 
Noor Hussain with General Muhammad Zia-ul-Haq, the Chief of 
Army Staff and Chief Martial Law Administrator  of Pakistan on 
27th of July 1977,    after promulgation of Martial Law in Pakistan 
undertook to insert  a  temporary provision in the Constitution 
enabling the Chairman of the Council  (the Chief Executive of 
Pakistan who happened to be  General Muhammad Zia-ul-Haq, 
Chief Martial Law Administrator of Pakistan),  to advise the 
President of Azad Jammu and Kashmir to dissolve  all the elective 
offices and  to appoint  Maj. Gen. (Rtd).  Abdul Rehman Khan as 
Chief Executive of Azad Jammu and Kashmir who was to hold 
election  within 10 days  after the election  in Pakistan agreed to be 
held in October 1977.  The agreement is Appendix.2 In pursuance 
of this agreement  the following temporary provision was  added as 
section 53-A, through 5th amendment in the Constitution in 1977,-
3

“53-A. Proclamation to provide for Interim 
Government etc.  (1)  Notwithstanding anything contained 
in the Azad Jammu and Kashmir Interim Constitution Act, 

1 Vide Azad Jammu and Kashmir Interim Constitution (5th Amendment) Act, 
1977 (Act VII of 1977), a temporary insertion of this section stands deleted from 
the date the Prime Minister elected by the Assembly constituted after 2nd 
General Election under the AJ&K Interim Constitution Act, 1974, enters upon 
his office. The Prime Minister entered upon office on 17th June, 1985.  
2 Appendix LXIII 
3 Act No. VII of 1977 
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1974,  the President  shall, if so advised by the Chairman of 
the Council, issue a proclamation to make such provisions 
as may be necessary for dissolving the Assembly before 
expiry of its term, cessation of elected members of the 
Council, holding of elections thereof, appointment of a 
person as Chief Executive of Azad Jammu and Kashmir to 
perform the functions of  and exercise the powers vested  in 
the Government under this Act, during the period 
intervening the dissolution of Assembly and day Prime 
Minister  enters upon his office, and for matters incidental 
or connected therewith.  

(2) On coming into force of a proclamation under 
subsection (1), Prime Minister, Ministers, the Advisors, 
Presidential/Special Assistants, Advisors to the Council, 
elected members of the Council and Speaker of the 
Assembly shall cease to hold office.”   

The Assembly and  all elective offices were dissolved in exercise 
of the powers under section 53-A.  Series of other proclamations 
were issued in furtherance  thereof   from time to time replacing 
one Chief  Executive  by the other and  entrusting all the powers of 
the   Government, Speaker  and all other executive bodies, to the 
Chief Executive. This arrangement continued in force till 15th of 
June 1985,  when the Prime Minister elected after 2nd general 
election entered upon the office and this  temporary provision 
came to automatic end. The proclamations referred above are 
placed as Appendix.1   
 It was most undemocratic on the part of the elected 
representatives to agree to dissolve the elective offices  in 
agreement to the Chief Martial Law Administrator.  However by 
doing so they saved the rest of the Constitution from being 
abrogated. The proclamation automatically died when the second 
general election were held to the Assembly and the new 

1 Appendix  LXIV 
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Government came into being  headed by Sardar Sikandar Hayat 
Khan as Prime Minister.     

The executive actions performed during this period are 
fully protected in view of the de facto doctrine,  as section 53-A 
authorized the Chief Executive to perform all the functions of the 
Government. However, every  ordinance made  during the period 
was re-promulgated after the expiry of its life of four months and 
all were ultimately placed before the Assembly, most of which 
were approved by the Assembly and they have now become the 
Acts of the Assembly.  

ARTICLE 56 
Act not to derogate from responsibilities of 
Pakistan.- Nothing in the Constitution shall derogate 
from the responsibilities of the Government of 
Pakistan in relation to the 1[matters specified in sub-
article (3) of Article 31] or prevent the Government 
of Pakistan from taking such action as it may 
consider necessary or expedient for the effective 
discharge of those responsibilities.  

Synopsis 

1. Critical Analysis

1 Vide Azad Jammu and Kashmir Interim Constitution (5th Amendment) Act, 
1977 (Act VII of 1977), a temporary insertion of this section stands deleted from 
the date the Prime Minister elected by the Assembly constituted after 2nd 
General Election under the AJ&K Interim Constitution Act, 1974, enters upon 
his office. The Prime Minister entered upon office on 17th June, 1985.  
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COMMENTS 

This Article corresponds to section 28 of the Azad Jammu 
and Kashmir Government Act, 1970.  There is no provision 
corresponding to this Article in the Constitutions of Pakistan, 
India or Occupied Jammu and Kashmir. 

The responsibilities of Government of Pakistan mentioned 
in sub-article 31(3) have overriding effect upon all the provisions 
of the Constitution. No provision of the Constitution shall derogate 
from such responsibilities. Similarly none of the provisions of the 
Constitution shall prevent the Government of Pakistan from taking 
such action which is deemed expedient or necessary for effective 
discharge of  the  responsibilities mentioned in Article 31(3). 
However, this Article does not authorize taking such action which 
is not warranted or which has no nexus with  the provisions of sub-
article (3)  of Article 31.  If any  provision of the Constitution or 
law made by the Assembly or Council comes in the way of 
discharge of responsibilities by  Government of Pakistan under the 
above provision that provision or law shall be subservient to the 
powers of the Government of Pakistan under Article 31(3).  

The introduction of Article 53-A  by Amendment Act VII 
of 1977,  which now stands deleted, clearly suggests that Article 
56 alone did not authorize the Government of Pakistan, for taking 
any  such actions as have been taken after introduction of Article 
53-A. Article 53-A, though undemocratic, was a comprehensive  
provision authorizing  taking action in the garb of Constitution. 
That provision in fact gave life to Article 56  as well.  The powers 
exercised during the continuance of Article 53-A  read with this 
Article are constitutionally protected.  

Responsibilities of the Government of Pakistan  under this 
Article relate back to Article 31(3). Article 56,  however, does not 
enhance the powers of Chairman of the Council, notwithstanding 
the fact that the same person is Chief Executive of Pakistan.  The 
proclamation made by General Muhammad Zia-ul-Haq, Chief 
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Executive of Pakistan, as Chairman of Azad Jammu and Kashmir 
Council under Article 56, removing the President from his office 
is without lawful authority, as the Chairman of the Council is not 
vested with the authority under the Constitution to do so.1    

The  power of the Government of Pakistan under this 
section relates directly to sub-article (3) of Article 31,  which finds 
place in the  provision  conferring legislative authority upon the 
Council and the Assembly, but it  restricts them from making any 
law in respect of any of the matters mentioned therein, which 
implies, that the laws with respect of these matters can be made by 
the Government of Pakistan, not by any of them. If there is any law 
made by the Council or Assembly or it is otherwise in force in 
Azad Kashmir, it shall be  deemed to have been made by the 
Government of Pakistan and executive authority in relation to 
those laws shall also vest in the Government of Pakistan.  

1. CRITICAL ANALYSIS
Articles 53 to 56 are an erosion upon the autonomy of the

State.  These are against the spirit of “full political and 
administrative control” of the local authority visualised by the 
UNCIP Resolutions. Article 56 in particular is negation of the 
entire Constitution as it gives unqualified powers to the 
Government of Pakistan to take any action under the guise of 
defence and security.  This Article has been misused twice.  First 
in 1977, when (late) Sardar Mohammad Ibrahim Khan, the then 
President of Azad Jammu and Kashmir was dismissed and 
secondly in 1990, when the then Prime Minister of Azad Jammu 
and Kashmir, (late) Raja Mumtaz Hussain Rathore was dismissed 
and incarcerated.  

This Article in fact relates to the legislative process of the 
Government of Pakistan with respect to the matters mentioned in 
Article 31(3), which exclude the Assembly and Council from 

1 Sardar Muhammad Ibrahim Khan  v. Azad Jammu & Kashmir Govt. PLD 
1990 SC AJK 23 
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making any law on the subjects mentioned therein.  It in other 
words mean that the Government of Pakistan alone can make law 
on these subjects and executive authority under these laws also 
vests in the Government of Pakistan.  Action, if any, can be taken 
after making the law spelling out the eventualities necessitating 
action, manner, method, procedure and authority competent to take 
the action. 

It is unfortunate that the out of power political leadership of 
Azad Jammu and Kashmir provokes and incites the Government of 
Pakistan to dismiss in power politicians under this Article, so as to 
pave the way for the contenders out of power to usurp the power 
with the help of Government of their choice in Pakistan, and once 
in power, they challenge the competence of Government of 
Pakistan to take any action under this Article. This Article is used 
as a hanging sword over the irritant Government in AJ&K, of 
course in connivance with the local parties and members of the 
Assembly elected from the refugee constituencies from  the 
provinces of Pakistan. 

ARTICLE 56-A 
1[Failure to comply with requirement as to time 
does not render an Act invalid.- When any act or 
thing is required by the Constitution to be done 
within a particular period and it is not done within 
that period, the doing of the act or thing shall not be 
invalid or otherwise ineffective by reason only that it 
was not done within that period.] 

1 Inserted by (1st Amendment) Act, 1975. 
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COMMENTS 

This Article corresponds  to Article 254 of the Constitution 
of Pakistan. The provisions of this Article envisage the post-dated 
performance of an act and its effect.  It is a provision which 
validates an act which is done after its due time on account of  any 
accidental, unforeseen or unavoidable eventuality.  However, it 
does not authorize the postponement  or deferring  of an action. In 
other words it validates omission, but does not authorize the 
voluntary commission.  

Where an appeal was decided two days beyond the 
prescribed period for its decision, the decision shall not be 
rendered invalid in view of this provision.1 Similarly, if an 
extradition order is not  effected within two months  from the date 
of committal,  the order will remain lawful  by virtue of this 
Article.2    

It  has  to be understood very clearly that no constitutional 
provision is to be disregarded. Non-performance of the duty within 
the period prescribed amounts to breach and violation of the 
Constitution, to be taken note of. It has to be satisfactorily explained 
and suitably dealt with. This provision (Article 254)  is in accord with 
the general law and the principles governing the interpretation of 
legal or constitutional documents. Where the provision of the 
Constitution  or statute relates to the performance of a public duty 
and where the invalidation of acts done in neglect of them would 
work serious general inconvenience or injustice to persons who have 
no control over those entrusted with the duty, without promoting the 
essential aims and objects of the maker thereof such prescription are 
generally understood as directory only.   The  neglect of them may 
be penal but it does  not  affect validity of the act done in disregard 
of them. This is what in express words Article 254 accomplishes. 
This provision envisages delay in performance of duty or doing of 

1 Muhammad Nadeem   v.  The State  1992 P.Cr.L.J. 1520 
2 Mst. Akhtar Malik     v.    Federation  of  Pakistan  1994 P.Cr.L.J. 229 
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the mandate act, but then makes allowance for the delay without 
defeating the action or the performance of the duty.1    

ARTICLE 56-B 
2[Oath of office.- (1) An oath required to be made by 
a person under the Constitution shall be made in a 
language that is understood by that person.  
(2) Where, under the Constitution, an oath is 
required to be made before a specified person and for 
any reason, it is impracticable for the oath to be made 
before that person, it may be made before such other 
person as may be nominated by that person. 
(3) Where, under the Constitution, a person is 
required to make an oath before he enters upon an 
office, he shall be deemed to have entered upon the 
office on the day on which he makes the oath.] 

COMMENTS 

This Article corresponds to Article 255 of the Constitution 
of Pakistan.  There is no separate provision in Indian or Occupied 
Jammu and Kashmir Constitutions corresponding to this Article, 
however, the provisions prescribing oath itself provide for such 
authorisation.  

Where a person is to take oath on his appointment under 
the Constitution, he shall enter into office only when he takes an 

1 Reference  No. 1  of  1988 made by the President of Pakistan,   PLD 1989 SC 
75 
2 Inserted by (1st Amendment) Act, 1975. 
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oath prescribed by the Constitution, such as, the President, the 
Prime Minister, Judges of the Supreme Court and High Court, 
Members of the Assembly, Auditor General etc.  The oath has to 
be taken before the person specified by the Act, but if it is 
impracticable, he may nominate any person before whom oath can 
be validly made.1   

ARTICLE 56-C 
2[Effect of repeal of  Laws.- Where a law is 
repealed, or is deemed to have been repealed, by, 
under, or by virtue of the Constitution, the repeal 
shall not, except as otherwise provided in the 
Constitution,- 
(a) revive anything not in force or existing at the 

time at which the repeal takes effect; 
(b) affect the previous operation of the law or 

anything duly done or suffered under the law; 
(c) affect any right, privilege, obligation or liability 

acquired, accrued or incurred under the law; 
(d) affect any penalty, forfeiture or punishment 

incurred in respect of any offence committed 
against the law; or 

(e) affect any investigation, legal proceeding or 
remedy in respect of any such right, privilege, 

1 Mian Muhammad Sharif   v.   Member Election Commission Lahore  PLD 
1968 Lah. 219 
2 Inserted by (1st Amendment) Act, 1975.  
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obligation, liability, penalty, forfeiture or 
punishment;  

and any such investigation, legal proceedings or 
remedy may be instituted, continued or enforced, and 
any such penalty, forfeiture or punishment may be 
imposed, as if the law had not been repealed.]  

COMMENTS 

This Article corresponds to Article 264 of the Constitution 
of Pakistan. It is in fact an interpretation clause of the Constitution.  
Indian and Occupied Jammu and Kashmir Constitutions do not 
have similar provisions. However, Article 367  and section 158 of 
their Constitutions respectively,  apply General Clauses Act 1897 
for interpretation of the Constitutions which contains similar 
provisions.  It is almost similar to section 6 of the General Clauses 
Act.1 It is concerned with effect of  express or implied repeal of 
law by under, or by virtue of the Constitution.  

The general effect of repeal is that pending proceedings 
under the repealed law shall continue  and the rights and liabilities 
arising under that law remain in force unless otherwise provided by 
the repealing law.2 If a person has suffered a liability or acquired a 
benefit under a  repealed law, the liability shall not vanish nor 
would the benefit be defeated, if the law under which it accrued is 
repealed. It shall remain governed by the repealed law. 
Commissioner of sales tax had the competence  to levy  and collect 
sales tax that became payable during the enforcement  of repealed 
ordinance and the assessee would not be absolved  of the liabilities 
and obligations arising during the period when the repealed 

1 Government of Punjab  v.   Ziaullah Khan and others 1992 SCMR 602, 
Muhammad Arif and another   v.   The State   and another  1993 SCMR  1589 
2 A. M. Khan Leghari   v.  Government of Pakistan PLD 1965 Lah. 214) 
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ordinances were enforced.1 Azad Jammu and Kashmir  Right of 
Prior Purchase Act,  1993  through which section 14 of the Act has 
been substituted,  is  equivalent to repeal,  and Article 56-C  of the 
Constitution and section 6 of the General  Clauses Act,  1897, 
become applicable.2 However, acts done mala fide  or without 
jurisdiction or acts which are coram non judice would not be 
deemed to be duly done and will not be protected.3  

This Article deals with the repeal of law not with the 
cession  or expiry of law. The effect of both is different.  Where a 
law ceases to have effect, it remains in existence but not in force, 
but if a law is repealed it ceases  to exist, except to the extent of its 
previous operation.   

ARTICLE 57 
The Constitution to over–ride other laws, etc.- (1) 
The provisions of the Constitution shall over-ride and 
have effect notwithstanding the provisions of any law 
for the time being in force.  
(2) No Court, including the 4[Supreme Court of 
Azad Jammu and Kashmir] and  the High Court, shall 
call into question or permit to be called into question, 
the validity of the Constitution, 5[or an Act to amend 
it.] 

1 1990 PTD 1088 
2 Fazal Dad   v.   Khadim Hussain and another  1995 MLD 1299,  (Rel. Sardar 
Ali  and others   v.   Muhammad Ali  and others PLD 1988 SC 287,  Govt. of 
N.W.F.P.   v.  Malik Said Kamal Shah  PLD 1986 SC 360,  Saeed Ahmed   v. 
The State  PLD 1964 SC 266 
3 The State  v. Zia-ur-Rehman PLD 1973 SC 49 
4 Inserted by (1st Amendment) Act, 1975.  
5 Inserted by (1st Amendment) Act, 1975.  
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COMMENTS 

Sub-article (2)  of this section corresponds to Article 239 
(5)  of the Constitution of Pakistan,  Article  368(4) of the 
Constitution of India and section 147 of the Occupied Jammu and 
Kashmir Constitution.  

Sub-article (1) of this Article gives an overriding effect to 
the Constitution over all other laws for the time being  in force. 
The Constitution being the mother and grund norm of all the laws 
has always overriding effect  over all the subordinate  laws. All the 
State organs  and rights owe their existence to the Constitution. It 
being a basic law and  social contract between the subjects  and the 
State cannot be allowed to be changed in an ordinary manner. The 
joint sitting is the only forum which can amend the  Constitution. It 
is always very difficult and complicated to effect a change in the 
Constitution because of involvement of  diverse  institutions 
involved in the process of Constitution making.  But once the 
Constitution is amended, it is  sacred, and being the  will  of 
highest legislature of the State, is immuned from being challenged 
before the superior Courts.  No law can be made neither can  any 
remain on the statute book, which is in conflict with  or contrary to 
the spirit of any provision of the Constitution.  

Sub-article (2)  of this Article bars the jurisdiction of the 
Supreme Court  and High Court to call into  question or to permit 
to be called into question  the validity of the Constitution and any 
amendment of the Constitution.  It means the provisions of the 
Constitution including its subsequent amendments are not 
justicible  before the Courts.  No amendment to the Constitution 
can be called in question on any ground. However, it is the 
amendment of the Constitution not its abrogation or repeal which 
is prohibited. The power to amend the Constitution does not mean 
that its  very foundation and norms should be demolished.  Any 
addition  or change in any of the provisions of the Constitution 
shall have necessarily to be inconformity with the essential 
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features of the Constitution.1 But the laws made under the 
Constitution are not entitled to the same protection as the 
amendment in the Constitution is. The superior Courts have the 
power to examine the vires of an Act or an amendment therein on 
the touchstone of the Constitution.2   

ARTICLE 58 
Power to make Rules.- The President may 3[on the 
advice of Prime Minister,] make rules for carrying 
out the purpose of the Constitution.  

Synopsis 

1. Rules of Business, 1985

COMMENTS 

This Article corresponds to Articles 90, 99(3) and 139 of 
the Constitution of Pakistan, Articles 77(3), 166(3) of the 
Constitution of India and section 43 of the Occupied Jammu and 
Kashmir Constitution.  

Besides the express provisions of the Constitution, the 
President is authorized, of course subject to advice of the Prime 
Minister,  to make the rules for carrying out the purpose of this 
Act,  which are popularly called as the Rules of Business. Making 
of Rules is now specifically subjected to the advice of Prime 

1 Dewan Textile Mills Ltd.    v.   Pakistan and others  PLD 1976 Kar. 1368 
2 Muhammad Bachal  Memon   v.   Govt. of Sindh through Secretary 
Department of Food,  PLD 1987 Kar. 296 
3 Inserted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.   
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Minister under 13th Amendment of the Constitution, although it 
implied under Article 7 of the Constitution. Although all the 
functions of the Government are vested in the Prime Minister and 
Ministers under Article 12 of the Constitution, but it does not mean 
that each and every decision must be taken by Council of Ministers  
or by each Minister personally.1 The  President can make the rules 
for the more convenient transaction of day to day business of the 
Government. By virtue of the Rules under this Article, the business 
of the Government may be allocated amongst  the officers of 
different level of Ministry who are authorized  to take any 
particular decision or to discharge  any particular function.  When 
such authorized officer does any act, he does  so, on behalf of the 
Government.  The validity of any decision made by an authorized 
officer cannot be challenged on the ground that the decision was 
taken by an officer and not the Minister concerned. The act of the 
Minister or officer is the act of the President or of the Government  
in whom the power is vested by the Constitution or by  a statute.2 
The  rules framed by the Government under the above Article 
cannot be at par with Constitution  and a power vested in an 
authority cannot be delegated under rules to  some other unless the 
Constitution itself so allows.3  

1. RULES  OF  BUSINESS,  1985
The President has enforced the Rules known as the Azad

Jammu and Kashmir Rules of Business, 1985,  in exercise of the 
powers  under  the Constitution which continue in force. These 
have binding force and are very much operative. These can  be 
brushed aside only if found in conflict with the provisions of any 
section of the Interim Constitution, 1974.4 The Azad Jammu and 
Kashmir Ministers and Advisors (Appointment) Rules, 1974 

1 A. Sanjeevi Naidu etc.   v.   State of Madras, AIR 1970 SC 1102 
2 A. Sanjeevi Naidu etc.   v.   State of Madras, AIR 1970 SC 1102 
3 Karachi Co-operative Housing Societies  Union  Ltd. v. Government of Sindh 
1990 MLD 389 
4 Reference No. 1 of 1977 by President of AJ&K  PLD 1978 SC AJK 37 
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authorizing the President to appoint the Ministers are not validly 
enacted rules being contrary to Article 12 of the Constitution 
which authorizes only Prime Minister to appoint the Ministers, not 
the President.  The President holding office during the transitional 
period at the best could appoint Advisors but such Advisors could 
not be constitutional  functionaries or public representatives. The 
rules were held amounting to amendment in the Constitution and 
not within  the spirit of Article 58 of the Constitution.1 The 
removal of an Additional Advocate-General  who was appointed 
for five years under the Rules of Business was without lawful 
authority as his appointment was made by the competent authority 
under the Rules of Business made under the Constitution which 
was a valid law.2 The Audit Department is an attached department 
of Finance Department with the Secretary  Finance as its head. 
Placement of the department under the  Auditor-General is not 
permissible except by altering the Rules of Business.3 The Rules of 
Business are merely directory and do not create enforceable right.4  

1 Ghulam Hassan Punjabi   v.    Azad Government  etc.  PLD 1975 AJK 81 = 
PLJ 1975 AJK 89),  [Rel.  Mr. Fazlul Quader Chowdhry   v.   Mr. Muhammad 
Abdul Haque  PLD 1963 SC  486 
2 Sardar Muhammad Sadiq Khan  v.   Azad Jammu and Kashmir Government   
and another  1996 PLC (CS) 149, M.A. Hafeez     v. Azad Jammu and
Kashmir Government PLD 1973 AJK 01 
3 Mir Sadaruddin  v.  Azad Jammu and Kashmir Government 1978 PLC (CS) 92 
4 State of U.P.   v.   Om Prakaksh Gupta   AIR 1970 SC 679,   Chandrakant 
Sakharam    v.   State of Maharashtra and others  AIR 1977 Bombay 193 
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ARTICLE 59 
Repeal and savings.- (1). The Azad Jammu and 
Kashmir Government Act, 1970, hereinafter referred 
to as the said Act, together with the Acts amending it, 
and the rules made thereunder are hereby repealed. 
1[(2)………….] 

COMMENTS 

This Article corresponds to Article 266 of the Constitution 
of Pakistan, Article 395  of the Constitution of India and section 
157 of the Occupied Jammu and Kashmir Constitution. After 
coming into  force this Act, the Azad Jammu and Kashmir 
Government Act, 1970, along with its amendments  and rules made 
there-under,  stand repealed.  However, the effect of repeal is  
same as discussed in Article 56-C  that acts done, rights and 
privileges, obligations or liabilities acquired and investigations, 
legal proceedings  or remedies in respect of any such right etc. are 
not affected by reason of Article 56-C   and section 6 of the 
General Clauses Act.   

1 Omitted by (1st Amendment) Act, 1975. 
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SCHEDULES 
The Constitution consists of five schedules.  First schedule 

consists of formats of oath prescribed for the President, the Prime 
Minister, the Minister, Speaker and Deputy Speaker, member of 
Legislative assembly or Council, Chief Justice and Judge of 
Supreme Court, Chief Justice and Judge of High Court and 
Auditor-General. Second schedule contains list of the persons who 
are not disqualified from being elected or being a member of the 
Assembly. Third schedule consists of the Legislative List  as 
contemplated by the amended sub-articles 3 and 4 of the 
Constitution which consists of two parts. Powers under Part-A of 
sub-article 3 of Article 31 vests exclusively in the Government of 
Pakistan, while Part-B  gives an option for legislation to the 
Assembly also, if the Government of Pakistan consents for 
legislation on any of the subjects listed in Part-B.   

The wording of the oath of the office of President as well as 
the Prime Minister, Minister, Speaker, Deputy Speaker and 
Member of the Legislative Assembly is a paradox. It contains the 
words that the office holder ‘shall remain loyal to the country’, but 
the country is not defined, however, it undoubtedly means 
‘Pakistan’, because it is the country of which Azad Jammu and 
Kashmir is a territory and part, till the fate of entire State is 
determined in accordance with the UNCIP Resolutions.  

The format set out for the oath of above offices specifically 
contains the pledge that the deponent ‘shall remain loyal to the 
cause of accession of the State of Jammu and Kashmir to 
Pakistan’, while the edifice of the Constitution is the UNCIP 
Resolutions  which give a choice between India and Pakistan at the 
time of free and fair plebiscite in the State.  The format of the oath 
leaves no choice for Independent State as well as for India, but the 
liberated territory is not given representation in the federal 
institutions on the pretext that it is disputed. How does it remain 
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disputed when no other choice except Pakistan is available to the 
people of the territory? It is a big question mark. 

There is not even a single word in the form of oath that the 
deponent ‘shall perform the functions of the office in accordance 
with the Constitution  and law for the sovereignty, integrity, 
solidarity, wellbeing and prosperity of the country’ or the State.  

A dedicated, fair, honest and transparent approach has to be 
evolved to reframe the format of oath after proper modification and 
re-enactment of the Constitution through the National Assembly 
under Article 258 of the Constitution of Pakistan, 1973 after 
making the liberated territories a part of the Federation under 
Article 1(3) of the Constitution and giving them representation in 
the Parliament of Pakistan and other institutions by amendment in 
the Constitution subject to final determination of the status of the 
State under Article 257 of the Constitution of Pakistan, 1973.  
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FIRST SCHEDULE 
OATH OF THE  

OFFICE OF PRESIDENT 
[See Article 5(6)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I,  -------------- do solemnly swear that I am a Muslim and believe 
in the Unity and Oneness of Almighty Allah, His angels, the Books 
of Allah, the Holy Quran being the last of them, His Prophets, the 
absolute finality of the Prophethood of Muhammad (Peace be upon 
him), the day of Judgment, and all the requirements and teachings 
of the Holy Quran and Sunnah: 

That, as President of Azad Jammu and Kashmir, I will remain 
loyal to the country and to the cause of accession of the State of 
Jammu and Kashmir to Pakistan; 

That I will perform my functions as President honestly and 
faithfully; and  

That I will not directly or indirectly communicate or reveal to any 
person any official secret which may come to my knowledge as 
President; 

So help me Allah. 
----------------------- 
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PRIME MINISTER 
[See Article 13(4)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I,  -------------- do solemnly swear that I am a Muslim and believe 
in the Unity and Oneness of Almighty Allah, His angels, the Books 
of Allah, the Holy Quran being the last of them, His Prophets, the 
absolute finality of the Prophethood of Muhammad (Peace be upon 
him), the day of Judgment, and all the requirements and teachings 
of the Holy Quran and Sunnah; 

That I will remain loyal to the country and the cause of accession 
of the State of Jammu and Kashmir to Pakistan; 

That I will perform my functions as Prime Minister honestly and 
faithfully; and  

That I will not directly or indirectly communicate or reveal to any 
person any official secret which may come to my knowledge as 
Prime Minister of Azad Jammu and Kashmir; 

So help me Allah. 
----------------------- 
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MINISTER 
[See Article 14(2)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I,  -------------- do hereby solemnly swear in the name of Allah; 

That I will remain loyal to the country and the cause of accession 
of the State of Jammu and Kashmir to Pakistan; 

That I will perform my functions as Minister honestly and 
faithfully; and  

That I will not directly or indirectly communicate or reveal to any 
person any official secret which may come to my knowledge as 
Minister; 

So help me Allah. 
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SPEAKER 1[OR DEPUTY SPEAKER] 
OF LEGISLATIVE ASSEMBLY 

[See Article 29(2)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I,  --------------having been elected as Speaker [or Deputy Speaker] 
of Azad Jammu and Kashmir Legislative assembly do hereby 
solemnly swear in the name of Allah; 

That, I will remain loyal to the country and the cause of accession 
of the State of Jammu and Kashmir to Pakistan; 

That I will perform my functions as Speaker [or Deputy Speaker] 
of Legislative Assembly honestly and faithfully; and  

That I will not directly or indirectly communicate or reveal to any 
person any official secret which may come to my knowledge as 
Speaker [or Deputy Speaker] of Legislative Assembly; 

So help me Allah. 
----------------------- 
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MEMBER OF LEGISLATIVE ASSEMLBY OR COUNCIL 
 [See Articles 21(6) and 23(1)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I,  -------------- having been elected as Member of Azad Jammu and 
Kashmir Legislative Assembly [or Council] do hereby solemnly 
swear in the name of Allah; 

That, I will remain loyal to the country and the cause of accession 
of the State of Jammu and Kashmir to Pakistan; 

That I will perform my functions as Member of Legislative 
Assembly [or Council] honestly and faithfully; and  

That I will not directly or indirectly communicate or reveal to any 
person any official secret which may come to my knowledge as 
Member of Legislative Assembly [or Council]; 

So help me Allah. 
----------------------- 

1Inserted by 1st Amendment Act 1975. 
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CHIEF JSTUCE OF AZAD JAMMU AND KASHMIR, 
JUDGE OF SURPEME COURT OF AJ&K 

[See Article 42(6)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I, ----------------, having been appointed Chief Justice of Azad 
Jammu and Kashmir [or Judge of the Supreme Court of Azad 
Jammu and Kashmir] do solemnly swear that I owe allegiance to 
Allah and that I will faithfully perform the duties of my office to 
the best of my ability, knowledge and judgment and will 
administer justice according to the law in force in Azad Jammu 
and Kashmir, without fear or favour, affection or  ill-will. 

--------------------- 



SCHEDULES 895 

OATH OF CHIEF JUSTICE/JUDGE HIGH  COURT 
[See Article 43(4)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I, ---------------, having been appointed Chief Justice [or Judge] of 
the High Court of Judicature, Azad Jammu and Kashmir State do 
solemnly swear that I owe allegiance to Allah and that I will 
faithfully perform the duties of my office to the best of my ability, 
knowledge and judgment and will administer justice according to 
the law in force in Azad Jammu and Kashmir, without fear or 
favour, affection or  ill-will. 

--------------------- 

[Omitted] 
1[OAHT OF ADVISOR] 

[See Section 21(9)] 

I,  -------------- do hereby solemnly swear in the name of Allah; 
That I will remain loyal to the country and the cause of accession of the State of 
Jammu and Kashmir to Pakistan; 
That I will perform my functions as Advisor honestly and faithfully; and  
That I will not directly or indirectly communicate or reveal to any person any 
official secret which may come to my knowledge as Advisor; 
So, help me Allah.

1 Omitted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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AUDITOR GENERAL 

[See Article 50-A(2)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I, -------------------, do hereby solemnly swear in the name of Allah; 

That, as Auditor-General of Azad Jammu and Kashmir, I will 
perform my functions honestly, faithfully in accordance with the 
Azad Jammu and Kashmir Interim Constitution, 1974, and the law 
and to the best of my knowledge, ability and judgment, without 
fear or favour, affection or ill will. 
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1[OAHT OF CHIEF  ELECTION  COMMISSIONER  
OR   

 A MEMBER OF THE ELECTION 
COMMISSION 

[See Article 50 (10)] 

[In the name of Allah,  the most Beneficent,  the most Merciful] 

I,______________, do solemnly swear that as Chief 
Election Commissioner or member of the  Election 
Commission, I shall discharge my duties, and perform 
my functions honestly, to the best of my ability, 
faithfully in accordance with the Azad Jammu and Kashmir 
Interim Constitution, 1974 and the law, and without fear 
or favour, affection or ill will, and that I shall not allow 
my personal interest to influence my official conduct or 
my official decisions. 

May Allah Almighty help and guide me (A'meen). 

----------------------- 

1 Added by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018.  
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SECOND SCHEDULE 
[See Article 24(2)(d)] 

1. An office, which is not a whole time office remunerated
either by salary or by fee.

2. The office of Lamberdar, Inamdar, Sufedposh and Zaildar,
whether called by this or any other title.

3. The offices of the Chairman of the Union Council, Union
Committee and Town Committee and of the Vice Chairman
of the Municipal Committee and District Council.

4. Reserve of the Armed Forces.

5. Any other office which is declared by an Act of the
Assembly not to disqualify its holder from being elected as,
or from being a member of the Assembly.

---------------------------- 
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1[THIRD SCHEDULE] 

[See Article 31 (3) and (4)] 

‘Part-A’ 

1. The responsibilities of the Government of
Pakistan under the UNCIP Resolutions.

2. Defense and security of Azad Jammu and
Kashmir.

3. The current coin or the issue of bills,
notes or other paper currency.

4. The external affairs of Azad Jammu and
Kashmir including foreign trade and foreign
aid.

5. Post and Telegraphs, including Telephones,
Wireless, Broad-Casting and other like
forms of communications; post office
saving Bank.

6. Nuclear energy, including,-
(a) mineral resources necessary for the

generation of nuclear energy; 
(b) the production of nuclear fuels and the 

generation and use of nuclear energy; 
and 

1 Substituted by AJ&K Interim Constitution (Thirteenth Amendment) Act, 2018. 
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(c) ionizing radiations. 
7. Aircraft and air navigation; the provision

of aerodromes; regulation and organization
of air traffic and of aerodromes.

8. Beacons and other provisions for safety of
aircraft.

9. Carriage of passengers and goods by air.
10. Copyright, inventions, designs, trademarks

and merchandise marks.
11. Opium so far as regards sale for export.
12. State Bank of Pakistan; banking, that is to

say, the conduct of banking business by
corporations other than corporations owned or
controlled by Azad Jammu and Kashmir
and carrying on business only within the
Azad Jammu and Kashmir.

13. The law of insurance, except as respects
insurance undertaken by Azad Jammu and
Kashmir and the regulation of the conduct of
insurance business, except as respects
business undertaken by Azad Jammu and
Kashmir.

14. Stock exchanges and future markets with
objects and business not confined to Azad
Jammu and Kashmir.
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15. Corporations, that is to say, the
incorporation, regulation and winding-up of
trading corporations, including banking,
insurance and financial corporations, but not
including corporations owned or controlled
by Azad Jammu and Kashmir or cooperative
societies, and of corporations, whether trading
or not, with objects not confined to Azad
Jammu and Kashmir, but not including
universities.

16. Planning for economic coordination
including planning and coordination of
scientific and technological research.

17. Highways, continuing beyond the territory
of Azad Jammu and Kashmir and also roads
declared by the Government of Pakistan to be
of strategic importance.

18. External affairs; the implementing of
treaties and agreements, including
educational and cultural pacts and
agreements, with other countries; extradition,
including the surrender of criminals and
accused persons to Governments outside
Pakistan.

19. Foreign exchange; cheques, bills of
exchange, promissory notes and other like
instruments.
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20. Administrative Courts and Tribunals for
subjects under this Part.

21. Libraries, museums, and similar institutions
controlled or financed by the Government of
Pakistan.

22. Government of Pakistan agencies and
institutes for the following purposes, that is to
say, for research, for professional or technical
training, or for the promotion of special
studies.

23. Education as respects Azad Jammu and
Kashmir students in foreign countries and
foreign students in Azad Jammu and
Kashmir.

24. Import and export across customs frontiers
as defined by the Government of Pakistan.

25. International treaties, conventions, agreements
and International arbitration.

26. Surveys including geological surveys and
meteorological organizations.

27. Establishment of standards of weights and
measures.

28. Duties of customs, including export duties.
29. Taxes on corporations.
30. Offences against laws with respect to any of

the matters in this Part.
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31. Inquiries and statistics for the purposes of
any of the matters in this Part.

32. Matters incidental or ancillary to any matter
enumerated in this Part.

‘Part-B’ 

1. Railways.
2. Mineral oil and natural gas; liquids and

substances declared by Government of
Pakistan to be dangerously inflammable.

3. National planning and national economic
coordination, including planning and
coordination of scientific and technological
research.

4. Supervision and management of public debt.
5. Boilers
6. Census.
7. State Property until transfer to the Government

of AJK.
8. Electricity except the power generation

planned and made by Government of AJK.
9. Terminal taxes on goods or passengers

carried by railway or air, taxes on their fares
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and freights. 
10. Extension of the powers and jurisdiction of

members of a police force belonging to Azad
Jammu and Kashmir, or any Province of
Pakistan to any area in such province or the
Azad Jammu and Kashmir but not so as to
enable the police of Azad Jammu and
Kashmir or such province to exercise power
and jurisdiction in such province or Azad
Jammu and Kashmir and without the
consent of the Government of that province
or the Azad Jammu and Kashmir.

11. Measures to combat certain offences
committed in connection with matters
concerning the subjects included in this list.

12. Removal of prisoners and accused persons
from Azad Jammu and Kashmir to  Pakistan
or from Pakistan to Azad Jammu and
Kashmir.

13. Prevention of the extension from Azad
Jammu and Kashmir to Pakistan or from
Pakistan to Azad Jammu and Kashmir of
infections of contagious diseases or pests
affecting men; animals or plants.

14. Curriculum, syllabus, planning, policy,
centers of excellence and standards of
education.
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15. Medical and other professions excluding legal
profession.

16. Standards in institutions for higher
education and research, scientific and
technical institutions.

17. Matters concerning coordination between
Azad Jammu and Kashmir and other
Provinces of Pakistan.

18. The salaries, allowance and privileges of
the members and including salaries and
pension payable to employees of the Council.

19. Jurisdiction and powers of all courts with
respect to any of the matters enumerated in
this list.

20. Offences against laws with respect to any of
the matters in this Part.

21. Inquiries and statistics for the purposes of
any of the matters in this Part.

22. Matters incidental or ancillary to any matter
enumerated in this Part.
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[Original text of the amended Schedule] 
 
[THIRD SCHEDULE 
[See section 31(2)] 

 
1. Subject to the responsibilities of the Government of 

Pakistan under the UNCIP Resolutions, nationality, 
citizenship and [Nationalisation] migration from or into 
Azad Jammu and Kashmir, admission into, and 
emigration and expulsion from, Azad Jammu and 
Kashmir, including in relation thereto the regulation of 
the movements in Azad Jammu and Kashmir of persons 
not domiciled in Azad Jammu and Kashmir. 

2. Post and Telegraphs, including Telephones, Wireless, 
Broadcasting and other like forms of Communications; 
Post Office Saving Bank. 

3. Public debt of the Council, including the borrowing of 
money on the security of the Council Consolidated 
Fund. 

4. Council public services and Council Public Service 
Commission. 

5. Council pensions, that is to say, pensions payable by the 
Council or out of the Council Consolidated Fund. 

6. Administrative Courts for Council Subjects.  
7. Council agencies and institutions for the following 

purposes, that is to say, for research, for professional or 
technical training, or for the promotion of special 
studies. 

8. Nuclear energy, including- 
(a) mineral resources necessary for the generation 
of nuclear energy;  
(b) the production of nuclear fuels and the 

generation and use of nuclear energy; and 
(c) ionising radiations. 

9. Aircraft and air navigation; the provision of aerodromes; 
regulation and organisation of air traffic and of 
aerodrome. 

10. Beacons and other provisions for the safety of aircraft. 
11. Carriage of Passengers and goods by air. 
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12. Copyright, inventions, designs, trade marks and
merchandise marks.

13. Opium so far as regards sale for export.
14. Banking, that is to say, the co-ordination with the

Government of Pakistan of the conduct of banking
business.

15. The law of insurance and the regulation of the conduct
of insurance business.

16. Stock-exchanges and future markets with object and
business not confined to Azad Jammu and Kashmir.

17. Corporations, that is to say, the incorporation, regulation
and winding up of trading corporations, including
banking insurance and financial corporations, but not
including corporations owned or controlled by Azad
Jammu and Kashmir and carrying on business only
within Azad Jammu and Kashmir, or co-operative
societies, and of corporations, whether trading or not,
with object not confined to Azad Jammu and Kashmir,
but not including Universities.

18. Planning for economic co-ordination, including planning
and co-ordination of scientific and technological
research.

19. Highways, continuing beyond the territory of Azad
Jammu and Kashmir, excluding roads declared by the
Government of Pakistan to be strategic importance.

20. Council surveys including geological surveys and
Council meteorological organizations.

21. works, lands and buildings vested in, or in the
possession of, the Council for the purposes of the
Council (not being Military, Navel or air force works),
but as regards property situate in Azad Jammu and
Kashmir, subject always to law made by the Legislative
Assembly, save in so far as law made by the Council
otherwise provides.

22. Census.
23. Establishment of standards of weights and measures.
24. Extension of the powers and jurisdiction of members of

a police force belonging to Azad Jammu and Kashmir or
any Province of Pakistan to any area in such Province or
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Azad Jammu and Kashmir, but not so as to enable the 
police of Azad Jammu and Kashmir or such province to 
exercise powers and jurisdiction in such Province or 
Azad Jammu and Kashmir without the consent of the 
Government of that province or Azad Jammu and 
Kashmir, extension of the powers and jurisdiction of 
members of a police force belonging to Azad Jammu 
and Kashmir or a Province of Pakistan to railway areas 
outside Azad Jammu and Kashmir or that province. 

25. Election to the Council.
26. The salaries, allowances and privileges of the members

of the Council and 1[Advisors.].
27. Railways.
28. Mineral oil and natural gas; liquids and substances

declared by law made by the Council to be dangerously
inflammable.

29. Development of industries, whereby development under
Council control is declared by law made by Council to
be expedient in the public interest.

30. Removal of prisoners and accused persons from Azad
Jammu and Kashmir, to Pakistan or from Pakistan to
AJ&K.

31. Measures to combat certain offences committed in
connection with matters concerning the Council and the
Government and the establishment of a police force for
that purpose 2[or the extension to Azad Jammu and
Kashmir of the jurisdiction of a police force established
in Pakistan for the investigation of offences committed
in connection with matters concerning   the Government
of Pakistan.]

32. Prevention of the extension from Azad Jammu and
Kashmir to Pakistan or from Pakistan to Azad Jammu
and Kashmir of infections or contagious diseases or
pests affecting men; animals or plants.

33. Population planning and social welfare.
34. Boilers.
35. Electricity.
36. Newspapers, books and printing presses.
37. State property.
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38. Curriculum, syllabus, planning, policy, centers of
excellence and standards of education.

39. Sanctioning of cinematograph films for exhibition.
40. Tourism.
41. Duties of customs, including export duties.
42. Taxes on income other than agricultural income.
43. Taxes on corporations.
44. Taxes on the capital value of the assets, not including

taxes on capital gains on immovable property.
45. Taxes and duties on the production capacity of any plant,

machinery, undertaking, establishment or installation in
lieu of the taxes and duties specified in entries 42 and 43
or in lieu of either or both of them.

46. Terminal taxes on goods or passengers carried by
railways or air, taxes on their fares and freights.

47. Fees in respect of any of the matters enumerated in this
list, but not including fees taken in any Court.

48. Jurisdiction and powers of all Courts with respect of any
of the matters enumerated in this list.

49. Offences against laws with respect to any of the matters
enumerated in this list.

50. Inquiries and statistics for the proposes of any of the
matters enumerated in this list.

51. Matters which under the act are within the Legislative
competence of the Council or relate to the Council.

52. Matters incidental or ancillary to any of the matters
enumerated in this list.]
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1FOURTH SCHEDULE 
[See Article 42(9)] 

The Chief Justice and Judges of the Supreme Court of Azad 
Jammu and Kashmir shall be entitled to the same salary, 
Allowances, Privileges and Pension as are admissible to the Chief 
Justice and the Judges of the Supreme Court of Pakistan.] 

2FIFTH SCHEDULE 
[See Article 43(9)] 

The Chief Justice and the Judges of the High Court of Azad 
Jammu and Kashmir shall be entitled to the same salary, 
Allowances, Privileges and Pension as are admissible to the Chief 
Justice and Judges of the High Court in Pakistan. 

----------------------- 

1 Substituted by 10th Amendment Act 1993. 
2 Substituted by 10th Amendment Act 1993. 
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[PART 6] 

JAMMU  AND  KASHMIR  
CONSTITUTION, 1957.1   

1 Appendix  LXV 



Jammu and Kashmir Constitution, 1957 912 



Jammu and Kashmir Constitution, 1957 913 

[PART 6] 

JAMMU  AND  KASHMIR  CONSTITUTION, 19571  

Synopsis 

1. Background
2. Scheme of the Jammu & Kashmir Constitution
3. Legislative  Assembly
4. Legislative  Council
5. Government
6. Judiciary
7. Services
8. Similarity between Azad Jammu & Kashmir and

Occupied Jammu  Kashmir Constitutions

1. BACKGROUND

After emergence of Azad State of Jammu and Kashmir and
declaration of its Government on 24th October 1947, with its 
headquarter at Pallandri, the Maharaja left Srinagar, the summer 
capital of  the State. Sheikh Muhammad Abdullah who was the 
popular leader  in the province of Kashmir but was incarcerated 
and   released on 29th September, 1947 on a qualified letter of 

1 Appendix  LXV 
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apology.1 Maharaja appointed Sheikh Muhammad Abdullah as 
Emergency Administrator of the State before leaving the summer 
capital.2  

It is a strange coincidence that two prominent leaders of the 
State, Sheikh Muhammad Abdullah, from Kashmir province, and 
Chaudhry Ghulam Abbas from Jammu province, were 
incarcerated, but only Sheikh Sahib was released, on whose 
facilitation the alleged Instrument of Accession was written. But it 
was preceded by his appointment as Emergency Administrator  of 
the State  before Maharaja left Srinagar  on 25th October  1947.3 
Sheikh sahib’s area of operation remained mostly Valley of 
Kashmir, and in any case, no part of the areas  now comprising 
Azad Jammu and Kashmir except Muzaffarabad.  

Despite assumption of reign by Sheikh sahib, the Jammu 
and Kashmir  Constitution of 1939, promulgated by Maharaja 
continued in force with amendments made from time to time along 
with  him as  Ruler of the State,  till 1957 when the State 
promulgated its own Constitution.4   

First amendment in the Jammu and Kashmir Constitution 
Act, 1939 was made in 1951, to delegate the powers of legislation 
to the Constituent Assembly.  It converted the absolute monarch 
into Constitutional head.  Council of Ministers was made 
respectively responsible to the legislature. 

The second amendment was effected in the Constitution in 
1952, whereby the Constituent Assembly abolished the rule of 
Dogra dynasty and it was provided in the Schedule that head of the 
State shall be elected by the State legislature for five years, 

1  Mahajan, M.C. Accession of Kashmir to India 
2  Commentary on J&K Constitution by Justice A.S. Anand, 3rd Edition P/73, 
74. 
3  Ibid P/65 
4  Ibid 95 
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recognized by the President of India and designated as Sadar-i-
Riyast.   

Third and last amendment was made in 1954, 
corresponding to the Constitution of India (Application to Jammu 
and Kashmir) Order, 1954 made by the President of India.  Main 
features of this amendment were to substitute word “permanent 
resident” for the State Subject, powers of Board of Judicial 
Advisors were abolished and appeals pending before the Board 
were transferred to the Supreme Court of India.1. 

On 5th March 1948, Maharaja Hari Singh replaced 
Emergency Administration  by an Interim Government headed by 
the Prime Minister and other Ministers  appointed on the advice of 
the Prime Minister under the Constitution of 1939. It was ordered 
that on restoration of normalancy, appropriate steps shall be taken 
to convene a National Assembly based upon adult franchise and 
for framing a Constitution.2    

Maharaja Hari Singh left the State for good towards the end 
of 1949,  but before leaving, issued a proclamation  on 20th June, 
1949 entrusting all the powers and functions  which he had  under 
the 1939 Constitution, to his son Karan Singh.3  He promulgated 
various laws on the advice of Council of Ministers, most popular 
of which was Big Landed Estates Abolition Act.4 This law alone 
left indelible  effect in the State, particularly on the minds of 
landless peasants, who constituted more than 98 percent of the 
population.5  

The Maharaja of Kashmir, Karan Singh nominated four 
representatives   to   Indian   Constituent   Assembly  in  June 
1949. The Constituent Assembly of India  was made clear that 

1  The Constitution of J&K, by Justice A.S. Anand, Pages-128 to 130 
2 J&K Gazette, dated 5th March 1948 
3 Commentary on the Constitution of India by R.P. Sethi P/98 
4 Ibid 
5 Ibid   
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Kashmir’s association with India would be based only on the terms 
of accession on which it was agreed to make a special provision for 
the State of Jammu and Kashmir to be incorporated in the 
Constitution of India which had to come into force on 26th 
January 1950.1  The State had to become a unit of the new 
Republic of India, but its jurisdiction extended to the subjects 
enumerated in the Instrument of Accession i.e. defence, foreign 
affairs and communication. An interim arrangement was made in 
the Constitution of India regarding the future relations of the State 
with India by incorporating Article 370, which was based on the 
Instrument of Accession.2  The text of this Article is as follows:-  

“370.  (1) Notwithstanding anything in this Constitution,- 
(a) the provisions of Article 238 shall not apply in relation to 
the State of Jammu and Kashmir; 
(b) the power of Parliament to make laws for the said State 
shall be limited to- 
(i) those matters in the Union List and the Concurrent List 

which, in consultation with the Government of the State, 
are declared by the President to correspond to matters 
specified in the Instrument of Accession governing the 
accession of the State to the Dominion of India as the 
matters with respect to which the Dominion Legislature 
may make laws for that State; and  

(ii) such other matters in the said List as, with the concurrence 
of the Government of the State, the President  may by order 
specify.  

Explanation.-  For the purposes of this article, the Government of 
the State means the person for the time being recognized by the 
President as the Maharaja of Jammu and Kashmir acting on the 
advice of the Council of Ministers  for the time being in  office 

1 Commentary on the Constitution of J&K by A.S. Anand  P/98 
2 Ibid P/92 
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under the Maharaja’s Proclamation dated the 5th day of March, 
1948; 
(c) the provisions of Article 1 and of this Article shall apply in 
relation to that State; 
(d) such of the other provisions of this Constitution shall apply 
in relation to that State subject to such exceptions and 
modifications as the President may by order specify; 

Provided that no such order which relates to the matters 
specified in the Instrument of Accession of the State referred to in 
paragraph (i) of sub-clause (b) shall be issued except in 
consultation with the Government of the State.  

Provided further that no such order which relates to matters 
other than those referred to in the last preceding proviso shall be 
issued except with the concurrence of that Government.  
(2) If the concurrence of the Government of the State referred 
to in paragraph (ii)  of sub-clause (b)  of clause (1)  or in the 
second proviso to sub-clause (d)  of that clause be given before the 
Constituent Assembly for the purpose of framing the Constitution 
of the State  is convened, it shall be placed before such Assembly 
for such decision as it may take thereon.  
(3) Notwithstanding anything in the foregoing provisions of 
this article, the President may, by public notification, declare that 
this article shall cease to be operative or shall be operative only 
with such exceptions and modifications and from such date as he 
may specify.  

Provided, that the recommendation of the Constituent 
Assembly of the State referred to in clause (2)  shall be necessary 
before the President issues such a notification.”  
Maharaja Hari Singh on the advice of Council of Ministers issued 
a proclamation on November 25, 1949, to the following effect:-  

“Whereas with the inauguration  of the new Constitution 
for the whole of India now being framed by the Constituent 
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Assembly of India, the Government of India Act, 1935, 
which now governs the constitutional  relationship between 
this State and the Dominion of India will stand repealed:  

……………………………………………………………… 
I now hereby declare and direct that the Constitution of 
India shortly to be adopted by the Constituent Assembly of 
India shall, insofar as it is applicable to the State of Jammu 
and Kashmir, govern the constitutional relationship 
between this State and the contemplated Union of India and 
shall be enforced in this State by me my heirs and 
successors in accordance with the tenor of its provisions;  

That the provisions of the said Constitution shall, as  from 
the date of its commencement, supersede and  abrogate all 
other constitutional provisions inconsistent  therewith 
which are at present in force in this State.”  

The status of the State  shifted  from Instrument of Accession to 
Article 370  of the Indian Constitution. On the enforcement of 
Constitution of India on 26th January 1950,  Article 370 became 
operative by virtue of which State of Jammu and Kashmir was 
brought within the ambit of Indian Constitution as its part in view 
of  clause (1) (c) of Article 370.  Article 1 and Article 370   of the 
Constitution  of India applied of their own force to the State, right 
from the day when the Constitution of India was enforced, while 
rest of the provisions of Indian Constitution were enforced  from 
time to time through  Constitution (Application of Jammu and 
Kashmir) Orders. First of the nature was issued on 26th of January 
1950  as Constitution Order No. 10.  It was superseded by 
Constitution Order No. 48 of 1954.1 The Union Laws are applied 
to Jammu and Kashmir on the strength of Article 370.  

1 Commentary on the Constitution of J&K by A.S. Anand P/435 
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An outstanding feature of the Constitution (Application to 
Jammu and Kashmir) Order, 1954 is Article 35-A, which is as 
under; 

“(i) “35(A) Saving of law with respect to permanent 
residents and their rights:- Notwithstanding 
anything contained in this Constitution, no existing 
law in force in the State of Jammu and Kashmir, 
and no law hereafter enacted by the Legislature of 
the State: or 

(b) conferring on such permanent residents any 
special rights and privileges or imposing upon other 
persons any restrictions as respects:— 

(i) employment under the State Government; 
(ii) acquisition of immovable property in the 
State; 
(iii) settlement in the State; or 
(iv) right to scholarships and such other forms of 

aid as the State Government may provide, 
shall be void on the ground that is 
inconsistent with or takes away or abridges 
any rights conferred on the other citizens of 
India by any provision of this part.” 

All the citizens of India are entitled to equality before law and 
equal protection of law throughout India including Jammu and 
Kashmir, but this special provision has excluded the Articles of the 
Indian Constitution prohibiting discrimination and other clauses 
militating against the equality as far as the State is concerned. It 
has preserved the homogeneity and indigenous character of the 
State against the influx of non-State Subjects in the State due to its 
disputed character and as visualised by the Instrument of 
Accession.    
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The provisions of the Indian Constitution are applied to the 
State after concurrence with the State Government, by the 
President of India with such exceptions and modifications as the 
President may specify. These are applied by the executive order 
and need not the ratification  or approval of the Parliament of 
India. Thus the extended provisions stand amended to that extent 
accordingly without going through the stringent process of 
amendment of Constitution.   

In exercise of the powers conferred by Article  370(1)(i)(ii)  
the President of India issues  Constitution (Application to Jammu 
and Kashmir) Orders, in consultation with the Government of 
Jammu and Kashmir and specifies the matters with respect to 
which the Union Parliament would be competent to made laws for 
the State.1 A list of subjects under the guise of powers  incidental 
and ancillary  to the subjects  specified in the Instrument of 
Accession  is  applied to Jammu and Kashmir.  

It will not be without interest to say that the State of Jammu 
and Kashmir is defined at item  15  of first schedule of the 
Constitution of India  which applied on the first day of  the 
Constitution  as follows:- 

“The territories which immediately before the 
commencement of this Constitution was comprised in the 
Indian State of Jammu and Kashmir.”  

This definition is unlike the definition of other States and refers 
specifically  to  “territories of the State in Indian Jammu and 
Kashmir immediately before the commencement of the 
Constitution.” The territories of Azad Jammu and Kashmir stand 
excluded from this definition in view of the phraseology  of the 
definition as these were not  in “Indian Jammu and Kashmir”  at 
the time of commencement of  Indian Constitution.  

1 J&K Constitution by A.S.Anand  3rd Edition P/109 
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Maharaja Karan Singh issued another proclamation on 20th 
April 1951 convening the National Assembly,  the purpose and 
object  of the Assembly, the manner of election thereto etc. were 
specified therein.  An Assembly comprising of 75  members was 
selected in 1950, and its first meeting was held at Srinagar on 31st 
October 1951.1 It was later called as Constituent Assembly.  

Sheikh Muhammad Abdullah, while addressing the 
Assembly declared that “Assembly is sovereign authority and 
whatever  it decided has  the irrevocable force of Law. One of the 
main object and function of the Constituent Assembly was 
declared by him as “to declare  its reasoned conclusions regarding 
accession and the future of the State whether to accede to India, 
Pakistan or complete independence.”2  This became a source of 
discontentment between him and Government of India which 
culminated into Delhi Agreement of 1952,3 after series of 
discussions and meetings, forcing Sheikh Muhammad Abdullah to 
concede to various demands of Government of India besides 
securing many assurances in writing.  

The so called Constituent Assembly of Jammu and 
Kashmir, on the  recommendation of the basic Principles 
Committee, abolished the hereditary ruler ship and substituted in 
its place an elected head, designated as Sadar-i-Riyasat on June 7th 
1952. The President of India accordingly modified the explanation 
attached to clause (1)  of Article 370 vide Ministry  of Law Order 
No. C.O. 44 dated 15th November 1952.4 The Sadar-i-Riyasat 
dismissed Sheikh Muhammad Abdullah   along with his  Cabinet 
on 8th August 1953 and he was arrested and detained on 9th of 
August 1953.5  Sheikh Sahib’s second accord with India called 
Indra-Abdullah Accord, 1974,6 is a continuation of 1952 Accord, 

1 Commentary on the Constitution of J&K by R.P. Sethi  Pages 105, 106 
2 Commentary on the Constitution of J&K by A.S. Anand  P/110 
3 Appendix LXVI    
4 Constitution of J&K by A.S. Anand 3rd Edition  P/107 
5 Ibid  P/115. 
6 Appendix LXVII 
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which paved way for his re-entry  into State  power politics after a 
long time.  

The Assembly, however, continued and its last session  was 
held on 25th of January 1957 at Jammu. It was declared dissolved 
according to the resolution passed on 17th November 1957 after 
third reading  of the revised Jammu and Kashmir draft 
Constitution was passed. The Constitution was made enforceable 
with effect from 26th January 1957.1 The day  corresponds  to 
Republic Day of India.  

Except the citizenship, head of the State, head of the 
executive, retention of the residuary powers with the State 
legislature and relations with the Union of India, the drafting 
committee opted to have such Constitution in the State as 
envisaged under the Indian Constitution for the other States of the 
Union.2  Part VI of the Indian Constitution relating to the States 
does not apply to the State of Jammu and Kashmir, as it has its 
own Constitution for its internal affairs. The State of Jammu and 
Kashmir is excluded from the definition of Indian State under 
Article 152 of the Indian Constitution to the extent of this part of 
the Constitution.  

The Government of India, through the Constitution 
(Application to Jammu and Kashmir) Order, 1954 dated  14th May 
1954, extended numerous provisions of Constitution of India to 
Jammu and Kashmir. The main of it  was extension of all subjects 
on the Union List, besides those already  in force, i.e. Defence, 
Foreign Affairs and Communication and ancillary. More than 260 
out of 395 Articles of Constitution of India, besides 95 entries from 
the Union List, 26 entries from the Concurrent List and seven 
Schedules of the Indian Constitution  have been applied to the 
State. The executive powers of the Union to the extent of the above 

1 Constitution of J&K by R.P. Sethi P/106 
2 Commentary on the Constitution of Jammu & Kashmir, by Justice R.P. Sethi 
P/108. 
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provisions of the Constitution stand also extended  to the State.1 
The office of head of the State continued with this designation till 
10th of April 1965,  when it was substituted by the word 
‘Governor’  vide 6th amendment of the Jammu and Kashmir 
Constitution in 1965.2 

The chronologies  of events suggests that the Government 
of India in connivance with the Maharaja obtained whatever it 
required from Maharaja and Sheikh Muhammad Abdullah, such as,  
got  Sheikh Muhammad Abdullah appointed as Emergency 
Administrator, got Assembly Constituted  and the Constitution of 
India extended. It got approval of Sheikh Muhammad Abdullah 
and his Assembly  to forged accession by way of Delhi Agreement 
and ultimately dismissed and arrested Sheikh Muhammad 
Abdullah.  
2. SCHEME OF THE JAMMU & KASHMIR

CONSTITUTION
The Occupied Jammu and Kashmir State is the only

territory under the control of India which has a Constitution of its 
own in addition to Indian Constitution applicable in the State. Only 
those provisions of Indian Constitution apply to the State  with 
modifications and exceptions which do not find place in the State 
Constitution. The Constitution of Jammu and Kashmir consists of 
158 sections and six schedules. It came into force on 26th of 
January 1957. The State legislature consists of two Houses, known 
as Legislative Assembly and the Legislative Council.3  

3. LEGISLATIVE  ASSEMBLY
The Legislative Assembly consists of 111 members  chosen

by direct election   and two women to be nominated by the 
Governor.4 Duration of the Assembly is six years unless sooner 

1 The Constitution of J&K by Justice  R.P. Sethi P/158 
2 J&K Constitution. 
3 Section 46 of the Jammu and Kashmir Constitution.   
4 Section 47 of ibid. 
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dissolved.1  Twenty four (24) seats of the Assembly are notionally 
kept vacant for the territory of Azad Jammu and Kashmir and 
Northern Areas.2 These seats are excluded in delimiting the 
territorial constituencies  and are not taken into account for 
reckoning  the total membership of the Assembly. The strength of 
the Assembly in fact is 87 only. The Constitution also authorizes 
reservation of the seats for the schedule castes.3  

4. LEGISLATIVE  COUNCIL
The Legislative Council consists of 36 members chosen in

the manner provided by section 50. Provinces of Kashmir and 
Jammu  have 11 members each who are elected by the members of 
the Legislative Assembly of the respective province. Laddakh and 
Kargil are bracketed  with Kashmir province,  each of whom shall 
have at least one member, while Doda and Poonch are with Jammu 
province, each of whom shall also have at least one member. Other  
members are elected by the Municipal Councils, Town 
Committees, Punchayats and  eight  are nominated by the 
Governor.4 1/3rd  of the members of the Legislative Council retire 
on the expiry of every second year.5  

5. GOVERNMENT
The Governor of the State is appointed by the President of

India under section 27 of the Jammu and Kashmir Constitution, 
while the Chief Minister is appointed by the Governor.6 The 
executive authority of the State vests in the Governor,7  but he is 
bound to act on the advice of the Council of Ministers which is 
headed by the Chief Minister.8  

1 Section 52 of ibid. 
2 Section 48 of Jammu and Kashmir Constitution. 
3 Section 49 of ibid. 
4 Section  50 of ibid.  
5 Section  52 of ibid.  
6 Section 36 of ibid.  
7 Section 26 of ibid.  
8 Section 35 of ibid.  
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The words Chief Minister were substituted for Prime 
Minister by the sixth constitutional amendment in 1965.  Real 
executive powers of the Government vest in the Cabinet and Chief 
Minister. The Assembly elects its Speaker and Deputy Speaker,1 
while the Legislative Council elects its Chairman and  Deputy 
Chairman.2 Each  House of the legislature has its separate 
Secretariat.3 It has all the powers which other Assemblies of India 
have relating to budget. The competence of the legislature extends 
to enact laws with respect to all the matters except those with 
respect to which Parliament has power to make laws for the State 
under the provisions of the Constitution of India.4 The Governor is 
is a  part of the legislature and is empowered to issue the 
ordinances and proclamations assuming to himself the power of 
the Government in case of failure of  constitutional machinery in 
the State.5  

6. JUDICIARY
The High Court consists of Chief Justice  and more than

two Judges. The present strength of the High Court is 8 permanent 
Judges including Chief Justice and six Additional Judges.6 The 
Judges are  appointed  by the President of India  like other 
appointments in the rest of Indian High Courts, however, under the 
Constitution of the State,    on the same terms and conditions as are 
applicable to their counterparts in India.   

The jurisdiction of the Supreme Court of India was 
extended to the State under the Constitution (Application to 
Jammu and Kashmir) Amendment Order, 1960, issued on 
26.1.1960  when Board of Judicial Advisors,  which was the 

1 Section 57 of ibid.  
2 Section 61 of Jammu and Kashmir Constitution.  
3 Section 63 of ibid.  
4 Section 5 of ibid.  
5 Section  92 of ibid.  
6 Justice A. S. Anand, The Constitution of Jammu and Kashmir 3rd Edition 
P/287 
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highest judicial authority of the State, was abolished. The appellate 
powers of the Supreme Court of India stood already extended to 
the State  in 1954.  

Like other federating units of India and Pakistan, the High 
Court of  the  State is a Court of record and has the power of 
superintendence and control  over all the Courts subordinate to it.1  
The High Court sits at Srinagar  and Jammu. The Chief Justice, 
with the approval of the Governor, determines the number of 
Judges who shall sit from time to time at Jammu and Srinagar.2 
The High Court besides having other powers,  is empowered to 
issue writs under section 103 of the Constitution of the State, as 
well as under Article 226 of the Constitution of India. The Jammu 
and Kashmir High Court exercises writ jurisdiction simultaneously 
under section 103 of the Jammu and Kashmir Constitution and 
Article 226 of the Constitution of India. 

Appointment to the  posts of District Judges and below is 
authorized under the Constitution. District Judge is appointed by 
the Governor after consultation with the High Court,3 while other 
judicial officers are appointed by the Governor after consultation 
with the Public Service Commission and High Court.4  

7. SERVICES
The members of the public service enjoy constitutional

protection relating to terms and conditions of their service under 
Part IX of the Constitution. The  Public Service Commission is 
authorized to conduct the examination for appointment to the 
service of the State and appointments to the prescribed posts are 
made in consultation with the Public Service Commission.5   

1 Section 104 of J&K Constitution.  
2 Section 101 of ibid.  
3 Section 109 of Jammu and Kashmir Constitution. 
4 Section 110 of ibid.  
5 Part IX of  ibid. 
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8. SIMILARITY BETWEEN AZAD JAMMU & KASHMIR AND
OCCUPIED JAMMU & KASHMIR CONSTITUTIONS

Both parts of the State have parliamentary form of
Government. However,  Occupied Jammu and Kashmir  is 
included in the territories of India under Article 01 read with First 
Schedule of the Constitution and is  made a State (Province) of 
India,  while Azad Jammu and Kashmir and Gilgit-Baltistan are 
neither expressly included in the Constitution of Pakistan as its 
territories nor as  a province of Pakistan. The  Legislative 
Assembly of the Occupied State is empowered to amend the 
Constitution by a majority of  not less than 2/3rd   of the total 
membership of that House.1 

Nature of authoritative control by Central Governments on 
both sides is almost similar. There is an embargo  on the powers of 
both the legislatures of State in India and Pakistan in relation  to 
amendment of their   Constitution. Indian Occupied Kashmir 
Constitution  under   second proviso to section 147, which 
authorises the amendment, is couched  as follows:-  

“……………..     …………….   …………… 
………….……………. 

Provided further that no bill or amendment seeking 
to make any change in;  

(a) this section; or 
(b) the provisions of sections 3 and 5; or 

(c) the provisions of the Constitution of India as 
applicable in relation to the State, 

shall be introduced or moved in either House of the 
legislature.2 

1 section  147 of ibid. 
2
 Section  147 of Jammu and Kashmir Constitution.
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The above section corresponds almost exactly to section 33(1)  of 
the Azad Jammu and Kashmir Constitution which is reproduced 
below for comparison:- 

“33(1)  The  provisions of this Act may be amended in 
accordance with the following provisions:  

Provided that no amendment  shall be made in 
section 31, this section or section 56 save with the prior 
approval of the Government of Pakistan.” 

Similarly another provision attached to section 256 of the 
Constitution of India, so far as it relates to the State  of Jammu and 
Kashmir,  corresponds to section 19(2)  of the Azad Jammu and 
Kashmir Constitution.  Both are respectively reproduced: 

Occupied Jammu & Kashmir 
“The State of Jammu and Kashmir shall so exercise its 
executive powers to facilitate  the discharge by the Union 
of its duties and responsibilities under the Constitution in 
relation to that State ………………” (India). 

Azad Jammu and Kashmir 
“19(2).  The executive authority of the Government shall be so 
exercised as:- 

(a) not to impede or  prejudice the responsibilities of the 
Government of Pakistan in relation to the matters specified 
in sub-section (3)  of section 31;  and  

(b) to secure  compliance with the laws made by the Council.” 

The legislative and executive authority with respect to 
subjects of Federal nature vests directly in the Parliament and 
Government of India under the Constitutions of State and India, 
while authority for such subjects vests in the Government of 
Pakistan indirectly through the Azad Jammu and Kashmir Council 
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under our Constitution, except the subjects mentioned under 
section 31(3), which vests directly in the Government of Pakistan. 

The Occupied Jammu and Kashmir State in India has its 
own State Flag, besides the Flag of India,1 as  Azad Kashmir has 
its own flag besides the Flag of Pakistan. Urdu is the national and 
official  language  in both the parts of Kashmir.2 The Constitutions 
of both the States derive the definition of State Subject from the 
Notification No. 1-L/84 dated 20th April 1927 read with No. 13/L 
dated 27th June 1932 of the old regime of Dogra. However, under 
section 6 of the Jammu and Kashmir State Constitution, it is 
renamed as permanent resident instead of State Subject, without 
any change in the definition prescribed by old regime.  This is a 
subject of State Legislature  in Occupied Kashmir, while it is 
Council subject under the Azad Jammu and Kashmir Constitution.  

The State Subjects  or the permanent residents as they are 
called in Occupied Kashmir, are citizens of India. Similarly the 
State Subjects settled in Pakistan after 1947  are  citizens  of 
Pakistan under section 14-B of the Pakistan Citizenship Act, 1951. 
Rest of the State Subjects living in the territories of Azad  Jammu 
and Kashmir and Northern Areas  are  strictly speaking not citizens 
of Pakistan as these territories do not fall within the express 
definition of Pakistan under Art. 01 of the Constitution of Pakistan 
but,  adopting a liberal and extended interpretation, they can be 
deemed as  citizens of  Pakistan under clauses (b) and (d)  of 
section 3  of the Pakistan Citizenship Act, 1951, for living in the 
“territories otherwise included in Pakistan”, as both these 
territories are under the control of Pakistan under UNCIP 
Resolutions till plebiscite is held, thus technically  part of Pakistan 
territory.  They are practically treated as citizens of Pakistan 
around the world, issued Pakistani National Identity Cards, 
however, with a note thereon “Resident of AJK State” and 
Passports as State Subjects.  The State Subjects under Indian 

1 Section 144 of J&K Constitution.  
2  Section 145 of J&K Constitution. 
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control being assimilated in the mainstream are treated like all 
other citizens of India for all practical purposes, however, it is not 
vice versa in view of Article 35-A of the Indian Constitution as 
applicable to the State of Jammu and Kashmir. 

***** 
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[APPENDIX I] 

Deed  of  Qabuliat 

(Dated 17.11.1820  A.D.) 

Copy of ‘Qabuliat’ signed by Mian Kishora Singh and his three sons 
accepting Jagirs of Jammu, Bhoti, Bandralta, Chaneni and Kishtawar  on 
certain conditions, dated 5th Poh, v.s. 1877  (17.11.1820 A.D.).  

Copy of the Original 

We, aliases, Mian Kishora Singh, Mian Gulab Singh, Mian Dhian Singh, 
Mian Suchet Singh, who have the pride of being lifelong servants of 
Your Royal Highness, do solemnly agree that in lieu  of unbound 
beneficence and kindness bestowed on our humble selves by your 
exalted Highness,  we have been conferred with stewardship  of Chakla 
(Jagirs) of Jammu excluding areas in south of Kashmir, Bhoti, 
Bandralta, Chaneni and Kishtawar and because of our petty  services, the 
conferment to command a militia of four hundred Risala   (Cavlary) 
men.  This is a sign of fathomless favour shown to your servants by the 
Royal Highness for our continuous and very humble obedience.  

The details of this corpus are as follows:- 

Jagirdars of Chakla Jammu    Other servants for Jagir Jammu 

6 Horsemen 60 

For the auspicious Prince      Others at the will and according 
      to Royal  ‘Sanad’. 

6 mounted Horsemen 6 mounted Horsemen 

Your obedient servants are highly obliged for this generosity 
and solemnly  take upon themselves that in lieu of this fief  of four 
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hundred Risala men (Cavalry), we shall remain in your attendance and 
will be available to obey all the commands issued to us and as stipulated 
Sardars (Chiefs) like Jamadar Khushal Singh Ji, Sardar Jawala Singh 
and Sham Singh Attariwala, shall always remain in attendance to serve 
your commands and all of us will serve you even at the cost of our blood.  
We will never be found wanting in being true to your salt and fulfilling 
the commands your exalted Highness may issue from time to time. We 
are committed to guard the route to Kashmir, which is the passage  of 
traders of Pashmina wool etc. We undertake to guard and protect the 
passengers using this route. We vow  to either arrest the evildoers and  
wicked Deedo and present him in your Darbar or kill him or prevent him 
to cross the Satluj River. We shall make available  seven hands of Eagle 
and five Parasol (Royal Umbrella)  and other priceless presents as 
detailed below:-   

Eagles Parasol 
   7     7 

Mian Gulab Singh Bindralta 
   3      1 

Dayalchand Bhoti Kishtwar 
       1    1      1 

Jagirdars of Jammu 

5 Eagles 

Mian Gulab Singh In addition to the Horse from 
Mian Dhyan Singh with Golden 
Kathi on the Dusshera Day.  

1 Rass 

Saffron  from  Kishtwar.  
1 full maund (About 40 Kgs). 
Kaniz — Female servants who are pretty and cultured.  
This must be present at:- 
Fort  and  Thanas, Samirgarh and Kotli. 
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We pledge to present these in two installments year after year 
and without failing. Written on 15th  day of Maghar,  Samvat, 1877.  

In confirmation of the above we put this in writing so that there 
lingers no doubt  or uncertainty.  

If by the  grace of Satguru Ji, any increase is to be made, we 
shall present it to your Lordships.  

Written on 5th of Poh, Samvat 1877. 

(Document No. M/503, State Archival Library, Patiala). 



Deed of Qabuliat dated 18.06.1822 A.D  Appendix-II 
 

943 

[APPENDIX  II] 
 

Deed  of  Qabuliat 

(Dated 18.6.1822 A.D.) 
 
 
Copy to the ‘Qabuliat’ (Agreement Deed)  bearing acceptance by Gulab 
Singh, Dhian Singh and Suchet Singh of the ‘Raj of Chakla  Jammu’  in 
return for certain conditions, dated 6th Har  v.s. 1879 (18.6.1822 A.D.) 
 

 
Copy according  to the original 

 
(Fingerprints of full-hand in Saffron)  

 
 I, Raja Gulab Singh and Mian Dhyan Singh and Mian Suchet 
Singh, all the three Jamwal brothers, are your exalted Highness’s petty 
servants. We all do solemnly agree that in lieu of unmatched  
benevolences, your exalted Highness made it possible to bestow  on 
obedient servants of our brotherhood the stewardship of Jammu country.  
This was possible only because of your beneficence for humble servants  
like us. What is even thanks worthier and  servant savvy is that you even 
bestowed on us the Raj of Jammu country.  We, after expressing our very 
obedience of a grand conferment of such nature from your exalted 
Highness, pledge that this had been done on the following conditions:-  
 

1. On oath of Sri Satguru Ji and Sri Maharaj and Sri Devi Ji 
that,  we your petty servants, shall remain bound in your 
service and that too from generation after generation. We 
shall remain devoted and dedicated to fulfilling any 
command received from your royalty.  We shall remain 
in every day attendance and shall never ever make  even 
a slight deviation from whatever is desired to be done 
and served  by us.  

2. Corpus and cavalry, which has been given to us for the 
Raj (Governance) of Jammu country, Kishtwar  and 
Bindralta will at all times be ready to serve your 



Deed of Qabuliat dated 18.06.1822 A.D  Appendix-II 944 

commands and achieve what is in the interest of the 
royalty.  

3. We have received our lives, our properties and our
country from your benevolence and we vow  never to
forget the unmatched favours  we have been fortunate to
receive from your royalty.

4. The clan and near and dear ones of Raja Dhian Singh
along with younger Hira Singh will always remain in
capital city of Lahore at your majesty’s beck and call.

5. We, the petty servants, shall remain devoted to obey
your  majesty’s  commands and even serve Hindu,
Muslim,  Nobles, which  we are asked to do by your
exalted Highness.

6. We shall at your sweet pleasure, remain ready to do our
duty in Kashmir etc. and other far flung areas. We will
make no excuses what so ever, to accomplish difficult
tasks so that it’s proved beyond doubt that we are true to
your salt.

7. We take oath on our religion that whatever has been
agreed to above, has been accepted by us in all humility.
We have affixed the fingerprints of our hand in saffron
ink so that it may stand as a testimony from generation
to generation.

Place: Akhnoor  Written on 3rd Day, month  of 
Har,  Samvat 1879.  

Friday at Noon 

Sri Ram ji Sahay  

Mian Dhian Singh  —  Raja Gulab Singh  —  Mian Suchet Singh. 
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(Document No. M/503, State Archival Library, Patiala)  
 
(Authors Note):- 

Both the ‘Qabuliat’s were executed in Persian language. 
Effort has been made to translate the documents as 
accurately as possible.  Any mistake or omission if 
found is regretted. The original documents are with the 
author and in case of doubt can be verified.   

 
***…*** 
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[APPENDIX III] 

Treaty of Lahore, 9 March 1846. 

"Whereas the Treaty of Amity and Concord, which was concluded 
between the British Government and the late Maharaja Ranjit Singh, the 
Ruler of Lahore, in 1809, was broken by the unprovoked aggression, on 
the British Provinces, of the Sikh Army, in December last; and 

Whereas, on that occasion, by the Proclamation dated 13th 
December, the territories then in the occupation of the Maharaja of 
Lahore, on the left or British bank of the river Sutlej, were confiscated 
and annexed to the British provinces; and since that time hostile 
operations have been prosecuted by the two governments, the one against 
the other, which have resulted in the occupation of Lahore by the British 
troops; and 

Whereas it has been determined that, upon certain conditions, peace 
shall be re-established between the two Governments, the following 
Treaty of Peace between the Honourable English East India Company 
and Maharaja Dhuleep Singh Bahadoor, and his children, heirs and 
successors, has been concluded on the part of the Honourable Company 
by Frederick Currie, esquire, and Brevet-Major Henry Montgomery 
Lawrence, by virtue of full powers to that effect vested in them by the 
Right Hon'ble Sir Henry Hardinge, G.C.B.. one of Her Britannic 
Majesty's Most Honourable Privy Council, Governor-General, appointed 
by the Honourable Company to direct and control all their affairs in the 
East Indies, and on the part of His Highness Maharaja Dhuleep Singh by 
Bhaee Ram Singh, Raja Lal Singh, Sardar Tej Singh, Sardar Chuttur 
Singh Attareewalla, Sardar Runjore Singh Majeethia, Dewan Deena Nath 
and Fakeer Noorood-deen, vested with full powers and authority on the 
part of His Highness. 

I. There shall be perpetual peace and friendship between the British 
Government on the one part, and Maharaja Dhuleep Singh, his heirs and 
successors, on the other.  

II. The Maharaja of Lahore renounces, for himself, his heirs and
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successors, all claim to, or connection with, the territories lying to the 
south of the river Sutlej and engages never to have any concern with 
those territories or the inhabitents thereof. 

III. The Maharaja cedes to the Honourable Company, in perpetual
sovereignty, all his forts, territories and rights in the Doab or country, hill 
and plain, situated between the rivers Beas and Sutlej. 

IV. The British Government having demanded from the Lahore
State, as indemnification for the expenses of war, in addition to the 
cession of territory described in Article III, payment of one and half 
crore of Rupees, and the Lahore Government, being unable to pay the 
whole of this sum at this time, or to give security satisfactory to the 
British Government for its eventual payment, the Maharaja cedes to the 
Honourable Company in perpetual sovereignty, as equivalent for one 
crore of Rupees, all his forts, territories, rights and interests in the hill 
countries, which are situated between the rivers Beas and Indus, 
including the provinces of Kashmir and Hazara. 

V. The Maharaja will pay to the British Government the sum of 50 
lakhs of Rupees on or before the ratification of this Treaty. 

VI. The Maharaja engages to disband the mutinous troops of the
Lahore Army, taking from them their arms, and His Highness agrees to 
re-organize the Regular or Aeen Regiments of Infantry, upon the system, 
and according to the Regulations as to pay and allowances, observed in 
the time of the late Maharaja Runjeet Singh. The Maharaja further 
engages to pay up all arrears to the soldiers that are discharged under the 
provisions of this Article.' 

VII. The regular Army of the Lahore State shall henceforth be
limited to 25 Battalions of Infantry, consisting of  800  bayonets each 
with twelve thousand Cavalry — this number at no time to be exceeded 
without the concurrence of the British Government. Should it be 
necessary at any time for any special cause that this force should be 
increased, the cause shall be fully explained to the British Government, 
and when the special necessity shall have passed, the regular troops shall 
be again reduced to the standard specified in the former clause of this 
Article. 
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VIII. The Maharaja will surrender to the British Government all 

guns—thirty-six in number—which have been pointed against the British 
troops and which, having been placed on the right bank of the river 
Sutlej, were not captured at the Battle of Sobraon. 

 
IX. The control of the rivers Beas and Sutlej, with the continuations 

of the latter river, commonly called the Gurrah and the Punjnud, to the 
confluence of the Indus and Mithunkote and the control of the Indus 
from Mithunkote to the borders of Beloochistan, shall in respect to tolls 
and ferries, rest with the British Government. The provisions of this 
Article shall not interfere with the passage of boats belonging to the 
Lahore Government on the said rivers, for the purposes of traffic or the 
conveyance of passengers up and down their course. Regarding the 
ferries between the two countries respectively, at the several ghats of the 
said  rivers, it is agreed that the British Government after defraying all 
the expenses of management and establishments, shall account to the 
Lahore Government for one-half of the net profits of the ferry 
collections. The provisions of this Article have no reference to the ferries 
on that part of the river Sutlej, which forms the boundary of 
Bahawulpore and Lahore respectively. 

 
X. If the British Government should, at any time, desire to pass 

troops through the territories of His Highness the Maharaja, for the 
protection of the British Territories, or those of their Allies, the British 
troops, shall, on such special occasion, due notice being given, be 
allowed to pass through the Lahore territories. In such case, the officers 
of the Lahore State will afford facilities in providing supplies and boats 
for the passage of rivers, and the British Government will pay the full 
price of all such provisions and boats, and will make fair compensation 
for all private property that may be endamaged. The British Government 
will, moreover, observe all due consideration to the religious feelings of 
the inhabitants of those tracts through which the army may pass. 

 
XI. The Maharaja engages never to take or to retain in his service 

any British subject—not the subject of any European or American State 
— without the consent of the British Government. 
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XII. In consideration of the services rendered by Raja Gulab Singh,
of Jammu, to the Lahore State, towards procuring the restoration of the 
relations of amity between the Lahore and British Governments, the 
Maharaja hereby agrees to recognise the Independent Sovereignty of 
Raja Gulab Singh, in such territories and districts in the hills as may be 
made over to the said Raja Gulab Singh, by separate Agreement between 
himself and the British Government, with the dependencies thereof, 
which may have been in the Raja's possession since the time of the late 
Maharaja Khurruck Singh, and the British Government, in consideration 
of the good conduct of Raja Gulab Singh, also agrees to recognise his 
Independence in such territories, and to admit him to the privilege of a 
separate Treaty with the British Government. 

XIII. In the event of any dispute or difference arising between the
Lahore State and Raja Gulab Singh, the same shall be referred to the 
arbitration of the British Government, and by its decision the Maharaja 
engages to abide. 

XIV. The limits of the Lahore territories shall not be, at any time,
changed without the concurrence of the British Government. 

XV. The British Government will not exercise any interference in
the internal administration of the Lahore State but in all cases or 
questions which may be referred to the British Government, the 
Governor-General will give the aid of his advice and good offices for the 
furtherance of the interests of the Lahore Government. 

XVI. The subjects of either State shall, on visiting the territories of
the other, be on the footing of the subjects of the most favoured nation. 

“This Treaty, consisting of Sixteen Articles, has been this day settled by 
Frederick Currie, Esquire, and Brevet-Major Henry Montgomery 
Lawrence, acting under the directions of the Right Hon'ble Sir Henry 
Hardinge, G.C.B., Governor-General, on the part of the British 
Government, and by Bhaee Ram Singh, Raja Lal Singh, Sardar Tej 
Singh, Sardar Chuttur Singh Attareewalla, Sardar Runjore Singh 
Majeethia, Dewan Deena Nath and Fuqueer Noorood-deen, on the part of 
the Maharaja Dhuleep Singh, and the said Treaty has been this day 
ratified by the seal of the Right Hon'ble Sir Henry Hardinge, G.C.B., 
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Governor-General, and by that of His Highness Maharaja Dhuleep 
Singh. 

"Done at Lahore, this Ninth Day of March, in the year of our Lord, 
One Thousand Eight Hundred and Forty-six, corresponding with the 10th 
day of Rabi-ul-Awwal, 1262 Hijri, and ratified on the same date. 

H. HARD1NGE 
MAHARAJAH  DHULEEP SINGH, 
BHAEE  RAM  SINGH,    
RAJA   LAL  SINGH,  
SARDAR  TEJ  SINGH,  
SARDAR  CHUTTUR  SINGH  
ATTAREEWALLA,  
SARDAR RUNJORE SINGH 
MAJEETHIA, DEWAN DEENA NATH, 
FAKEER NOOROOD-DEEN." 

***…*** 
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[APPENDIX IV] 

 
Treaty of Amritsar 16th  March  1846 

Treaty between the British Government on the one part and 
Maharaja Gulab Singh of Jammu on the other concluded on the part of 
the British Government by Frederick Currie, Esquire, and Brevet-Major 
Henry Montgomery Lawrence, acting under the orders of the Right 
Honourable Sir Henry Hardinge, G.C.B., one of Her Britannic Majesty's 
Most Honourable Privy Council, Governor-General of the possessions of 
the East India Company to direct and control all their affairs in the East 
Indies and by Maharaja Gulab Singh in person. 

ARTICLE I 
The British Government transfers and makes over, for ever, in 
independent possession, to Maharaja Gulab Singh and heirs male of his 
body, all the hilly or mountainous country, with its dependencies situated 
to the Eastward of the river Indus and Westward of the river Ravi, 
including Chamba and excluding Lahol, being part of the territories 
ceded to the British Government by the Lahore State according to the 
provisions of Article IV of the Treaty of Lahore dated 9th March, 1846 
A.D. 

ARTICLE II 
The Eastern boundary of the tract transferred by the foregoing Article to 
Maharaja Gulab Singh shall be laid down by Commissioners appointed 
by the British Government and Maharaja Gulab Singh respectively for 
that purpose and shall be defined in a separate engagement after survey. 

ARTICLE III 
In consideration of the transfer made to him and his heirs by the 
provisions of the foregoing Articles, Maharaja Gulab Singh will pay to 
the British Government the sum of seventy-five lakhs of rupees 
(Nanakshahi), fifty lakhs to be paid on ratification of this Treaty and 
twenty-five lakhs on or before the 1st October of the  current  year, 1846 
A.D. 
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ARTICLE IV 

The limits of the territories of Maharaja Gulab Singh shall not be at any 
time changed without the concurrence of the British Government. 

ARTICLE V 
Maharaja Gulab Singh will refer to the Arbitration of the British 
Government any disputes or questions that may arise between himself 
and the Government of Lahore or any other neighbouring State and will 
abide by the decision of the British Government. 

ARTICLE VI 
Maharaja Gulab Singh engages for himself and his heirs to join with the 
whole of his military forces, the British troops when employed in the 
hills or in the territories adjoining his possessions. 

ARTICLE VII 
Maharaja Gulab Singh engages never to take or retain in his service any 
British subject nor the subject of any European or American State 
without  the consent of the British Government. 

ARTICLE VIII 
Maharaja Gulab Singh engages to respect, in regard to the territory 
transferred to him, the provisions of the Articles V, VI, and VII of the 
separate engagement between the British Government and the Lahore 
Darbar, dated 11th March, 1846 A.D. 

ARTICLE IX 
The British Government will give its aid to Maharaja Gulab Singh in 
protecting his territories from external enemies. 

ARTICLE  X 
Maharaja Gulab Singh acknowledges the supremacy of the British 
Government and will in token of such supremacy present annually to the 
British Government one horse, twelve perfect shawl, goats of approved 
breed (six male and six female) and three pairs of Kashmiri shawls. 

This Treaty consisting of the above Articles has been this day settled 
by Frederic Currie Esq. and Brevet-Major Henry Montgomery Lawrence, 
acting under the directions of the Right Honourable Sir Henry Hardinge, 
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G.C.B., Governor-General, on the part of the British Government, and by 
Maharaja Gulab Singh in person and the said Treaty has been this day 
ratified by the seal of the Right Honourable Sir Henry Hardinge, G.C.B., 
Governor-General. 

 
Done at Amritsar this sixteenth day of March in the year of our 

Lord, 1846, corresponding with the seventeenth day Rabi-ul-Awwal 
1264 Hijri. 

 

(Signed) H. Hardinge (Seal) 
Maharaja Gulab Singh (Signed)  
F. Currie (Signed) H.M. 
Lawrence. 

By order of the Right Honourable the 
Government of India (Signed) F. Currie. 
Secretary to the Government of India with 
the Governor-General. 

 
******** 
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[APPENDIX  V] 

 
State Subject Definition 

 
Notification dated the 20th April, 1927. 

 
No. I-L/84.— The following definition of the term "State Subject" has 
been sanctioned by His Highness the Maharaja Bahadur (vide Private 
Secretary's letter No. 2354 dated the 31st January, 1927 to the Revenue 
Member of Council) and is hereby promulgated for general information. 

The term State Subject means and includes— 
 

Class I.—All persons born and residing within the State before the 
commencement of the reign of His Highness the late Maharaja Ghulab 
Singh Sahib Bahadur, and also persons who settled therein before the 
commencement of Samvat year 1942, and have since been permanently 
residing therein. 

 
Class II.— All persons other than those belonging to Class I who settled 
within the State before the close of Samvat year 1968, and have since 
permanently resided and acquired immovable property therein. 

 
Class III.—All persons other than those belonging to Classes I and II 
permanently residing within the State, who have acquired under a 
Rayatnama any immovable property therein or who may hereafter 
acquire such property under an Ijazatnama and may execute a  
Rayatnama after ten years continuous residence therein. 
 
Class IV.— Companies which have been registered as such within the 
State  and which, being companies in which the Government are 
financially interested or as to  the economic benefit to the State  or  to the 
financial stability  of which  the Government are satisfied,  have  by a 
special order of His Highness  being declared  to be State Subjects.  

 
Note I.—  In matters of grant of the State scholarships, State lands for 
agricultural and house building purposes and recruitment of State 
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service, State Subjects of Class I should receive preference over other 
Classes and those of Class II over Class III, subject, however, to the 
Order dated 31st January, 1927 of His Highness the Maharaja Bahadur 
regarding employment of hereditary State Subjects in Government 
service. 

Note II.— The descendants of the persons who have secured the status of 
any Class of the State Subjects will be entitled to become the State 
Subject of the same Class. For example, if A is declared a State Subject 
of Class II his sons and grandsons will ipso facto acquire the status of the 
same Class (II) and not of Class I. 

Note III.— The wife or a widow of a State Subject of any class shall 
acquire the status of her husband as State Subject of the same Class as 
her husband, so long as she resides in the State and does not leave the 
State for permanent residence outside the State. 

Note IV.— For the purposes of the interpretation of the term 'State 
Subject' either with reference to any law for the time being in force or 
otherwise, the definition given in this Notification as amended up to date 
shall be read as if such amended definition existed in this Notification as 
originally issued. 

***** 



Jammu & Kashmir Constitution 1939 A.D    Appendix-VI 
 

956 

[APPENDIX   VI] 
 
 

JAMMU AND KASHMIR  CONSTITUTION ACT,  1996.  
(1939 A. D.) 

 
 

Act  No. XIV of 1996 (SVT) (1939 A.D.)  
 
[Promulgated by His Highness the Maharaja Bahadar of Jammu and 
Kashmir on 22nd Bhadon 1996 corresponding to 7th  September, 1939.] 
 

PART 1 
 

INTRODUCTORY 
 
 
Preamble.-  WHEREAS it is expedient to consolidate and amend the law 
relating to the Government of Jammu and Kashmir; We are hereby 
pleased to enact as follows:-  
 
1. Short title.-  This Act may be cited as the Jammu and Kashmir 
Constitution Act of 1996.  
 
2. Extent and  commencement.-  This Act shall extend to the 
whole of the Jammu and Kashmir State and shall come into force at 
once.  
 
3. Definitions.-  In this Act, unless there is anything repugnant in 
the subject or context:-  
 
(a) “Council” means the Council of the Ministers of Jammu and 

Kashmir referred to in section 7;  
 
(b) “Gazette” means the Jammu and Kashmir Government Gazette; 
 
(c) “His Highness” means High Highness the Maharaja  Bahadur of 

Jammu and Kashmir; 
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(d) “official” and “non-official” means respectively a person who is 
and a person who is not in the Civil or Military Service of the 
State, provided  that rules under this Act may provide for  the 
holders of such offices or any of them as may  be specified in the 
rules not being treated for purposes of this Act as officials;  

(e) “rules” mean the rules made under  this Act; and 

(f) “State” means the State of Jammu and Kashmir. 
4. Government of the State by His Highness.   The territories for
the time being vested in His Highness are  governed by and in the name 
of His Highness, and all rights, authority and jurisdiction which appertain 
or are incidental to the government of such territories  are exercisable by 
His Highness,  except in so far as may be otherwise provided by  or 
under this Act, or as may be otherwise directed  by His Highness.  

5. His Highness` Inherent powers.-  Notwithstanding  anything
contained in this or any other Act,  all powers, legislative, executive and 
judicial, in relation to the State and its government are hereby declared 
to be and to have  always been inherent in and possessed and retained by 
His Highness  and nothing  contained in this or any other Act shall affect 
or be deemed to have affected the right and prerogative of His Highness 
to make laws, and issue proclamation, orders and ordinances by virtue of 
his inherent authority.  

PART-II 

THE EXECUTIVE 

6. Vesting of the civil administration in the Council.-  Subject
always to the provisions of sections  4 and 5  and subject also to such 
rules of business  and allocation  of portfolios and such other directions 
as to consultations with or reports to and confirmation by His Highness 
on special matters as His Highness may give from time to time by 
general or special orders in that behalf, the superintendence,  direction 
and control of the civil administration  and  government of the State shall 
be vested in the  Council.  
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7. Constitution of the Council.- The Council shall consist of the
Prime Minister for the time being  and such other Ministers of State as 
His Highness  may appoint by Royal Warrant of appointment. The Prime 
Minister and the other Ministers shall be responsible  to His Highness 
and shall hold office during the pleasure of His Highness. The Prime 
Minister shall be President of the Council.  

8. Oath of office of the Ministers.-   Every person appointed to be
a member of the Council shall  before entering on the duties  of his office 
make and subscribe before His Highness or any other officer authorised 
by His Highness in this behalf an oath of allegiance in the form set out in 
schedule I.  

9. Rules for the conduct of business, of the Council.-  The Prime
Minister may with the previous sanction of His Highness make rules for 
the more convenient transaction of the business of the Council.   

10. Advocate-General.-  (1) His Highness may appoint a 
person qualified to be appointed a Judge of the High Court to be 
Advocate General for the State subject to such rules as may be made by 
the Council in this behalf.  

(2) It shall be the duty of the Advocate General to give 
advice on such legal matters and to perform such other duties  of a legal 
character as  may from time to time be referred or assigned to him by the 
Council.   

(3) The Advocate General shall be appointed  for such 
period and on such salary or other remuneration and on such terms and 
conditions of service as His Highness may fix.  

11. Authentication of orders.-  Orders and other instruments made
and executed in the name of His Highness  or of the Council  shall be 
authenticated in such manner as may be specified in rules to be made by 
His  Highness and the validity of an order or instrument which is so 
authenticated  shall  not be called in question on the ground that it is not 
an order or instrument made or executed by His Highness or the Council 
as the case may be.  
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12. Power to make rules.-   The Council may make rules not
inconsistent with this Act for the following matters:- 

(a) the term of office of the nominated  members of the 
Praja Sabha and the manner of filling casual vacancies among 
them;  

(b) the conditions under which and the manner in which 
persons may be nominated as members of the Praja Sabha; 

(c) the qualifications of electors, the constitution of 
constituencies  and their territorial extent, the method of election 
of the members of the Praja Sabha  and any matters incidental or 
ancillary thereto;  

(d) the qualifications for being or being chosen as members 
of the Praja Sabha; 

(e) the final decision of doubts and disputes as to the 
validity of an election; 

(f) the prevention of corrupt practices at elections;  

(g) the manner in which rules should be carried into effect; 

(h) regulating the course of business and the preservation of 
order  in the Praja Sabha; 

(i) prohibiting or regulating the asking of questions on and 
the discussion of any subject specified in the rules; 

(j) fixing the  dates  and the procedure for the presentation 
and discussion  of the annual financial statement; 
(k) fixing the halting and traveling allowances of members 
of the Praja Sabha for attending meetings of the Praja Sabha  or 
of committees thereof; 

(l) the duties of Praja Sabha Under-Secretaries; 
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 (m) the duties of the Advocate General; and  
 
 (n) generally for carrying out the provisions of this Act.  
 
 

PART III 
 

THE  LEGISLATURE 
 
 
13. Legislature.- Subject to the provisions of this Act, the 
Legislature of the State shall consist of His Highness and a chamber to 
be known as the Praja Sabha. 
 
14. Constitution of the Praja Sabha.-  (1) The Praja Sabha shall 
consist of the President and seventy-five other members.  
 
(2) The members of the Council [other than those who at the time of 
their appointment as such are already members of the Praja Sabha] shall 
be ex-officio members  thereof ].  
 
(3) Of  the remaining  members, forty shall be elected and the rest 
nominated by His Highness.   
 
(4) Thirty three of the elected members shall  represent the 
communities and the general constituencies shown in Schedule II and 
seven shall represent the special constituencies shown in Schedule III.  
 
(5) Of the nominated members referred to in sub-section (3)---  
 
 (a) fourteen shall represent the areas and communities 

shown  in Schedule IV, and  
  

(b) not more than eight shall be officials.  
  
(6) Rules may be made under clause (c)   of section 12 altering the 
constituencies and their territorial extent as shown in Schedule IV but 
such rules  shall not have effect unless sanctioned by  His Highness.  
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(7) His Highness may for the purpose of any Bill introduced or 
proposed to be introduced in the Praja Sabha nominate not more than two  
persons having special knowledge or experience of the subject matter of 
the Bill, and these persons shall, in relation to the Bill, have, for the 
period for which they are nominated all the rights  of members of the 
Praja Sabha, and shall be in addition to the members above referred to.  

15. Duration, session and dissolution of the Praja Sabha.- (1)
Every Praja Sabha shall continue for three years from its first meeting: 

Provided that His Highness may, 

(a) at any time dissolve the Praja Sabha before the expiry  of 
its term; or 

(b) extend the term of the Praja Sabha if in special 
circumstances he so thinks fit. 

(2) His Highness shall appoint a date not more than six months after 
the date of expiry of the term of the Praja Sabha  or of its dissolution  for 
its next session.  

(3). (a) There shall be every year at least one session of the Praja 
Sabha at Jammu and another at Srinagar. 

(b) Subject to the provisions of this section, His Highness 
may from time to time; 

(i) summon the Praja Sabha at such time and place as he 
thinks fit; or  

(ii) prorogue the Praja Sabha; or 

(iii) dissolve  the Praja Sabha.  

16. Communications by His Highness to Praja Sabha.-
Communications by His Highness to the Praja Sabha may be made: 
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(a) in person; or 

(b) by message sent through the Prime Minister or any other 
Minister; or   

(c) by message sent through the President  or any other 
person presiding under the provisions of section 20.  

17. Communications by the Praja Sabha to His Highness.-
Communications by the Praja Sabha to His Highness shall be made by 
formal address submitted through the President after motion made and 
carried in the Praja Sabha.  

18. Right of Advocate General to speak and take part in the
proceedings of the Praja Sabha.-   The Advocate General  shall have 
the right to speak in  the Praja Sabha and to take part in its proceedings 
and in the proceedings of any of its committees but shall not, merely by 
virtue of this section, have a right to vote.  

19. President.-   The President of the  Praja Sabha shall be
appointed by His Highness for such term as he may fix and he may 
remove the President from  office and fill casual vacancies in that office.  

20. Deputy President.-   (1)   The Praja  Sabha  shall choose one of
its members to be the Deputy President thereof and so often as the office 
of the Deputy President becomes vacant the Praja Sabha  shall choose 
another member  to be  Deputy President.  

(2) The Deputy President shall perform such duties of the 
President as may be assigned to him by the President with the approval 
of the Council and shall, during the absence of the President from any 
sitting of the Praja Sabha, act as President.  

(3) During the temporary absence of the President and the 
Deputy President from a meeting of the Praja Sabha such person shall act 
as President as His Highness may by general or special order in that 
behalf direct.  
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21. Vacation of and removal from office of the  Deputy
President.- A member holding the office of Deputy President shall 
vacate his office if he ceases to be a member of the Praja Sabha, may, at 
any time, resign his office by writing under his hand addressed to the 
Prime Minister, and may be removed from his office by a resolution of 
the Praja Sabha passed by a majority of the members then on the roll of 
the Praja Sabha.  

22. Praja Sabha Under-Secretaries.-   His Highness may appoint
from among the non-official members of the Praja Sabha as many 
Under-Secretaries and for such period not exceeding the life of the Praja 
Sabha as he may think  fit. An Under-Secretary shall be attached to  one 
or more Ministers and will be assigned such duties in relation to the 
business coming before the Praja Sabha as may be prescribed by rules in 
this behalf.  

23. Legislative powers of the Praja Sabha.-   Subject  to the
provisions of this Act, the Praja Sabha may make laws for  the whole 
State or any part thereof,  and  for the subjects of His Highness wherever 
they may be.  

24. Reserved matters.   It shall not be lawful for the Praja Sabha to
consider or deal with any matter or enact any law relating to or 
affecting:-  

(a) His Highness or any  member of the   Royal Family or 
the management of the Royal household; 

(b) relations, treaties, conventions or agreements between 
the State and His Majesty the King Emperor of India or  the 
Government of India or with Foreign Powers or the government 
of any State in India now subsisting or in force or hereafter  to be 
established or made;  

(c) matters of frontier policy including those relating to 
Ladakh and Gilgit; 

(d) such matters relating to the Jagirs of Poonch and 
Chenani as His Highness  may specify;    



Jammu & Kashmir Constitution 1939 A.D    Appendix-VI 
 

964 

 
 (e) rights specifically granted to Illaqadars  or Jagirdars by 

their sanads;  
 
 (f) the organization, discipline and control of the State 

Forces;  
 

(g) the departments declared by His Highness from time to 
time as Hazur departments;  

 
 (h) the Dharmarth Trust;  
 

(i) the provisions of this Act and the rules made thereunder 
and their repeal or modification; and  

 
(j) such other matters as may be specified by His Highness 

from time to time.  
 
25. Voting in the Praja Sabha, powers of the Praja Sabha to act 
notwithstanding  vacancies and quorum.-  
 
 (1) All questions at any sitting of the Praja Sabha shall be 
determined by  a majority of votes of the members present and voting, 
other than the President or person acting as such:  
 
 Provided that, in the case of an equality of votes, the President  
or person acting as such shall exercise a casting vote.  
 
 (2) The Praja Sabha shall have power to act notwithstanding 
any vacancy in the membership thereof and any proceedings in the Praja 
Sabha shall  be valid  notwithstanding that it is discovered subsequently 
that some person who was not entitled so to do sat or voted or otherwise 
took part in the proceedings.  
 
 (3) If at  any time during a meeting of the Praja Sabha less 
than one-fifth of the total number of members are present,  it shall be the 
duty of the President or persons acting as such either to adjourn the Praja 
Sabha or to suspend the meeting until at least one-fifth of the members 
are present.  
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Provisions as to members of the Praja Sabha. 

26. Oath of members.-   Every member of the Praja Sabha, other
than an ex-officio member, shall, before taking his seat, make and 
subscribe at a meeting of the Praja Sabha before the President or such 
person as may be authorised by His Highness in this behalf,  an oath or 
affirmation in the form set out in Schedule 1.  

27. Vacation of seats.-  (1) If a member of the Praja Sabha

(a) becomes subject to any of the disqualifications 
mentioned in sub-section (1) of the next succeeding 
section, or  

(b) by writing under his hand addressed to the Prime 
Minister resigns his seat, his seat shall thereupon 
become vacant.  

(2) If for two consecutive  sessions of the Praja Sabha a 
member is without the permission of the President absent from all 
meetings thereof, the President may declare his seat vacant.  

28. Disqualifications for membership.-  (1) A person shall be
disqualified for being chosen as or for being a member of the Praja 
Sabha, 

(a) if he is an official: 

Provided that this shall not apply to the members of the Court, or 
to the officials nominated under section 14, or to the President, or to the 
Deputy President, or to the Under Secretaries appointed under section 22.  

(b) if he is under 25 years of age; 

(c) if he  is of unsound mind and stands so declared by a 
competent Court; 
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(d) if he is an un-discharged insolvent or being a discharged 
insolvent has not obtained from a competent Court a certificate that  his 
insolvency was caused by misfortune without any misconduct on his 
part;  

(e) if he is a person against whom a conviction by a 
Criminal Court for an offence punishable with a sentence of 
imprisonment for a term of six months or more is subsisting or an order 
binding him to be of good behaviour has been passed or an order of 
internment or externment   passed by a Magistrate or the Council  or His 
Highness is in force, unless a period of five years or such  less period as 
His Highness may allow in any particular case has elapsed since his 
release or the expiry of the period specified in the order;  

(f) if he has been  convicted or has in proceedings for 
questioning the validity or regularity  of an election,  been found guilty 
of any offence or  corrupt  or illegal  practice relating to elections,  which 
has been declared by any law to be  an offence or has been declared by 
any rule or order of the Council  to be a practice entailing 
disqualification for membership of the Praja Sabha, unless a period of 
three years has expired from  the date of such conviction or finding;  

(g) if, having been elected a member of the Praja Sabha, he 
has failed to lodge a return of election expenses within the time and in 
the manner required by the rules under this Act, unless a period of three 
years has expired from the date by which the return ought to have been 
lodged or His Highness has removed the disqualification.  

(2) A person shall not be capable of being chosen a member 
of the Praja Sabha while he is serving a  sentence of imprisonment for a 
criminal offence, or is under detention for failure to furnish security for 
keeping the peace or for good behaviour.  

29. Privileges.-  Subject  to the provisions of this  Act and to the
rules and standing orders regulating the procedure of the Praja Sabha 
there shall be freedom of speech in the Praja Sabha and no member of 
the Praja Sabha shall be liable to any proceeding in any Court in respect 
of anything said or any vote given by him in the Praja Sabha or any 
committee thereof,  and no person shall be so liable in respect of the 
publication by  or  under the authority of the Praja Sabha of any report, 
paper, votes or proceedings.   
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30. Allowances and honoraria.-  The President, the Deputy 
President and the Under-Secretaries of the Praja Sabha shall receive such 
honoraria as may be determined by His Highness.   The members of the 
Praja Sabha shall be entitled to receive such halting and travelling 
allowances as may be fixed by rules in this behalf.  

 
Legislative Procedure 

 
31. Return of Bills, Assent and Acts.-  (1) Where a  Bill has  been  
passed by the Praja Sabha, the Prime Minister may, instead of presenting  
it for  the assent of His Highness, return it to the Praja Sabha for 
reconsideration in whole or in part, together with any amendments which 
he may recommend.  
 
 (2) Where a Bill has been passed by the Praja Sabha and has 
not been returned to it by the Prime Minister  for  reconsideration, it shall 
be submitted for the assent of His Highness, who may declare either that 
he assents thereto, or withholds his assent therefrom.  
 
 (3) A Bill which is assented to under  the  last preceding 
sub-section shall be published in the Gazette in English and shall then 
become an Act and have the force of law.  
 
 (4) In all the Regulations in force in the State  on the date on 
which this Act comes into force and in the rules, orders, proclamations 
and notifications  issued under such Regulations,  the word ‘Act’ shall, 
unless the context otherwise requires, be substituted for the word 
‘Regulation’.  
 
32. Questions and Resolutions.-   Subject to such restrictions and 
conditions as are imposed by this Act or may be imposed by rules or 
standing orders, any member may--  
 
 (a) ask questions; and  
 
 (b) move resolutions: 
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Provided that no question shall be asked and no resolution shall 
be moved which affects the religious rights, usages, endowments or 
personal law of any community and is not asked or  moved by a member 
of that community.  

Procedure Generally 

33. Language.-   The business of the Praja Sabha shall be transacted
in Urdu, but any member may address the Praja Sabha in English: 

Provided that the text of all Bills and amendments thereto moved 
in,  and of all Acts, passed by, the Praja Sabha, which shall be treated as 
authoritative, shall be in English.  

34. Provision in case of failure by the Praja Sabha to pass
legislation.-  Where the Praja Sabha refuses  leave to introduce, or fails 
to pass in a form recommended by the Council, any Bill, His Highness 
may declare that the proposed legislation is essential for the good 
government, safety or tranquility of the State and such Bill shall, on such 
declaration, become an Act as if it had been passed by the Praja Sabha 
and assented to by His Highness.   

35. Restrictions on discussion in the Praja Sabha.-   If the Prime
Minister  at any time certifies that the discussion of a Bill introduced or 
proposed to be introduced in the Praja Sabha or of any specified clause 
of a Bill, or of any amendment moved or proposed to be moved to a Bill 
or of any  resolution or of an amendment  thereto would affect the safety 
or tranquility of the State or any  part thereof, he may direct that no 
proceedings, or no further proceedings, shall be taken in relation to the 
Bill,  clause or amendment, or resolution or its amendment, and  effect 
shall be given to the direction.  

36. Procedure for introducing bills affecting religious rights,
etc.-  It shall  not be lawful, without the previous sanction of His 
Highness, to introduce, consider or pass any Bill affecting the religious 
rights, usages, endowments or personal law of any community, and no 
such Bill shall be deemed to be passed by the Praja Sabha  unless two 
thirds of the members of the Praja Sabha from the community affected 
are present at the meeting of the Praja Sabha and vote in its favour.  
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37. Bar to discuss the conduct of a member of His Highness’ 
Board of Judicial Advisers or a Judge of the High Court.-   No 
discussion shall be allowed in the Praja Sabha with regard to the conduct 
of any member of His Highness’ Board of Judicial Advisers or of any 
Judge of the High Court in the discharge of his duties.  
 

Ordinances 
 
38. Ordinances.-   Notwithstanding anything contained in this Act, 
the Council may, in case of emergency  or where immediate legislation is 
required in any matter affecting the peace and good government of the 
State, submit to His Highness an Ordinance and such Ordinance  on 
being assented to by His Highness shall have the force of law for a 
period not exceeding six months from the date of its promulgation.  
 
39. Bar to repeal or  alter Ordinances.-  It shall not be lawful  for  
the  Praja  Sabha  to repeal  or  alter any ordinance passed under section 
38.  
 

Standing Orders 
40. Standing Orders.-  Standing orders may be made and altered by 
the Praja Sabha providing for the conduct of business and the procedure 
to be followed in the Praja Sabha. Any Standing Order which is 
repugnant to the provisions of this Act or to any rules made there-under 
shall to be extent of that  repugnancy but not otherwise, be void.  
 

Procedure in Financial Matters 
 
41. Annual Financial Statement.-   The Council  shall in respect of 
every financial year cause to be laid before the Praja Sabha a  statement 
of the estimated receipts and expenditure of the State for the year:  
 Provided that the estimated receipts and expenditure relating to 
the Jagirs of Poonch and Chenani shall be shown separately in the 
statement.  
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42. Classification of expenditure.- The estimates of expenditure
embodied  in the annual financial statement shall show separately:- 

(a) the sums required to meet expenditure described by this Act as 
expenditure charged upon the revenues of the State, and 

(b) the sums required to meet other expenditure proposed to be met 
from the revenues of the State.  

43. Expenditure charged on the Revenues of the State.- The
following expenditure shall be the expenditure charged on the revenues 
of the State:-  

(a) Expenditure on matters reserved from the cognizance of the 
Praja Sabha under section 24. 

(b) Contributions payable to other Governments. 

(c) Expenditure obligatory under any law. 

(d) Interest on loans and sinking fund charges. 

(e) Expenditure  which may be classed by His Highness or  the 
Council as political.  

(f) Pensions and gratuities granted by His Highness or with his 
sanction or under the rules sanctioned by His Highness or the 
Council.  

(g) Contributions, grants and scholarships sanctioned by Highness. 

(h) Salaries of the Judges of the High Court and the members of His 
Highness’  Board of Judicial Advisers.  

(i) Salaries of  such  other officers  as His Highness may  specify  
from time to time.  
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(j) Such other expenditure as His Highness may specify from 
 time to time.  
 
44. Decision  of  the Prime Minister regarding classification of 
expenditure, final.- Any question  whether any proposed expenditure 
falls within  a  class of expenditure  charged on the revenues of the State 
shall be decided by the Prime Minister and such decision shall be final.  
 
45. Procedure  in the Praja Sabha with respect to estimates.- (1) 
So much of the estimates of expenditure as relates to the expenditure 
charged on the revenues of the State shall not be submitted to the vote of 
the Praja Sabha.  
 
(2) So much of the said estimates as relates to the other expenditure 
shall be submitted  to the  Praja Sabha in the form of demands for grants.  
The Praja Sabha shall have power to assent or to refuse to assent to any 
demand or to assent to a demand subject to a reduction of the amount 
specified therein:  
 
 Provided that:  
 
(a) the Council shall have power, in relation to any such demand, to 
act as if it had been  assented to, notwithstanding the withholding of such  
assent or the reduction  of  the amount therein  specified, if the Council 
considers that the  expenditure provided  for  by the demand is necessary 
for the carrying on of any department or for the discharge of the 
Council’s responsibility for its administration; and  
(b) His Highness may in cases of emergency authorise such 
expenditure as may in his opinion be necessary for the safety or 
tranquility of the State or any part thereof or for the carrying on of any 
department.  
(3) No demand for a grant shall be made except on the 
recommendation  of  the Council. 
  
46. Supplementary expenditure.-  If in respect of any financial 
year further expenditure from the revenues of the State becomes 
necessary over and above the expenditure authorised for that year, the 
Council shall have the power to authorise that expenditure. A statement 
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of the expenditure so authorised shall be presented to the Praja Sabha 
along with the financial statement for the following year.  

47. Special Provisions as to Financial Bills.- (1) A bill or
amendment making provision,-- 

(a) for imposing, increasing  or decreasing any tax, or 

(b) for regulating the borrowing of money or the giving of any 
guarantee by the Council or for amending the law with respect to 
any financial obligation undertaken by the Council, or  

(c) for declaring  any expenditure  to be expenditure charged on the 
revenues of the State,  

shall not be introduced or   moved  except  with  the  previous  sanction 
of the Prime Minister.   

2. A Bill or amendment shall not be deemed  to make provision for
any of the purposes aforesaid  by reason only that it  provides  for the 
imposition  of fines or other pecuniary penalties, or for the demand or 
payment of fees for licences or fees  for services rendered.   

(3) A Bill which,  if enacted and brought into  operation, would 
involve expenditure  from the revenues  of the State shall not be passed 
by the Praja Sabha unless the Council has  recommended to the Praja 
Sabha the consideration of the Bill.  
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PART IV 

THE JUDICATURE 

The High Court 

48. Constitution and title of the High Court.-  (a)  The High Court
referred to in this Act is the High Court  established in the State by Order 
No. 1  of 1985  and styled as the High Court of Judicature, Jammu and 
Kashmir State.  

(b) The High Court shall consist of a Chief Justice and one or more 
other Judges, as His Highness  may from time to time think fit to appoint. 

49. Tenure of office of Judges.-   Every Judge of the High Court
including the Chief Justice shall be appointed by His Highness and shall 
hold office until he attains the age of fifty five years,  

Provided that if a Chief Justice is taken from a High Court in 
British India he shall hold office until he attains the age of 65 years;  

Provided further that: 

(a) a Judge may by resignation under his hand addressed to 
His Highness resign his office; 

(b) a Judge  may be removed from his office by order of His 
Highness on the ground of misbehaviour, or infirmity of 
mind or body.  

50. Procedure of Judges.-  (1)    The Chief Justice shall have rank
and precedence before the other Judges. 

(2) All the other Judges shall have rank and precedence according to 
the seniority of their appointments. 
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51. Qualification of Judges.-   A person shall not be qualified for 
appointment as a Judge of the High Court unless he ---  
  
(a) is a  Barrister of  England or Ireland or  a member of the Faculty 

of Advocates in Scotland of not less than ten years standing; or  
 
(b) has, for at least three years held a judicial office  in the State not 

inferior to that of a District Judge; or  
 
(c) has, for at least five years held a judicial office in the State or in 

British India, not inferior to that of a subordinate Judge, or  a  
Judge of a Small Causes Court; or   

 
(d) is an Advocate of the High Court or of any High Court in British  

India, and is a Barrister of England or Ireland or a member of the 
faculty of Advocates in Scotland or a law graduate of any 
recognized University in India who has been practicing as an 
Advocate of the High Court or  of any High Court in British 
India  for a period of at least ten years.  

 
52. Salaries of Judges.- The Chief Justice and every Judge of the 
High Court shall get such salary or other emoluments, pension, leave and 
leave allowance  as may be prescribed by His Highness in this behalf.   
 
53. Oath of office.-  Every person appointed to be a Judge of 
the High Court shall, before he enters upon his office make and subscribe 
before His Highness or some person appointed by him an Oath according 
to  the form set out in that behalf in Schedule 1 of this Act.  
54. Seal.- The High Court of Judicature shall have and  use as 
occasion may require a seal bearing a device and impression of the 
Jammu and Kashmir Coat of Arms with an  exergue or label surrounding 
the same, with the following inscription, “The seal of the High Court of 
Judicature, Jammu  and Kashmir”.   The said seal shall  be delivered to 
and kept in the custody of the Chief Justice or of an officer of the Court 
from time to time nominated by the Chief Justice.  
 
55. Writs etc.-   All writs, summonses, precepts, rules, orders and 
other mandatory processes to be used by the High Court shall run  and be 
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in the name and style of His Highness and shall be sealed with the seal of 
the High Court.  

56. Jurisdiction.- (1) The High Court is a Court of record.

(2) The High Court shall  have jurisdiction to hear and determine
any original civil suit or other proceeding of which the value is not less 
than rupees ten thousand and every such suit or proceeding shall be 
instituted in the High Court.  

(3) The High Court shall have jurisdiction to entertain and dispose 
of such appeals, revisions and other cases — civil, criminal or revenue 
—  as it may be empowered to do under any enactment in force in the 
State.  

57. Place of sitting.- The usual places of sittings of the High 
Court  shall be Jammu and Srinagar, and  His Highness may by order 
direct for what period the High Court shall sit at each such place.  

58. Special Commissions and Circuit.- Whenever  it appears to the
Chief Justice convenient that the jurisdiction and powers vested in the 
High Court by this  Act or by any other  enactment for the time being in 
force should be exercised in any  place within the jurisdiction of any 
Court subject to the superintendence of the High Court, other than the 
usual places of sitting of the High  Court, or at several such  places by 
way of circuit, one or more  Judges of the High Court shall with the 
previous sanction of His Highness hold Court at such place or places.  

59. Procedure in original cases.- Except as provided  by any
enactment for the time being in force, all original  proceedings and suits 
shall be heard and decided by a single Judge of the High Court.  

60. Procedure in appeals.- (1) Except as otherwise provided by any
enactment for the time being in force and subject to any rules made in 
this behalf, the jurisdiction of the High Court of  Judicature may be 
exercised by a single Judge of the Court or by a bench of two or more 
Judges of the Court.  
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(2) Except as otherwise provided by any enactment for the  time 
being in force, an appeal from any original decree or from any order 
against  which an appeal is permitted by any law for the time being in 
force passed or made by a single Judge of the High Court shall lie to  a 
bench consisting of two other Judges of the High Court.  

(3) Unless such an appeal is prohibited by any enactment for the 
time being in force, an appeal from an appellate decree made by a single 
Judge of the High Court shall  lie to  a bench consisting of  two other 
Judges of the High Court, where the Judge who passed the decree 
declares that the case is a fit one for appeal.  

61. Jurisdiction  by Judges of the High Court.- The Chief Justice
shall, subject to the provisions of this Act, determine which Judge  in 
each case will sit alone and which Judge of the Court will constitute a 
bench.    

62. Rule  of decision in cases when Judges differ.- (1) When there
is a difference of opinion among the Judges composing any Bench of the 
High Court,  the decision shall be in accordance with the opinion of the 
majority of the Judges.  

(2) If there is no  such majority, then — 

(a) if the Bench is a Full Bench, the decision shall be in accordance 
with the decision of the senior Judge,  and 

(b) in other cases, the Bench before which the difference has arisen 
shall either refer the question or the whole case  for decision to a 
Full Bench.  

63. Power to refer question to a Full Bench  or a Bench.- (1) Any
single Judge, and any Bench of two Judges of the High Court, not being 
a Full Bench  may, in any case, refer for the decision of a Full Bench any 
question of law, or custom having the  force of law, or of the 
construction of any document, or of the admissibility of any evidence,  
arising before such single Judge or Bench and shall  dispose of the case 
in accordance with the  decision of the Full Bench.  
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(2) Any Judge of the High Court may, if he  thinks fit, refer any 
appeal or application  coming before him for hearing as a single Judge to 
a Bench of two Judges for decision.  

64. Superintendence and control of subordinate Courts.-  (1)
Subject to such rules and regulations as His Highness may make, the 
High Court shall have superintendence and control over all Courts for the 
time being subject to its appellate or revisional jurisdiction, and all such 
Courts shall be subordinate to the High Court.  
(2) The Chief Justice, or a Judge of the High Court authorised by 
him in this behalf,  shall from time to time visit and inspect the 
proceedings of the Courts subordinate to the High Court and shall give 
such directions in matters not provided for by law as may be necessary to 
secure the due administration of justice.  

65. Registrar and Deputy Registrar.- (1)The High Court may,
subject to the sanction of the Council and on such terms as to salary, 
allowances, promotion, leave, suspension and dismissal, as may be 
sanctioned by the Council, appoint a Registrar and a Deputy Registrar.  

(2) The High Court may delegate to the Registrar or the Deputy 
Registrar or both such judicial, quasi-judicial or administrative powers as 
it may deem fit.  

66. Requisitions by His Highness.-  The High Court shall comply
with such requisitions, as may, from time to time, be made under the 
commands of His Highness for records, returns and statements  in such 
form or manner as His Highness may require.  

67. Powers to make rules.-  (1) The High Court may, consistently
with the laws for the time being in force, make rules:- 

(a) to regulate the practice of the Court; 

(b) to regulate the practice of the Courts subordinate thereto; 

(c) to provide for the forms to be used in the High Court  and the 
Courts subordinate thereto for such proceedings, books, entries, 
statistics, and accounts as it thinks fit;  
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(d) to provide for the inspection of Courts subordinate thereto and 

the supervision  of  the work thereof;  
 
(e) to regulate all such matters as it may think fit with a view to 

promote  the efficiency of the judicial and ministerial officers of 
the High Court and of the Courts subordinate thereto, and  the 
maintaining of proper discipline among those officers; and  

 
(f) prescribing the qualifications for and admission of persons to be 

Advocates, Vakils and attorneys-at-law of the High Court  and 
providing for the removal or suspension from practice, on 
reasonable cause,  of the said  Advocates, Vakils  and attorneys-
at-law.  

 
(2) Such rules shall be made with the approval of  a majority of the 
Judges of the Court and the sanction of the His Highness.  
 
68. Admission of Advocates.-  The High Court shall have the power  
to approve, admit and enroll such and so many Advocates,  Vakils, and 
attorneys-at-law, as it may deem fit.  
 
69. Contempt.-  The High Court shall have the power to  punish 
with fine not exceeding rupees one thousand or with  simple 
imprisonment  for a period not exceeding six months or with both any 
person who is guilty  of contempt in relation to itself or to any Court 
subordinate to it: 
 
 Provided that the High Court shall not take cognizance of a 
contempt  alleged to have been committed in respect of a Court 
subordinate to it  when such contempt is an offence punishable under the 
Ranbir Penal Code.  
 
70. Saving jurisdiction  of  a  Judge of High Court.-  
Notwithstanding  anything provided  in any  enactment to the contrary, 
no  Judge of  the  High  Court sitting in a Full Bench thereof  shall, by 
reason of his having decided or  otherwise dealt with  any case, be barred 
from hearing and deciding the case.  
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His Highness’ Board of Judicial Advisers. 

71. His Highness, Board of Judicial Advisers.- (1) His Highness
may appoint a Board of Judicial Advisers to advise him for the disposal 
of such civil and criminal appeals as may, under the law for the time 
being in force, lie to His Highness from the decisions of the High Court, 
and on such other matters as His Highness may choose to refer to such 
Board for advice.  

(2) Such Board  shall be composed of as  many members as His 
Highness may from time to time determine and such members shall be 
appointed by His Highness for such period and on such terms  as to 
salary and other conditions of service as His Highness  may consider 
proper.  

(3) Every person appointed to be a member of the Board shall, 
before he  enters upon his office, make and subscribe before His 
Highness or some person appointed by him an oath according to the form 
set out in that behalf in Schedule 1 of this Act.  

(4) His Highness may appoint any person as an ex-officio member 
of the Board of Judicial Advisers to discharge the functions of the Board 
during the period such Board is not in session, provided that such ex-
officio member shall not sit on the Bench of the Board for hearing any 
appeal or other  matter as is referred to such Board for advice.  

(5) His Highness  may make rules regulating the procedure 
regarding the filing of appeals to His Highness, the place or places and 
the period of sittings of the Board of Judicial Advisers and the  hearing 
of such appeals and other  matters  as are referred to the Board for 
advice.  
(6) The Board may, from time to time with the sanction of His 
Highness, add to, alter or amend the rules of procedure in such manner as 
they think fit.  
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Royal  Prerogative 

72. Royal Prerogative.- Nothing herein contained and nothing
contained in any other enactment for the time being in force, shall be 
deemed to affect in any way or derogate from the inherent power and 
prerogative of His Highness  or to affect in any way his prerogative of 
mercy and pardon, or his power of remitting, commuting or reducing 
sentences conditionally or otherwise.  

PART V 

MISCELLANEOUS 

73. Revenues of the Jammu and Kashmir State.-  The revenues of
the Jammu and Kashmir State shall be received  for and in the name of 
His Highness.  

Explanation.-   The expression “revenues of the Jammu and Kashmir 
State”  means all revenues and public moneys raised or received by the 
State and includes —     

(a) all fines and penalties incurred by the sentence or order 
of any Court of Justice in the  State, and all forfeitures,  for crimes, of 
any movable or immovable property in the State, and  

(b) all moveable and immovable property in the State 
escheating or lapsing  for want of an heir or successor and all property in 
the State devolving as bona vacantia for want of a  rightful  owner.  

74. Power to acquire property, borrow moneys,  make contracts
etc.-  (1)   The executive authority  of the Council shall extend to the 
grant, sale, disposition or mortgage of any public property, to the 
purchase or acquisition of property to the making of contracts and to 
borrowing on the security of the revenues of the State for the purposes of 
the Government of the State.  
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(2) All such contracts and all assurances  of property  made by the 
Council  shall be executed by such persons and in such manner as the 
Council may direct or authorise.  
 
(3) Any such person making any such contract or assurance on 
behalf of the Council shall not be personally liable in respect thereof.  
 
75. Disputes as to interpretation.-   If any dispute arises as to the 
interpretation or carrying out of any of the provisions of this Act or the 
rules made thereunder, the decision of the Council, subject to the 
provisions of section 5, shall be final.  

 
***** 

PART VI 

 
REPEAL AND  SAVINGS 

 
76. Repeal  and saving of  Laws and Rules.-  (1)  The regulations 
specified in Schedule V are hereby repealed to the extent shown in the 
third column of the said Schedule.  
 
(2) Notwithstanding the repeal of  Regulation 1  of 1991 but subject 
to the other provisions of this Act, all the laws in force in the State 
immediately before the commencement of this Act shall continue  in 
force until altered or repealed or amended  by competent authority.   
 
(3) All notifications published, proclamations  issued, powers 
conferred, jurisdiction vested, forms prescribed, local limits defined, and 
orders, rules and appointments made under any regulation,  Order,  Law 
or Rule, hitherto in force, which are in force immediately before the 
coming into operation of  this Act and which are not inconsistent with  
any of the provisions of this Act, shall be deemed to  have been 
respectively published, issued, conferred,  vested, prescribed, defined 
and made under this Act and shall remain in force until repealed or 
modified  either expressly or by implication by competent authority.    
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Transitional Provision 

77. Continuance of existing Praja Sabha.- Notwithstanding the
repeal  of  the Electoral Regulation XIV  of 1990, Regulation 1 of 1991, 
and Regulation XIII of 1995,  but subject  to   the provisions of this Act;  

(a) the elected members and the nominated members, other than ex-
officio members, of the Praja Sabha which is in existence at the 
commencement of this Act shall be deemed to have been elected 
or nominated under the provisions of this Act, and  

(b) the Praja Sabha aforesaid shall continue for the balance of the 
period of three years from the date of its first meeting.  

78. Power of Council to remove   difficulties.-  In respect of any
unforeseen difficulties which may arise in relation to the transition from 
the provisions of the Electoral Regulation XIV of 1990,  Regulation 1 of 
1991 and Regulation XIII of 1995 to the provisions of this Act and for 
which provision has not been made in this Act, the Council may make 
such temporary provision for removing such difficulties as it may 
consider necessary.     

**..** 
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SCHEDULE  I 
(See sections 8, 26 and 53) 

FORM OF OATH 

FORM A 
Oath for Ministers 

I, …….. A.B. ………  having been appointed Minister, do 

solemnly swear that I will be faithful and be truly loyal to His Highness 

Raj Rajeshwar Maharajadhiraj Shri Maharaja Harisingh Ji Bahadur, 

Indar Mahindar Sipar-i-Saltanat-i-Inglishia, G.C.S.I., G.C.I.E., K.C.V.O., 

LL.D. of Jammu and Kashmir,  his heirs and successors and that I will 

faithfully discharge the duty upon which I am about to enter. 

I further do solemnly swear that I will not directly or indirectly 

communicate or  reveal to any person or persons any matter which shall 

be brought under my consideration, or shall become known to me as a 

Minister, except as may be required for the due discharge of my duties as 

such Minister or as may be specially permitted by His Highness.  
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FORM  B 

 
Oath for members of High Highness’ Board of Judicial Advisers  

and for Judges of the High Court. 
 
 I, …………….  A.B. …………..   having been appointed a  

member of His Highness’  Board of Judicial Advisers/Chief Justice (or a 

Judge) of the High Court of Judicature Jammu and Kashmir State,  do 

solemnly swear that I will be faithful  and be truly loyal to His Highness 

Raj Rajeshwar Maharajadhiraj Shri Maharaja Harisingh Ji Bahadur, 

Indar Mahindar Sipar-e-Saltanat-i-Inglishia, G.C.S.I., G.C.I.E., 

K.C.V.O., LLD.,   of Jammu and Kashmir, his heirs and successors and 

that I will faithfully perform the duties of my office to the best of my 

ability, knowledge and judgment and will administer justice according to 

the law and usages of the realm without fear or favour, affection or ill 

will.  

*** 
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FORM  C 

Oath for members of the Praja Sabha 

I, ……. A.B. …………..  having been elected/nominated a 

Member of this Praja Sabha do solemnly swear that I will be faithful and 

bear true allegiance to His Highness Raja Rajeshwar  Maharajadhiraj 

Shri Maharaja Harisingh Ji Bahadur, Indar Mahindar Sipar-i-Saltanat-i-

Inglishia, G.C.S.I., G.C.I.E., K.C.V.O., LLD.,  of Jammu  and Kashmir, 

his heirs and successors and that I will faithfully discharge the duty  upon 

which I am about to enter.     

*** 
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SCHEDULE II 
(See  section 14) 

GENERAL CONSTITUENCIES 

------------------------------------------------------------------------------------ 
Sl. No. Name of Constituency   Extent of Constituency.     No of 
members  
------------------------------------------------------------------------------------ 

(A) MUSLIM 

1. Jammu City Muslim     The City of Jammu 1 

2. Jammu Rural Muslim   The Wazarat of Jammu 1 
     excluding Jammu City. 

3. Udhampur Muslim  The Wazarat of Udhampur. 1 

4. Reasi Muslim The Wazarat of Reasi 1 

5. Kathua Muslim  Do. Kathua 1 

6. Mirpur-Kotli The Tehsils of Mirpur and Kotli 1 

7. Bhimber The Tehsil of Bhimber 1 

8. Haveli-Mendhar The Tehsils of Haveli and 1 
Mendhar, Jagir Poonch. 

9. Bagh Sudhnuti The Tehsils of Bagh and 1 
Sudhnuti, Jagir Poonch.  

10. Amira Kadal Ward No. 1, Srinagar City and  1 
Badami Bagh Cantonment Area 

11. Rainawari —  Ward Nos. 5,6 and 8, Srinagar City1 
Maharajaganj including   
Hari Parvat Fort area and   
the Moravas within that area. 

12. Fateh Kadal-Tankipura Ward Nos. 2 & 3, Srinagar  City. 1
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13. Shah Hamdan  Ward No.  4, Srinagar City. 1 
14. Teshwan  Do. 7 Do.   1 
 
15. Awantipur  The Tehsils of Srinangar excluding 
    Srinagar  City, and Pulwama. 1 
 
16. Anantnag  The Tehsil of Anantnag  1 
 
17. Kulgam   The Tehsil of Kulgam   1 
 
18. Handwara   Uttarmachipura Tehsil   1 
 
19. Badgam   Sri Pratapsinghpura Tehsil  1 
 
20. Baramulla   The Tehsil of Baramulla   1 
 
21. Muzaffarabad.  The  Wazarat of Muzaffarabad  1 
 
 
(B) HINDU 
 
22. Jammu City North Ward Nos. 1,2 & 3, Jammu City 1 
 
23. Do. South   Ward Nos. 4,5,6 & 7, Jammu City.1 
 
24. Jammu Rural   The Wazarat of Jammu excluding 
    Jammu City.   1 
 
25. Udhampur Hindu  The Wazarat of  Udhampur  1 
 
26. Reasi Hindu   Do. Reaso    1 
 
27. Kathua Hindu   Do. Kathua    1 
 
28. Mirpur Hindu   Do. Mirpur    1 
 
29. Srinagar South   Ward  Nos. 1,2 &3, Srinagar City 
       and Badami Bagh Cantonment Area. 1 
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30. Srinagar North  Ward Nos. 4,5,6,7 & 8. Srinagar  
    City including Hari Parvat Fort Area and  
    the Mohallas within that Area. 1 
 
31. Kashmir Hindu  The Wazarats of Kashmir North,  
    Kashmir South (excluding Srinagar 
    City)  and Muzaffarabad.   1 
 
(C) SIKH. 
 
32. Mirpur-Poonch Sikh The Wazarat of Mirpur and Jagir  1 
    of  Poonch. 
 
33. West Kashmir Sikh  The Wazarat of Muzaffarabad  
    and Tehsils Uttarmachipura and 
    Baramulla.   1 
 

 
***** 
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SCHEDULE  III 
(See section 14) 

SPECIAL  CONSTITUENCIES 

------------------------------------------------------------------------------------- 
Sl. No.   Constituency    Number of Members 
-------------------------------------------------------------------------------------- 
(A)  TAZIMI SARDARS. 

1. Jammu Province including Chenani and Poonch Jagirs. 1 
2. Kashmir Province including Frontier Districts.  1 

(B) JAGIRDARS,  MUAFIDARS AND  MUKKARARIDARS 
HOLDING  A  JAGIR, MUAFI OR MUKKARARI
ROM   THE  STATE  OF  NOT  LESS THAN Rs. 500 PER
ANNUM. 

3. Jammu Province including Chenani and Poonch Jagirs. 1 
4. Kashmir Province including Frontier Districts. 1 

(C) LAND HOLDERS OWNING LAND ASSESSED TO LAND
REVENUE OF NOT LESS THAN  Rs. 250 PER ANNUM.

5. Jammu Province including Chenani  and Poonch Jagirs 1 
6. Kashmir Province including Frontier Districts 1 

(D) PENSIONERS  RECEIVING   Rs. 100  OR
MORE  AS  PENSIONS  PER  MONTH.

7. Jammu and Kashmir State. 1 

**** 
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SCHEDULE  IV 
(See section 14) 

AREAS  FOR  WHICH  MEMBERS  SHALL  BE  NOMINATED. 

-------------------------------------------------------------------------------------- 
Sl. No.   Areas    Community Number of  

members 
-------------------------------------------------------------------------------------- 
1. Ladakh Wazarat Buddhist 2 
2. Skardu Tehsil Muslim 1 
3. Kargil Tehsil Muslim 1 
4. Gilgit Wazarat Muslim 1 
5. North Kashmir Wazarat Muslim 1 
6. South Kashmir Wazarat Muslim 1 
7. Muzaffarabad Wazarat Muslim 1 
8. Jammu Wazarat Hindu 1 
9. Udhampur Wazarat Hindu 1 
10. Srinagar City Hindu other than 1 

Kashmiri Pandit 
11. Poonch Jagir Hindu 1 
12. Chenani Jagir Hindu 1 
13. Wazarats Jammu, Udhampur,

Reasi, Kathua,  Kashmir South
and  Sri Pratap Singh Pura. Sikh 1 
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SCHEDULE  V 
(See section 76) 

REPEALED  REGULATIONS  AND  ORDERS. 

-------------------------------------------------------------------------------------- 
Sl. No. Name and No. of the Regulation Repealed Extent of repeal 
-------------------------------------------------------------------------------------- 

1. Sri Pratap Jammu and Kashmir Laws Consolidation
Regulation IV of 1997. Section 12 

2. Order No. 1 of 1985. The whole 
3. The Electoral Regulation No. XIV  of 1990. The whole 
4. The Jammu and Kashmir Regulation No. I of 1991 The whole
5. The Jammu and Kashmir Regulation No. XIII of 1995

The whole 

**** 
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[Appendix VII] 

 
Resolution of All Jammu and Kashmir Muslim  

Conference dated 19th July 1947  
 
 (1) This meeting of All Jammu and Kashmir Muslim Conference 
Convention  expresses its satisfaction and congratulates the Quaid-e-
Azam for his achievement.  

(2) The people of the Indian States expected that they would  walk 
shoulder to shoulder with the people of British India in the attainment of 
freedom. On the partition of India the people of British India have 
obtained independence but the announcement of June 3, 1947,  has 
strengthened the hands of the Indian Princes and unless the Princes 
respond to the call of the times, the future of the people of Indian States 
is  very dark. There are only three ways open to the people of Jammu and 
Kashmir State:-  

1. To accede to India, or  

2. To accede to Pakistan, or  

3. To remain independent.  

The Convention of the Muslim Conference has arrived at the conclusion 
that keeping in view the geographical conditions, 80 percent Muslim 
majority out of the total  population, the passage of important rivers of 
the Punjab through the State, the language, cultural and racial, economic 
connection of the people and the proximity of the borders of the State 
with Pakistan, are all facts which make it necessary that Jammu and 
Kashmir State should accede to Pakistan.  

 
***** 
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[Appendix VIII] 

Resolution of 24th October 1947,  issued by the  
Provisional Government of Azad Jammu and Kashmir. 

“The Provisional Azad Government, which the people of Jammu 
and Kashmir have set up a few weeks ago with the object of 
ending intolerable Dogra tyrannies and securing to the people of 
the State, including Muslims, Hindus and Sikhs, the right of free 
self-government has now established its rule over a major 
portion of the State territory and hopes to liberate the remaining 
pockets of Dogra  rule  very soon. In view of these 
circumstances it has been reconstituted with Mr. Ibrahim, Bar-at-
Law, of Poonch as its provisional head, and its headquarters have 
been moved to Pallandri in Poonch.     

The new Government represents the united will of  Jammu and 
Kashmir  State to be free from the rule of the Dogra dynasty 
which has long suppressed and oppressed the people.  

The movement of liberty which has culminated in the formation 
of the present provisional Government has a long history dating 
from 1929. Thousands of Jammu and Kashmir people, including 
members of all communities, have suffered death  and 
imprisonment in the cause of this  movement. One of its forms 
was the Quit Kashmir Movement launched in the Kashmir 
Valley last year.  

It will be recalled that Pundit Jawaharlal Nehru as a friend of the 
suffering people of Indian States went to help  this movement at 
the time but was not allowed to enter the States territory under 
the order of the Ex-Ruler Hari Singh. The tyrannies perpetrated 
by the  Raja  and his officials and his troops on the people 
increased  with the increase in the desire of the people for 
freedom and self-government.  

Recently a prominent Hindu patriot, who wanted to proceed to 
Karachi and New Delhi to represent  the intolerable conditions in 
the State to our neighbouring Dominions of Pakistan and India 
was arrested by the  Ex-Ruler’s officials.  
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The united will of the people has, however, overcome the 
organized violence of the Ruler’s armies. He and his so called 
Prime Minister have fled from Kashmir and will perhaps soon 
flee from Jammu as well.  

The Provisional Government, which is assuming the 
administration of the State is most emphatically not a communal 
Government. It will include Muslims as well as non-Muslims in 
the provisional Cabinet which will serve  the people,  the 
temporary purpose of restoring law and order in the State and 
enable the people to elect by their free vote a popular legislature 
and a popular Government.  

 The Provisional Government entertains sentiments of the utmost 
friendliness and goodwill towards its neighbouring Dominions of 
India and Pakistan and hopes that both the Dominions will 
sympathise with the people of Jammu  and Kashmir in their 
efforts to exercise their birthright of political freedom. The 
Provisional Government is further anxious to safeguard the 
identity of Jammu and Kashmir as  a political entity.  

The question of accession  of Jammu and Kashmir to either 
Dominion can only be decided by the free vote of the people in 
the form of a referendum. The Provisional Government will 
make prompt arrangements for this and  hopes to invite 
independent observers to see that the question is decided by the 
free will of the people.” (Kashmir Saga  Pages 117 to 119) 

***** 
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[Appendix IX] 
 

Indian Independence Act, 1947 
 
An Act to make provision for the setting up in India of two 

Independent Dominions, to substitute other provisions for certain 
provisions of the Government of India Act, 1935, which apply outside 
those Dominions, and to provide for other matters consequential on or 
connected with the setting up of those Dominions. (18th July 1947) 

Be it enacted by the King's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority of 
the same, as follows :— 

1. (1) As from the fifteenth day of August, nineteen hundred and 
forty-seven, two independent Dominions shall be set up in India, to be 
known respectively as India and Pakistan.                                        . 

(2) The said Dominions are hereafter in this Act referred to as “the 
new Dominions", and the said fifteenth day of August is hereafter in this 
Act referred to as ''the appointed day". 

2. (1) Subject to the provisions of subsections (3) and (4) of this 
section, the territories of India shall be the territories under the 
sovereignty of His Majesty which, immediately before the appointed 
day, were included  in British India except the territories which, under 
subsection (2) of   this section, are to be the territories of Pakistan. 

(2) Subject to the provisions of subsections (3) and (4) of this 
section, the territories of Pakistan shall be— 

(a)  the territories which, on the appointed day, are included 
in the Provinces of East Bengal and Punjab, as 
constituted under the two following sections; 

(b) the territories which, at the date of the passing of this 
Act, are included in the Province of Sind and the Chief 
Commissioner's Province of British  Baluchistan ; and 

(c) if, whether before or after the passing of this Act but 
before the appointed  day, the Governor-General 
declares that the majority of the valid votes cast  in the 
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referendum which, at the date of the passing of this Act, 
is being or has recently been held in that behalf under his 
authority in the North West Frontier Province are in 
favour of representatives of that Province  taking part  in 
the Constituent Assembly of Pakistan, the territories 
which, at  

(3) Nothing in this section shall prevent any area being at 
any time included in or excluded from either of the new 
Dominions, so, however, that— 

(a) No area not forming part of the territories specified in 
subsection (1) or, as the case may be, subsection (2),. of 
this section shall be included in either  Dominion 
without the consent of that Dominion ; and 

    (b) No area which  forms part of the territories specified in 
the said subsection (1) or, as the case may be, the said 
subsection (2), or which has after the appointed day 
been included in either Dominion, shall be excluded 
from that Dominion without the consent of that 
Dominion. 

(4)  Without prejudice to the generality of the provisions of 
subsection (3) of this section, nothing in this section shall be construed as 
preventing the accession of Indian States to either of the new Dominions. 

3. (1)  As from the appointed
day---. 

(a) the Province of Bengal, as constituted under the Government of 
India Act, 1935, shall cease to exist ; and 

(b) there shall be constituted in lieu thereof two new Provinces, to be 
known respectively as East Bengal and West Bengal. 

(2)  If, whether before or after the passing of this Act, but before the 
appointed day, the Governor-General declares that the majority of the 
valid votes cast in the referendum which, at the date of the passing of this 
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Act, is being or has recently been held in that behalf under his authority 
in the District of Sylhet are in favour of that District forming part of the 
new Province of East Bengal, then, as from that day, a part of the 
Province of Assam shall, in accordance with the provisions of subsection 
(3) of this section, form part of the new Province of East Bengal. 

(3)  The boundaries of the new Provinces aforesaid and, in the event 
mentioned in subsection (2) of this section, the boundaries after the 
appointed day of the Province of Assam, shall be such as may be 
determined, whether before or after the appointed day, by the award of a 
boundary commission appointed or to be appointed by the Governor-
General in that behalf, but until the boundaries are so determined— 

(a)  the Bengal Districts specified in the First Schedule to 
this Act, together with, in the event mentioned in subsection (2) of 
this section, the Assam District of Sylhet, shall be treated as the 
territories which are to be comprised in the new Province of East 
Bengal ; 

(b)  the remainder of the territories comprised at the date of 
the passing of this Act in the Province of Bengal shall be treated as 
the territories which are to comprised in the new Province of West 
Bengal ; and 

(c)  in the event mentioned in subsection (2) of this section, 
the District of Sylhet shall be excluded from the Province of 
Assam. 

(4)  In this section, the expression "award" means, in relation to a 
boundary commission, the decisions of the chairman of that commission 
contained in his report to the Governor-General at the conclusion of the 
commission's proceedings. 

 4. (1) As from the appointed day— 

(a)  the Province of the Punjab, as constituted under the 
Government of India Act, 1935, shall cease to exist; and 

(b)  there shall be constituted two new Provinces, to be 
known respectively as West Punjab and East Punjab. 

(2) The boundaries of the said new Provinces shall be such as may be 
determined, whether before or after the appointed day, by the award of a 
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boundary commission appointed or to be appointed by the Governor-
General in that behalf, but until the boundaries are so determined— 

(a)  the Districts specified in the Second Schedule to this 
Act shall be treated as the territories to be comprised in 
the new Province of Punjab; and 

(b)  the remainder of the territories comprised at the date of 
the passing of this Act in the Province of the Punjab 
shall be treated as the territories which are to be 
comprised in the new Province of East Punjab. 

(3)  In this section, the expression "award", means, in relation to a 
boundary commission, the decisions of the chairman of that commission 
contained in his report to the Governor-General at the conclusion of the 
commission's proceedings. 

5.  For each of the new Dominions, there shall be a Governor-
General who shall be appointed by His Majesty and shall represent His 
Majesty for the purposes of the government of the Dominion:                     

Provided that, unless and until provision to the contrary is made 
by a law of the Legislature of either of the new Dominions, the same 
person may be Governor-General of both the new Dominions. 

6.  (1) The Legislature of each of the new Dominions shall have full   
power to make laws for that Dominion including laws having extra 
territorial operation.                                                    

(2)  No law and no provision of any law made by the Legislature of 
either of the new Dominions shall be void or inoperative on the ground 
that it is repugnant to the law of England, or to the provisions of this or 
any existing or future Act of Parliament of the United Kingdom, or to 
any order, rule or regulation made under any such Act, and the powers of 
the Legislature of each Dominion include the power to repeal or amend 
any such Act, order, rule or regulation in so far as it is part of the law of 
the Dominion. 

(3)  The Governor-General of each of the new Dominions shall have 
full power to assent (in His Majesty's name) to any law of the Legislature 
of that Dominion and so much of any Act as relates to the disallowance 
of laws by His Majesty or the reservation of laws for the signification of 
His Majesty's pleasure thereon or the suspension of the operation of laws 
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until the signification of His Majesty's pleasure thereon shall not apply to 
laws of the Legislature of either of the new Dominions. 

(4)  No Act of Parliament of the United Kingdom passed on or after 
the appointed day shall extend, or be deemed to extend, to either of the 
new Dominions as part of the law of that Dominion unless it is extended 
thereto by a law of the Legislature of the Dominion. 

(5)  No Order in Council made on or after the appointed day under 
any Act passed before the appointed day, and no order, rule or other 
instrument made on or after the appointed day under any such Act by any 
United Kingdom Minister or other authority, shall extend, or be deemed 
to extend, to either of the new Dominions as part of the law of that 
Dominion. 

(6)  The power referred to in subsection (1) of this section extends to 
the making of laws limiting for the future the powers of the Legislature 
of the Dominion. 

7. (1) As from the appointed day—

(a)  His Majesty's Government in the United Kingdom have 
no responsibility as respects the government of any of the 
territories which, immediately before that day, were included in 
British India ; 

(b)  the suzerainty of His Majesty over the Indian States 
lapses, and with it, all treaties and agreements in force at the date 
of the passing of this Act between His Majesty and the rulers of 
Indian States, all functions exercisable by His Majesty at that date 
with respect to Indian States, all obligations of His Majesty 
existing at that date towards Indian States or the rulers thereof, 
and all powers, rights, authority or jurisdiction exercisable by His 
Majesty at that date in or in relation to Indian States by treaty, 
grant, usage, sufferance or otherwise ; and 

(c) there lapse also any treaties or agreements in force at the 
date of the passing of this Act between His Majesty and any 
persons having authority in the tribal areas, any obligations of His 
Majesty existing at that date to any such persons or with respect to 
the tribal areas, and all powers, rights, authority or jurisdiction 
exercisable at that date by His Majesty in or in relation to the 
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tribal areas by treaty, grant, usage, sufferance or otherwise: 

Provided that, notwithstanding anything in paragraph (b) or 
paragraph (c) of this subsection, effect shall, as nearly as may be, 
continue to be given to the provisions of any such agreement as is therein 
referred to which relate to customs, transit and communications, posts 
and telegraphs, or other like matters, until the provisions in question are 
denounced by the Ruler of the Indian State or person having authority in 
the tribal areas on the one hand, or by the Dominion or Province or other 
part thereof concerned on the other hand, or are superseded by 
subsequent agreements. 

(2) The assent of the Parliament of the United Kingdom is hereby given 
to the omission from the Royal Style and Titles of the words "Indiae 
Imperator" and the words "Emperor of India" and to the issue by His 
Majesty for that purpose of His Royal Proclamation under the Great Seal 
of the Realm. 

8. (1)  In the case of the new Dominions, the powers of the Legislature 
of the Dominion shall, for the purpose of making provision as to the 
constitution of the Dominion, be exercisable in the first instance  by the 
Constituent Assembly of that Dominion, and references in this Act to the 
Legislature of the Dominion shall be construed accordingly. 

In section 8 of the Indian Independence Act, 1947, after 
subsection (1), the following shall be inserted—  

“Notwithstanding anything contained in this subsection or in the 
Government of India Act, 1935, the powers of the Constituent 
Assembly of Pakistan shall include and shall be deemed always 
to have included power to make constitutional provisions for the 
whole of the Federation of Pakistan as defined in section 5 of the 
Government of India Act, 1935, or for any part thereof; and 
notwithstanding anything contained  in section 204 or in any 
other provision of the Government of India Act, 1935, or any 
other law, the power of the Constituent Assembly exercised 
under this subsection shall not be called in question in any court 
of law". 

(2)  Except in so far as other provision is made by or in accordance 
with a law made by the Constituent Assembly of the Dominion under 
subsection (1) of this section, each of the new Dominions and all 
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Provinces and other parts thereof shall be governed as nearly as may be 
in accordance with the Government of India Act, 1935; and the 
provisions of that Act, and of the Orders in Council, rules and other 
instruments made thereunder, shall, so far as applicable, and subject to  
any express provisions of this Act, and with such omissions, additions, 
adaptations and modifications as may be specified in orders of the 
Governor-General under the next succeeding section, have effect 
accordingly : 

Provided that— 

(a) the said provisions shall apply separately in relation to 
each of the new Dominions and nothing in this subsection shall be 
construed as continuing on or after the appointed day any Central 
Government or Legislature common to both the new Dominions; 

(b) nothing in this subsection shall be construed as continuing 
in force on or after the appointed day any form of control by His 
Majesty's Government in the United Kingdom over the affairs of 
the new Dominions or of any Province or other part thereof; 

(c) so much of the said provisions as requires the Governor-
General or any Governor to act in his discretion or exercise his 
individual judgment as respects any matter shall cease to have 
effect as from the appointed day; 

(d) as from the appointed day, no Provincial Bill shall be 
reserved under the Government of India Act, 1935, for the 
signification of His Majesty's pleasure, and no Provincial Act shall 
be disallowed by His Majesty thereunder ; and 

(e) the powers of the Federal Legislature or Indian Legislature 
under that Act, as in force in relation to each Dominion, shall, in 
the first instance, be exercisable by the Constituent Assembly of 
the Dominion in addition to the powers exercisable by that 
Assembly under subsection (1) of this section. 

(3)  Any provision of the Government of India Act, 1935, which, as 
applied to either of the new Dominions by subsection (2) of this section 
and the orders therein referred to, operates to limit the power of the 
legislature of that Dominion shall, unless and until other provision is 
made by or in accordance with a law made by the Constituent Assembly 
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of the Dominion in accordance with the provisions of subsection (1) of 
this section, have the like effect as a law of the Legislature of the 
Dominion limiting for the future the powers of that Legislature. 

9. (1)  The Governor-General shall by order make such provision as 
appears to him to be necessary or expedient---. 

(a)  for bringing the provisions of this Act into effective operation; 

(b)  for dividing between the new Dominions, and between the new 
Provinces to be constituted under this Act, the powers, rights, 
property, duties and liabilities of the Governor-General in 
Council or, as the case may be, of the relevant Provinces which, 
under this Act, are to cease to exist; 

(c)  for making omissions from, additions to, and adaptations and 
modifications of, the Government of India Act, 1935, and the 
Orders in Council, rules and other instruments made thereunder, 
in their application to the separate new Dominions; 

(d)  for removing difficulties arising in connection with the transition 
to the provisions of this Act; 

(e)  for authorising the carrying on of the business of the Governor-
General in Council between the passing of this Act and the 
appointed day otherwise than in accordance with the provisions 
in that behalf of the Ninth Schedule to the Government of India 
Act, 1935 ; 

(f)  for enabling agreements to be entered into, and other acts done, 
on behalf of either of the new Dominions before the appointed 
day; 

(g)  for authorising the continued carrying on for the time being on 
behalf of the new Dominions, or on behalf of any two or more of 
the said new Provinces, of services and activities previously 
carried on, on behalf of British India as a whole or on behalf of 
the former Provinces which those new Provinces represent; 

(h)  for regulating the monetary system and any matters pertaining to 
the Reserve Bank of India ; and 

(i)  so far as it appears necessary or expedient in connection with 
any of the matters aforesaid, for varying the constitution, powers 
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or jurisdiction of any legislature, court or other authority in the 
new Dominions and creating new legislatures, courts or other 
authorities therein. 

(2)  The powers conferred by this section on the Governor-General 
shall, in relation to their respective Provinces, be exercisable also by the 
Governors of the Provinces which, under this Act, are to cease to exist; 
and those powers shall, for the purposes of the Government of India Act, 
1935, be deemed to be matters as respects which the Governors are, 
under that Act, to exercise their individual judgment. 

(3) This section shall be deemed to have had effect as from the third 
day of June, nineteen hundred and forty-seven, and any order of the 
Governor-General or any Governor made on or after that date as to any 
matter shall have effect accordingly, and any order made under this 
section may be made so as to be retrospective to any date not earlier than 
the said third day of June; 

Provided that no person shall be deemed to be guilty of an offence 
by reason of so much of any such order as makes any provision thereof 
retrospective to any date before the making thereof. 

(4) Any orders made under this section, whether before or after the 
appointed day, shall have effect— 

(a)  up to the appointed day, in British India; 

(b)  on and after the appointed day, in the new Dominion or 
Dominions concerned; and 

(c)  outside British India, or, as the case may be, outside the 
new Dominion or Dominions concerned, to such extent, 
whether before, on or after the appointed day, as a law of 
the Legislature of the appointed day, as a law of the 
Legislature of the Dominions concerned would have on 
or after the appointed day, 

but shall, in the case of each of the Dominions, be subject to the same 
powers of repeal and amendment as laws of the Legislature of that 
Dominion. 

(5)  No order shall be made under this section, by the Governor of 
any Province, after the appointed day, or, by the Governor-General, after 
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the thirty-first day of March, nineteen hundred and forty-nine, or such 
earlier date as may be determined, in the case of either Dominion, by any 
law of the Legislature of that Dominion. 

(6)  If it appears a part of the Province of Assam is, on the appointed 
day, to become part of the new Province of East Bengal, the preceding 
provisions of this section shall have effect as if, under this Act, the 
Province of Assam was to cease to exist on the appointed day and be 
reconstituted on that day as a new Province. 

 

10. (1) The provisions of this Act keeping in force provisions of the 
Government of India Act, 1935, shall not continue in force the provisions 
of that Act  relating to appointments to the civil services of, and civil 
posts under,   the Crown in India by the Secretary of State, or the 
provisions of that  Act relating to the reservation of posts. 

(2) Every person who— 

(a) having been appointed by the Secretary of State, or 
Secretary of State in Council, to a civil service of the 
Crown in India continues on and after the appointed day 
to serve under the Government of either of the new 
Dominions or of any Province or part thereof; or 

(b)  having been appointed by His Majesty before the 
appointed day to be a judge of the Federal Court or of 
any court which is a High Court within the meaning of 
the Government of India Act, 1935, continues on and 
after the appointed day to serve as a judge in either of 
the new Dominions, 

shall be entitled to receive from the Governments of the Dominions and 
Provinces or parts which he is from time to time serving or, as the case 
may be, which are served by the courts in which he is from time to time a 
judge, the same conditions of service as respects remuneration, leave and 
pension, and the same rights as respects disciplinary matters or, as the 
case may be, as respects the tenure of his office, or rights as similar 
thereto as changed circumstances may permit, as that person was entitled 
to immediately before the appointed day. 
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(3) Nothing in this Act shall be construed as enabling the rights and 
liabilities of any person with respect to the family pension funds vested 
in Commissioners under section two hundred and seventy-three of the 
Government of India Act, 1935, to be governed otherwise than by Orders 
in Council made (whether before or after the passing of this Act or the 
appointed day) by His Majesty in Council and rules made (whether 
before or after the passing of this Act or the appointed day) by a 
Secretary of State  or such other Minister of the Crown as may be 
designated in  that behalf  by Order in Council under the Ministers of the 
Crown (Transfer of Functions) Act, 1946. 

After  section  10  of  the  Indian  Independence  Act,  1947,  the 
following new section shall be inserted, namely:— 

"10. A..  For the removal of doubts it is hereby declared that, subject to  
the other provisions of this Act  and of the Government of India Act, 
1935, the power to alter any order, rule, regulation or other instrument  
passed or made by the Secretary of State or the Secretary of State in 
Council and existing immediately before the fifteenth day of August 
1947 and continuing on and after that day as part of the law of Pakistan 
in virtue of section 18 of this Act is vested in the Governor-General and 
may be exercised by him by order." 

11. (1)  The orders to be made by the Governor-General under the 
preceding provisions  of  this Act shall make provision for the division of 
the Indian Armed Forces  of His Majesty between the new Dominions, 
and for the command and governance of those forces until the division is 
completed. 

(2)  As from the appointed day while any member of His Majesty's 
forces, other than His Majesty's Indian forces, is attached to or serving 
with any of His Majesty's Indian forces— 

(a)  he shall, subject to any provision to the contrary made 
by a law of the Legislature of the Dominion or 
Dominions concerned or by any order of the Governor-
General under the preceding provisions of this Act, have, 
in relation to the Indian forces in question, the powers of 
command and punishment appropriate to his rank and 
functions; but 
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(b) nothing in any enactment in force at the date of the 
passing of this Act shall render him subject in any way 
to the law governing the Indian forces in question. 

12. (1)  Nothing in this Act affects the jurisdiction or authority of His 
Majesty's Government in the United Kingdom, or of the Admiralty, the 
Army Council, or the Air Council or of any other United Kingdom 
authority, in relation to any of His Majesty's forces which may, on or 
after the appointed day, be in either of the new Dominions or elsewhere 
in the territories which, before the appointed day, were included in India, 
not being Indian forces. 

(2)  In its application in relation to His Majesty's military forces, 
other than Indian forces, the Army Act shall have effect on or after the 
appointed day— 

(a)  as if His Majesty's Indian forces were not included in the 
expression "the forces", "His Majesty's forces" and "the 
regular forces"; and 

(b)  subject to the further modifications specified in Parts I 
and II of the Third Schedule to this Act. 

(3)  Subject to the provisions of subsection (2) of this section, and to 
any provisions of any law of the Legislature of the Dominion concerned, 
all civil authorities in the new Dominions, and, subject as aforesaid and 
subject also to the provisions of the last preceding section, all service 
authorities in the new Dominions, shall, in those Dominions and in the 
other territories which were included in India before the appointed day, 
perform in relation to His Majesty's military forces not being Indian 
forces, the same functions as were, before the appointed day, performed 
by them, or by the authorities corresponding to them, whether by virtue 
of the Army Act or otherwise, and the matters for which provision is to 
be made by orders of the Governor-General under the preceding 
provisions of this Act shall include the facilitating of the withdrawal 
from the new Dominions and other territories aforesaid of His Majesty's 
military forces, not being Indian forces. 

(4)  The provisions of subsections (2) and (3) of this section shall 
apply in relation to the air forces of His Majesty, not being Indian air 
forces, as they apply in relation to His Majesty's military forces, subject, 
however, to the necessary adaptations, and, in particular, as if— 
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(a)  for the references to the Army Act there were substituted 
references to the Air Force Act; and 

(b)  for the reference to Part II of the Third Schedule to this 
Act there were substituted  a  reference  to  Part III of 
that Schedule. 

13.(1)  In the application of the Naval Discipline Act to His Majesty's 
naval forces, other than Indian naval forces, references to His Majesty's 
navy and His Majesty's ships shall not, as from the appointed day, 
include references   to His Majesty's Indian navy or the ships thereof. 

(2)  In the application of the Naval Discipline Act by virtue of any 
law made in India before the appointed day to Indian naval forces, 
references to His Majesty's navy and His Majesty's ships shall, as from 
the appointed day, be deemed to be and to be only only, references to His 
Majesty's Indian navy and the ships thereof. 

(3)  In section ninety B of the Naval Discipline Act (which, in certain 
cases, subjects officers and men of the Royal Navy and Royal Marines to 
the law and customs of the ships and naval forces of other parts of His 
Majesty's dominions) the words "or of India" shall be repealed as from 
the appointed day, wherever those words occur. 

14. (1)  A Secretary of State, or such other Minister of the Crown as 
may be designated in that behalf by Order in Council under the Ministers 
of the Crown (Transfer of Functions) Act, 1946, is hereby authorised to 
continue   for the time being the performance, on behalf of whatever 
government or   governments may be concerned, of functions as to the 
making of payments and other matters similar to the functions which, up 
to the appointed day, the Secretary of State was performing on behalf of     
governments constituted or continued under the Government of India 
Act, 1935. 

(2)  The functions referred to in subsection (1) of this section include 
functions as respects the management of, and the making of payments in 
respect of government debt, and any enactments relating to such debt 
shall have effect accordingly. 

Provided that nothing in this subsection shall be construed as 
continuing in force so much of any enactment as empowers the Secretary 
of State to contract sterling loans on behalf of any such Government as 
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aforesaid or as applying to the Government of either of the new 
Dominions the prohibition imposed on the Governor-General in Council 
by section three hundred and fifteen of the Government of India Act, 
1935, as respects the contracting of sterling loans. 

(3)  As from the appointed day, there shall not be any such advisers 
of the Secretary of State as are provided for by section two hundred and 
seventy-eight of the Government of India Act, 1935, and that section, 
and any provisions of that Act which require the Secretary of State to 
obtain the concurrence of his advisers, are hereby repealed as from that 
day. 

(4)  The Auditor of Indian Home Accounts is hereby authorised to 
continue for the time being to exercise his functions as respects the 
accounts of the Secretary of State or any such other Minister of the 
Crown as is mentioned in subsection (1) of this section, both in respect of 
activities before, and in respect of activities after, the appointed day, in 
the same manner as nearly may be as he would have done if this Act had 
not passed. 

15. (1) Notwithstanding anything in this Act, and, in particular, 
notwithstanding any of the provisions of the last preceding section, any 
provision of any enactment which, but for the passing of this Act, would 
authorise  legal proceedings to be taken, in India or elsewhere, by or 
against the Secretary of State in respect of any right or liability of India 
or any  part of India shall cease to have effect on the appointed day, and 
any legal proceedings pending by virtue of any such provision on the 
appointed day shall, by virtue of this Act, abate on the appointed day, so 
far as the Secretary of State is concerned. 

(2)  Subject to the provisions of this subsection, any legal 
proceedings which, but for the passing of this Act, could have been 
brought by or against the Secretary of State in respect of any right or 
liability of India, or any part of India, shall instead be brought— 

(a)  in the case of proceedings in the United Kingdom, by or 
against the High Commissioner; 

(b)  in the case of other proceedings, by or against such 
person as may be designated by order of the Governor-
General under the preceding provisions of this Act or 
otherwise by the law of the new Dominion concerned, 
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and any legal proceedings by or against the Secretary of State in respect 
of any such right or liability as aforesaid which are pending immediately 
before the appointed day shall be continued by or against the High 
Commissioner or, as the case may be, the person designated as aforesaid: 

Provided that, at any time after the appointed day, the right 
conferred by this subsection to bring or continue proceedings may, 
whether the proceedings are by, or are against, the High Commissioner 
or person designated as aforesaid be withdrawn by a law of the 
Legislature of either of the new Dominions so far as that Dominion is 
concerned, and any such law may operate as respects proceedings at the 
date of the passing of the law. 

(3)  In this section, the expression "the High Commissioner" means, 
in relation to each of the new Dominions any such officer as may for the 
time being be authorised to perform in the United Kingdom, in relation 
to that Dominion, functions similar to those performed before the 
appointed day, in relation to the Governor-General in Council, by the 
High Commissioner referred to in section three hundred and two of the 
Government of India Act, 1935; and any legal proceedings which 
immediately before the appointed day, are the subject of an appeal to His 
Majesty in Council, or of a petition for special leave to appeal to His 
Majesty in Council, shall be treated for the purposes of this section as 
legal proceedings pending in the United Kingdom. 

16.(1)  Subsections (2) to (4) of section two hundred and eighty-eight of 
the Government of India Act, 1935 (which confer on His Majesty power 
to make by Order in Council provision for the government of Aden) 
shall  cease to have effect and the British Settlements Acts, 1887 and 
1945 (which authorise His Majesty to make laws and establish 
institutions for British Settlements as defined in those Acts) shall apply 
in relation to Aden as if it were a British Settlement as so defined. 

(2)  Notwithstanding the repeal of the said subsections (2) to (4), the 
Orders in Council in force thereunder at the date of the passing of this 
Act shall continue in  force, but the said Orders in Councils any other 
Orders in Council made under the Government of India Act, 1935, in so 
far as they apply to Aden, and any enactments applied to Aden or 
amended in relation to Aden by any such Orders in Council as aforesaid, 
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may be repealed, revoked or amended under the powers of the British 
Settlements Acts, 1887 and 1945. 

(3) Unless and until provision to the contrary is made as respects 
Aden under the powers of the British Settlements Acts, 1887 and 1945, 
or, as respects the new Dominion in question, by a law of the Legislature 
of that Dominion, the provisions of the said Orders in Council and 
enactment relating to appeals from any courts in Aden to any courts 
which will, after the appointed day, be in either of the new Dominions 
shall continue in force in their application both to Aden and to the 
Dominion in question, and the last mentioned courts shall exercise their 
jurisdiction accordingly. 

17. (1) No court in either of the new Dominions shall, by virtue of the 
Indian and Colonial Divorce Jurisdiction Acts, 1926 and 1940, have 
jurisdiction in or in relation to any proceedings for a decree for the 
dissolution of a marriage, unless those proceedings were instituted before 
the appointed  day, but, save as aforesaid and subject to any provision to 
the contrary which may hereafter be made by any Act of the Parliament 
of the United Kingdom or by any law of the Legislature of the new 
Dominion concerned, all courts in the new Dominions shall have the 
same jurisdiction under the said Acts as they would have had if this Act 
had not been passed. 

(2)  Any rules made on or after the appointed day under subsection 
(4) of section one of the Indian and Colonial Divorce Jurisdiction Act, 
1926, for a court in either of the new Dominions shall, instead of being 
made by the Secretary of State with the concurrence of the Lord 
Chancellor,   be made by such authority as may be determined by the law 
of the Dominion concerned, and so much of the said subsection and of 
any rules in force thereunder immediately before the appointed day as 
require the approval of the Lord Chancellor to the nomination for any 
purpose of any judges of any such court shall cease to have effect. 

(3)  The reference in subsection (1) of this section to proceedings for 
a decree for the dissolution of a marriage include references to 
proceedings for such a decree of presumption of death and dissolution of 
a marriage  as is authorised  by section eight of the Matrimonial Causes 
Act, 1937. 

(4)  Nothing in this section affects any court outside the new 
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Dominions, and the power conferred by section two of the Indian and 
Colonial Divorce Jurisdiction Act, 1926, to apply certain provisions of 
that Act to other parts of His Majesty's dominions as they apply to India 
shall be deemed to be power to apply those provisions as they would 
have applied to India if this Act had not passed. 

18. (1) In so far as any Act of Parliament, Order in Council order, rule, 
regulation or other instrument passed or made before the appointed day 
operates otherwise than as part of the law of British India or the new 
Dominions, references therein to India or British India, however worded 
and whether by name or not, shall, in so far as the context permits  and 
except so far as Parliament may hereafter otherwise provide, be 
construed as, or as including, references to the new Dominions, taken 
together, or taken separately, according as the circumstances and subject 
matter may require: 

 Provided that nothing in this subsection shall be construed as 
continuing in operation any provision in so far as the continuance thereof 
as adapted by this  subsection is inconsistent with any of the provisions 
of this Act other than this section. 

(2) Subject to the provisions of subsection (1) of this section and to 
any other express provision of this Act, the Orders in Council made 
under subsection (5) of section three hundred and eleven of the 
Government of India Act, 1935, for adapting and modifying Acts of 
Parliament shall, except so far as Parliament may hereafter otherwise 
provide, continue in force in relation to all Acts in so for as they operate 
otherwise than as part of the law of British India or the new Dominions. 

(3)  Save as otherwise expressly provided in this Act, the law of 
British India and of the several parts thereof existing immediately before 
the appointed day shall as far as applicable and with the necessary 
adaptations, continue as the law of each of the new Dominions and the 
several parts thereof until other provision is made by laws of the 
Legislature of the Dominion in question or by any other Legislature or 
other authority having power in that behalf. 

(4)  It is hereby declared that the Instruments of Instructions issued 
before the passing of this Act by His Majesty to the Governor-General 
and the Governors of Provinces lapse as from the appointed day, and 
nothing in this Act shall be construed as continuing in force any 
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provision of the Government of India Act, 1935, relating to such 
Instruments of Instructions. 

(5)  As from the appointed day, so much of any enactment as 
requires the approval of His Majesty in Council to any rules of court 
shall not apply to any court in either of the new Dominions. 

19. (1) References in this Act to the Governor-General shall, in relation 
to any order to be made or other act done on or after the appointed day, 
be construed—                                                                    

(a)  where the order or other act concerns one only of the 
new Dominions, as references to the Governor-General 
of that Dominion; 

(b)  where the order or other act concerns both of the new 
Dominions and the same person is the Governor-General 
of both those Dominions, as references to that person; 
and 

(c)  in any other case, as references to the Governors-General 
of the new Dominions, acting jointly. 

(2) References in this Act to the Governor-General shall, in relation 
to any order to be made or other act done before the appointed day, be 
construed as references to the Governor-General of India within the 
meaning of the Government of India Act, 1935, and so much of that or 
any other Act as requires references to the Governor-General to be 
construed as references to the Governor-General in Council shall not 
apply to references to the Governor-General in this Act. 

(3)  References in this Act to the Constituent Assembly of a 
Dominion shall be construed as references— 

(a)  in relation to India, to the Constituent Assembly, the first 
sitting whereof was held on the ninth day of December, nineteen 
hundred and forty-six, modified— 

(i)  by the exclusion of the members representing Bengal, 
the Punjab, Sind and British Baluchistan;  and 

(ii)  should it appear that the North-West Frontier Province 
will form part of Pakistan, by the exclusion of the 
members representing that Province; and 
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(iii)  by the inclusion of members representing West Bengal 
and East Punjab; and 

(iv)  should it appear that, on the appointed day, a part of the 
Province of Assam is to form part of the new Province 
of East Bengal, by the exclusion of the members 
theretofore representing the Province of Assam and the 
inclusion of members chosen to represent the remainder 
of that Province ; 

(b) in relation to Pakistan, to the Assembly set up or about to be 
set up at the date of the passing of this Act under the authority of 
the Governor-General as the Constituent Assembly for Pakistan: 

Provided that nothing in this subsection shall be construed as 
affecting the extent to which representatives of the Indian States take part 
in either of the said Assemblies, or as preventing the filling of casual 
vacancies in the said Assemblies, or as preventing the participation in 
either of the said Assemblies, in accordance with such arrangements as 
may be made in that behalf, of representatives of the tribal areas on the 
borders of the Dominion for which that Assembly sits, and the powers of 
the said Assemblies shall extend and be deemed always to have extended 
to the making of provision for the matters specified in this proviso. 

(4)  In this Act, except so far as the context otherwise requires —
references to the Government of India Act, 1935, include references to 
any enactments amending or supplementing that Act, and, in particular, 
references  to the India (Central Government and Legislature) Act, 1946; 

"India", where the reference is to a state of affairs existing before 
the appointed day or which would have existed but for the passing of this 
Act, has the meaning assigned to it by section three hundred and eleven 
of the Government of India Act, 1935; 

"Indian forces" includes all His Majesty's Indian forces existing 
before the appointed day and also any forces of either of the new 
Dominions; 

"Pension" means, in relation to any person, a pension whether 
contributory or not, of any kind whatsoever payable to or in respect of 
that person, and includes retired pay so payable, a gratuity so payable 
and any sum or sums so payable by way of the return, with or without 
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interest thereon or other additions thereto, of subscriptions to a provident 
fund; 

"Province" means a Governor's Province; 

"Remuneration" includes leave pay, allowances and the cost of 
any privileges or facilities provided in kind. 

(5)  Any power conferred by this Act to make any order includes 
power to revoke or vary any order previously made in the exercise of that 
power.  

Short title. 20. This Act may be cited as the Indian Independence Act, 
1947. 

 
……………… 
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SCHEDULES 

 
FIRST  SCHEDULE 

Section 3 
 

BENGAL  DISTRICTS PROVISIONALLY  INCLUDED IN  
THE NEW PROVINCE OF EAST BENGAL. 

 
 
In the Chittagong Division, the districts of Chittagong, Noakhali and 
Tippera. 
 
In the Dacca Division, the districts of Bakarganj, Dacca, Faridpur and 
Mymensingh.  
 
In the Presidency Division, the districts of Jessore, Murshidabad and 
Nadia.  
 
In the Rajshahi Division, the districts of Bogra, Dinajpur, Malda, Pabna, 
Rajshahi and Rangpur.  
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SECOND  SCHEDULE 
Section  4  

 
DISTRICTS  PROVISIONALLY  INCLUDED   IN 

THE NEW  PROVICE  OF  WEST  PUNJAB  
 
 
In the Lahore Division, the districts of Gujranwala, Gurdaspur, 
Lahore, Sheikhupura and Sialkot.  
 
In the Rawalpindi Division, the districts of Attock, Gujrat, Jhelum, 
Mianwali, Rawalpindi and Shahpur.  
 
In the  Multan Division, the districts of Dera Ghazi Khan, Jhang, 
Lyallpur, Montgomery, Multan and Muzaffargarh.  
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THIRD  SCHEDULE 

Section 12 
 
 MODIFICATIONS OF ARMY ACT AND AIR FORCE ACT 
   IN  RELATION  TO  BRITISH  FORCES. 
 

Part I 

Modifications of Army Act applicable  also to Air Force Act.  
 
1. The proviso to section forty-one (which limits the jurisdiction 

of Courts martial) shall not apply to offences committed in 
either of the new Dominions or in any of the other territories 
which were included in India before the appointed day.  

 
2. In section forty-three (which relates to complaints),  the words 

“with the approval of the Governor-General of India in 
Council”  shall be omitted.  

 
3. In subsections (8) and (9)  of section fifty-four (which, 

amongst other things, require certain sentences to be confirmed  
by the Governor-General in Council),  the words “India or”,  
the words “by  the Governor-General, or, as the case may be” 
and the words  “in India,  by the Governor-General, or, if he 
has been tried”  shall be omitted.  

 
4. In subsection (3)  of section seventy-three (which provides for 

the nomination  of officers with powers to dispense with courts 
martial  for desertion and fraudulent enlistment) the words 
“with the approval of the Governor-General”  shall be omitted.  

 
5. The powers conferred by subsection (5)  of section one 

hundred and thirty (which provides for the removal of the 
insane  persons) shall not be exercised except with the consent 
of the officer commanding the forces in the new Dominions.  
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6. In subsection (2)  of section one hundred and thirty-two (which
relates to rules regulating service prisons and detention
barracks)  the words “and  in India  for the Governor-General”
and the words “the Governor-General”  shall be omitted except
as respects rules made before the appointed day.

7. In the cases specified in subsection (1) of section one hundred
and thirty-four inquests shall be held in all cases in accordance
with the provisions of subsection (3)  of that section.

8. In section one hundred and thirty-six (which relates to
deductions from pay),  in subsection (1) the words “India or”
and the words “being in the case of India a law of the Indian
legislature”,  and the whole of subsection (2),  shall be omitted.

9. In paragraph (4)  of section one hundred and thirty-seven
(which relates to penal stoppages from the ordinary pay of
officers),  the  words “or  in the case of officers serving in India
the Governor-General” the words  “India or”  and the words
“for India or, as the case may be”  shall be omitted.

10. In paragraph (12)  of section one hundred and seventy-five and
paragraph (11)  of section one hundred and seventy-six  (which
apply the Act to certain members of His Majesty’s Indian
Forces and to certain other persons) the word “India”  shall be
omitted wherever it occurs.

11. In subsection (1)  of section one hundred and eighty (which
provides for the punishment of misconduct by civilians in
relation to courts martial) the words “India or”  shall be
omitted wherever they occur.

12. In the provisions of section one hundred and eighty-three
relating to  the reduction in rank of non-commissioned officers,
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the words “with the approval of the Governor-General”  shall 
be omitted in both places where they occur.  

 
Part  II 

 
Section 184 B (which regulates relations with the Indian Air 
Force) shall be omitted.  

 
Part  III 

 
Modifications of Air Force Act.  
 
1. In section 179 D (which relates to the attachment of  officers 

and airmen to Indian and Burma Air  Forces),  the words “by  
the Air Council and the Governor-General of India or, as the 
case may be”,  and the words “India or”,  wherever those words 
occur, shall be omitted.  

 
2. In section 184 B (which regulates relations with Indian and 

Burma Air Forces), the words “India or”  and the words “by 
the Air Council and the Governor-General of India or, as the 
case may be”,  shall be omitted.  
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[Appendix  XI] 

Instrument of Accession of Jammu and Kashmir State 

Whereas, the Indian Independence Act, 1947, provides that as 
from the fifteenth day of August, 1947, there shall be set up an 
independent Dominion known as INDIA, and that the Government of 
India Act, 1935, shall with such omissions, additions, adaptations and 
modifications as the Governor-General may by order specify, be 
applicable to the Dominion of India; 

And whereas the Government of India Act, 1935, as so adapted by 
the Governor-General provides that an Indian State may accede to the 
Dominion of India by an Instrument of Accession executed by the Ruler 
thereof; 

Now, therefore, I Shriman Indar Mahandar Rajrajeshwar 
Maharajadhiraj Shri Hari Singhji Jammu Kashmir Naresh Tatha Tibbet 
adi Deshadhipathi Ruler of JAMMU AND KASHMIR State in the 
exercise of my sovereignty in and over my said State do hereby execute 
this my Instrument of Accession and— 

1.  I hereby declare that I accede to the Dominion of India with the
intent that the Governor-General of India, the Dominion Legislature, the 
Federal Court and any other Dominion authority established for the 
purposes of the Dominion shall, by virtue of this my Instrument of 
Accession, but subject always to the terms thereof, and for the purposes 
of the Dominion, exercise in relation to the State of Jammu and Kashmir 
(hereinafter referred to as "this State") such functions as may be vested in 
them by or under the Government of India Act, 1935, as in force in the 
Dominion of India on the 15th day of August, 1947 (which Act as so in 
force is hereinafter referred to as "the Act"). 

2.  I hereby assume the obligation of ensuring that due effect is
given to the provisions of the Act within this State so far as they are 
applicable therein by virtue of this my Instrument of Accession. 

3. I accept the matters specified in the Schedule hereto as
the matters with respect to which the Dominion Legislature may make 
laws for this State. 
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4.  I hereby declare that I accede to the Dominion of India on the 

assurance that if an agreement is made between the Governor-General 
and the Ruler of this State whereby any functions in relation to the 
administration in this State of any law of the Dominion Legislature shall 
be exercised by the Ruler of this State, then any such agreement shall be 
deemed to form part of this Instrument and shall be construed and have 
effect accordingly. 

 
5.  The terms of this my Instrument of Accession shall not be varied 

by any amendment of the Act or of the Indian Independence Act, 1947, 
unless such amendment is accepted by an Instrument supplementary to 
this Instrument. 

 
6.  Nothing in this Instrument shall empower the Dominion 

Legislature to make any law for this State authorising the compulsory 
acquisition of land for any purpose, but I hereby undertake that should 
the Dominion for the purpose of a Dominion Law which applies in this 
State deem it necessary to acquire any land, I will at their requisite 
acquire the land at their expense or if the land belongs to me transfer it to 
them on such terms as may be agreed, or in default of agreement, 
determined by an arbitrator to be appointed by the Chief Justice of India. 

 
7.  Nothing in this Instrument shall be deemed to commit me in any 

way to acceptance of any future Constitution of India or to fetter my 
discretion to enter into arrangements with the Government of India under 
any such future constitution. 

 
8.  Nothing in this Instrument affects the continuance of my 

sovereignty in and over this State, or save as provided by or under this 
Instrument, the exercise or any powers, authority and rights now enjoyed 
by me as Ruler of this State or the validity of any law at present in force 
in this Sate. 

 
9.  I hereby declare that I execute this Instrument on behalf of this 

State and that any reference in this Instrument to me or to the Ruler of 
the State is to be construed as including a reference to my heirs and 
successors. 
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Given under my hand this 26th day of October Nineteen Hundred 
and Forty-Seven. 

 
(Sd/-) HARI SINGH 

Maharajadhiraj of Jammu and Kashmir State  
 
I do hereby accept this Instrument of Accession, dated this Twenty-
Seventh day of October Nineteen Hundred and Forty-Seven. 

 
(Sd/-) MOUNTBATTEN OF BURMA 

(Governor-General of India") 
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[Appendix  XII] 

EXTRAORDINARY 
REGD. NO. JK-33 

THE JAMMU & KASHMIR 
GOVERNMENT GAZETTE 

[Vol. 110] Jammu, Wed., the 8th Oct., 1997/16th Asv., 1919 [No. 
27-7] 

Separate paging is given to this part in order that it may be filed as a 
separate compilation. 

PART  III 

Laws, Regulations and Rules passed thereunder. 
____ 

GOVERNMENT OF JAMMU AND KASHMIR 
CIVIL SECRETARIAT — LAW DEPARTMENT 

Srinagar, the 8th October, 1997. 

The following Act as passed by the Jammu and Kashmir State 
Legislature received the assent of the Governor on 8th October, 1997 and 
is hereby published for general information:— 
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THE LADAKH AUTONOMOUS HILL DEVELOPMENT 

COUNCIL ACT, 1997. 
 

[Act No. XXXII of 1997] 
 

[8th October, 1997] 

An Act to provide for establishment of autonomous Hill Development 

Councils and in Inter-District Advisory Council in the 

Ladakh region of Jammu and Kashmir. 

Be it enacted by the Jammu and Kashmir State Legislature in the 
Forty-eighth Year of the Republic of India as follows:— 
 
 

CHAPTER I 
 

PRELIMINARY 

1. Short title, extent and commencement.— (1) This Act may be 
called the Ladakh Autonomous Hill Development Councils Act,   1997. 

2. It extends to the whole of districts of Leh and Kargil in the State 
of Jammu and Kashmir. 

3. It shall be deemed to have come into force with effect from 1st 
June, 1995. 

2. Definitions.— In this Act, unless the context otherwise 
requires,— 

(a) “Chairman” means Chairman of the Council; 

(b) “Chief Executive Councillor” means Chief 
Executive Councillor of the Executive Council;     
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(c) “Constituency” means a Constituency notified 
under Section 5 for the purpose of elections to 
the Council; 

(d) “Council” means the Ladakh Autonomous Hill 
Development Council constituted under sub-
section (2) of section 3; 

(e) “Council area” means the concerned district 
with respect to which a Council is constituted;  

(f) “Council fund” means the fund constituted 
under section 43; 

(g) “District” means the areas which at the 
commencement of this Act fall within the 
territorial limits of the districts of Leh or Kargil 
as the case may be;  

(h) “Elections” means a general election and 
includes an election to fill a seat or seats in the 
Council; 

(i) “Elector” in relation to a constituency means a 
person whose name is entered in the electoral 
roll referred to in section 6; 

(j) “Executive Council” means the Executive 
Council of the Ladakh Autonomous Hill 
Development Council constituted under section 
29; 

(k) “General Election” means a general election 
held under sub-section (1) of section 8; 

(l) “Government” means the Government of the 
State of Jammu and Kashmir; 
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(m) “Government Gazette” means the Government 
Gazette of the State of Jammu and Kashmir;  

(n) “Land” means the Khalsa Sarkar land as 
recorded in the Record of Rights and includes 
the land falling within the meaning of section 39 
of the Jammu and Kashmir Land Revenue Act, 
Samvat 1996, but shall not include— 

(i) the demarcated forests as defined under 
the Jammu and Kashmir Forest Act, 
Samvat 1987; and 

(ii) the land  which have vested, escheated 
or may vest or escheat to the State under 
the provisions of— 

(a) the Big Landed Estates 
Abolition Act, Samvat 2007; or 

(b) the Jammu and Kashmir 
Agrarian Reforms Act, 1976; 

(o) “Member” means member of the Council; 

(p) “Prescribed” means prescribed by rules made by 
the Government under this Act. 
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CHAPTER II 

CONSTITUTION OF AUTONOMOUS  
HILL DEVELOPMENT COUNCILS. 

3. Constitution  of Ladakh Autonomous Hill Development 
Council.--- (1) There shall be an Autonomous Hill Development Council 
for each District as from such date as the Government may by 
notification in the Government Gazette, appoint in this behalf. 

 Provided  that  different dates may be appointed for different 
districts.  

(2) Each Council shall be a body corporate by the name respectively 
of “the Ladakh Autonomous Hill Development Council of (name of the 
district)” and shall have perpetual succession and a common seal with 
power to acquire, hold and dispose of property subject to the provisions 
of the Transfer of Property Act, Samvat 1979 and the Alienation of Land 
Act, Samvat 1995 and to contract and may by the said name sue and be 
sued.   

4. Composition of Council.— (1) The total number of seats in the 
Council to be filled by persons chosen by direct election on the basis of 
adult suffrage from territorial constituencies shall be twenty-six. 

(2) The Government may nominate not more than four persons from 
amongst the principal religious minorities and women in the district to be 
members of the Council. 

(3) The sitting members of the Legislative Assembly of the State of 
Jammu and Kashmir and the sitting members of the House of the People 
representing the Assembly or the Parliamentary Constituency, as the case 
may be, in which the district is situated shall be ex-officio members of 
the Council constituted for the district. 

5. Territorial Constituencies:— (1) The Government shall 
by notification in the Government Gazette, determine:— 
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(a) the constituencies (which shall be single member 
constituencies) into which a Council area shall be 
divided for the purpose of election of members to the 
Council of that district; and 

(b) the extent of each constituency.  

(2) The Government may from time to time, by notification in the 
Government Gazette, alter or amend any notification issued under sub-
section (1). 

6. Electoral Roll.— So much of the electoral rolls for any 
Assembly Constituency in force on the last date for filling of nomination 
for the elections to the Council as related to the areas comprised within a 
constituency formed under section 5 shall be deemed to be the electoral 
roll for that constituency for the purposes of this Act. 

7. Right to vote.— (1) Every person whose name, is for the 
time being entered in the electoral roll of a constituency, shall be entitled 
to vote at the election of a member of the Council from that constituency. 

(2) Every person shall give one vote and no more to any one 
candidate at an election. 

8. Election to Council.— (1) A general election subsequent to the 
first election shall be held for the purpose of constituting a new Council 
before the expiration of the term of office of the members as specified in 
section 14 or in the case of its earlier dissolution soon after such 
dissolution on such day or days within a period of six months as the 
Government may fix.  

(2) For the purpose of holding a general election, the Government 
shall by one or more notifications published in the Government Gazette 
call upon all constituencies in the district to elect  members in 
accordance with the provisions of this Act and the rules and orders made 
thereunder.  

9. Date of elections.— The election of members of a Council shall 
be held in accordance with the rules made under section 60 (including 
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the election to constitute the first Council) on the date or dates as the 
Government may by notification in the Government Gazette, direct: 

 Provided that a casual vacancy shall be filled as soon  as may be 
after the occurrence of the vacancy. 

10. Publication of results of elections.— Where an election is held 
for the purpose of constituting a new Council there shall be notified by 
the Government Gazette, as soon as may be, after the result of the 
elections in all the constituencies, other than those in which polls could 
not be taken for any reason on the date originally fixed under section 8, 
the names of the members elected for those constituencies or those 
nominated under sub-section (2) of section 4, and upon the issue of such 
notification the Council shall be deemed to be duly constituted.  

11. Oath or affirmation by members.— Every member shall, 
before taking his seat, make and subscribe before such person as may be 
appointed by the Government in this behalf an oath or affirmation 
according to the prescribed form. 

12. Disputes regarding elections.---- (1) No election shall be 
called in question except by an election petition presented in such 
manner as may be prescribed and before such authority as may be 
appointed by Government, from time to time, by notification in the 
Government Gazette; 

Provided that no person below the rank of a District Judge shall 
be appointed for the purpose of this section.  

(2) No election shall be called in question except on any one or more 
of the following grounds, namely:— 

(a) that on the date of his election the returned candidate 
was not qualified or was disqualified, to be chosen to fill 
the seat in the Council; 

(b) that a corrupt practice has been committed by a returned 
candidate or his election agent or by any other person 
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with the consent of the returned candidate or his election 
agent.  

Explanation.- For the purposes of this section “corrupt practice” 
shall mean any of the corrupt practices specified in section 132 
of the Jammu and Kashmir Representation of the People Act, 
1957. 

(c) that any nomination has been improperly rejected; 

(d) that the result of the election insofar as it concerns the 
returned candidate has been materially affected— 

(i) by the improper acceptance of any nomination; 
or 

(ii) by any corrupt practice committed in the interest 
of the returned candidate by an agent other than 
his election agent; or 

(iii) by the improper reception refusal or rejection of 
any vote; or 

(iv) by the reception of any vote which is void; or 

(v) by any non-compliance with provisions of this 
Act or of any rules or orders made thereunder.  

(3) At the conclusion of the trial of an election petition the authority 
appointed under sub-section (1) shall make an order— 

(a) dismissing the election petition; or 

(b) declaring the election of all or any of the returned 
candidates to be void; or 

(c) declaring the election of all or any of the returned 
candidates to be void and the petitioner or any other 
candidates to have been duly elected. 
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(4) If a petitioner in addition to calling in question the election of a 
returned candidate makes a declaration that he himself or any other 
candidate has been duly elected and the authority under sub-section (1) is 
of opinion that— 

(a) in fact the petitioner or such other candidate has received 
the majority of valid votes; or 

(b) but for the votes obtained by the returned candidate by 
corrupt practice the petitioner or such other candidate 
would have obtained the majority of the valid votes, the 
authority as aforesaid shall, after declaring the election 
of the returned candidate to be void declare the petitioner 
or such other candidate, as the case may be, to have been 
duly elected. 

13. Procedure for election disputes.— The procedure provided in 
the Code of Civil Procedure, Samvat 1977 in regard to suits shall be 
followed by the authority appointed under section 12 as far as it can be 
made applicable in the trial and disposal of an election petition under this 
Act. 

14. Term of office of the member.—  Save as otherwise provided 
under section 19 the term of a member, elected or nominated shall be 
five years unless the Council is dissolved under section 52 and shall 
commence from the date appointed by the Government for the first 
meeting of the Council after a general election;  

Provided that the said period of five years may, if circumstances 
exist which in the opinion of the Government render the holding of 
election not practicable be extended by the Government by a notification 
in the Government Gazette for a further period not exceeding one year. 

15. Vacation of seats.—- If a person who is already a member of the 
Council is chosen as member of Parliament or State Legislature his seat 
in the Council shall, on the date on which he takes oath as such become 
vacant. 
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16. Qualification of members.— A person shall not be qualified to 
be a member of the Council unless he is an elector. 

17. Disqualification of members.— A person shall not be qualified 
for being chosen as a member of the Council, if— 

(i) he is in the service of the Central or the State 
Government or in the service of any local authority or 
body corporate constituted by law; 

(ii) he is less than 25 years of age; 

(iii) he has been adjudged by a competent Court to be of 
unsound mind, or he is an undischarged insolvent; 

(iv) he has been convicted by a Court of an offence involving 
moral turpitude punishable with imprisonment for a 
period of more than six months; or an offence mentioned 
in section 24 of the Jammu and Kashmir Representation 
of the People Act, 1957. 

18. Casual vacancy in the Council.— If the office of an elected or a 
nominated member becomes vacant by reason of his death, removal, 
resignation or otherwise, the vacancy so caused shall be filled by election 
or nomination as the case may be in accordance with the provisions of 
this Act. 

(2) The term of office of a member elected or nominated to fill a 
casual vacancy shall commence from the date of notification of his 
election or nomination as the case may be and shall continue so long 
only as the member in whose place he is elected would have been 
entitled to hold office if the vacancy had not occurred.  

19. Removal of member.— The Government may, after affording 
an opportunity of being heard, by order remove from office any member 
who— 
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(i) is convicted by any Court for an offence involving moral 
turpitude punishable with imprisonment for a period 
more than six months; or 

(ii) has been adjudged as an insolvent; or  

(iii) has become physically or mentally incapable of acting as 
a member; or 

(iv) has acquired such financial or other interests as is likely 
to affect prejudicially his functions as a member.  

20. Appeal against the order of removals.— Any member who is 
removed from his office under section 19 may within 45 days from the 
date of the order appeal to such authority not below the rank of a District 
Judge   as the Government may appoint in this behalf and thereupon the 
authority so appointed may stay the operation of the order till the 
disposal of the appeal and may, after giving notice of the appeal to such 
authority and after giving the applicant an opportunity of being heard, 
modify, set aside or confirm the order. 

21. Allowances of members.— Every member shall be entitled to 
such allowances as the Council may with the approval of the 
Government determine.   
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CHAPTER-III 

POWERS AND FUNCTIONS OF THE COUNCIL 

22. Conduct of Business.— (1) The Council shall meet for the 
conduct of business at least once in every six months and shall conduct 
its business in such manner and in accordance with such procedure as 
may be determined by regulations with the approval of the Government.  

(2) The quorum necessary for the transaction of business at a 
meeting of the Council shall be ten members and the decisions of the 
Council shall be by a simple majority of votes of the members present 
and in case of a tie the Chairman shall have a casting vote.  

(3) The ex-officio members of the Council shall have no right to 
vote in the meetings of the Council. 

23. Matters under the control and administration of the 
Council.— Subject to the provisions of this Act and other law for the 
time being in force in the State and any general or special direction by 
the Government, the Council shall have executive powers in the district 
in relation to — 

(i) allotment, use and occupation of land vested in the 
Council by the Government under this Act; 

(ii) formulation of development programme for the district 
in respect of District Component Schemes as notified by 
the Government and Centrally Sponsored Schemes and 
indicate priorities for various schemes and consider 
issues relating to the speedy development and economic 
upliftment of the district; 

(iii) periodical review of the progress and achievements of 
developmental plans and schemes; 

(iv) formulation and finalization of the Budget (Plan and 
Non-Plan); 

(v) laying down guidelines for implementation of schemes 
at grass root level; 
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(vi) special measures for employment generation and the 
alleviation of  poverty; 

(vii) promotion of co-operative institutions; 
(viii) supervision and constitution of notified area committees; 
(ix) formulation of periodical and annual plans for the 

district; 
(x) promotion of languages and culture of the area; 
(xi) management of un-demarcated forests;  
(xii) use of canal or water courses for the purpose of 

agriculture; 
(xiii) desert development;  
(xiv) public health and sanitation, hospitals and dispensaries; 
(xv) tourism; 
(xvi) vocational training; 
(xvii) construction and maintenance of roads except highways; 
(xviii) preservation, protection and improvement of livestock 

and prevention of animal diseases; 
(xix) cattle pounds and the prevention of cattle trespass; 
(xx) education; 
(xxi) works, lands and buildings vested in or in the possession 

of the Council; 
(xxii) management of burials and burial grounds, cremation 

and cremation grounds; 
(xxiii) preservation of the environment and ecology of the area; 
(xxiv)   local road transport and its development; 
(xxv) fisheries;  
(xxvi) small scale and cottage industries; 
(xxvii) non-conventional energy; 
(xxviii) any other matter within the executive power of the State 

which may be entrusted by notification in the 
Government Gazette to the Council by the Government.  
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24. Power to levy and collect taxes and fee.— (1) Notwithstanding 
anything contained in any law for the time being in force the Council 
shall have the power to— 

(i) collect within the district, such taxes payable under any 
law as may be prescribed by the Government and credit 
the same to the Consolidated Fund of the State; 

  Provided that the tax or taxes as aforesaid shall 
be collected by the Council from such date as may be 
appointed by the Government in this behalf by 
notification in the Government Gazette. 

(ii) establish toll bars on any road or any bridge vested in it 
and under its management and levy toll on grass, 
vehicles, animals and ferries.  

(2) The Council shall also have powers to impose any of the 
following taxes and fees, namely:— 

TAXES: 
(i) taxes on any trade, calling or profession within 

jurisdiction of the Council subject to the maximum limit 
as indicated:— 

(a) on persons up to Rs. 500/- per annum; 

(b) in the case of theatre, cinema and other places of 
entertainment up to Rs. 250/- per day; 

(ii) a tax payable by the owner thereof on animals and 
vehicles kept within the district and plied for hire at the 
following maximum rates:— 

(a) in the case of animals, not exceeding Rs.20/- per 
animal per annum;  

(b) in the case of vehicles not exceeding Rs.100/- 
per vehicle per annum;  

(c) in the case of tractors, not exceeding Rs.100/- 
per tractor per annum. 
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(iii) tax on boards; 

(iv) pilgrim tax; 

(v) a tax on Gharats, rice husking mills, brick kilns and oil 
mills; 

(vi) tax on hawkers and pheriwallas; 

(vii) such other tax as may be approved by the Government.  

FEES: 
(i) fees on person exposing goods and animals for sale in 

the market or Melas; 

(ii) fees for the use of slaughter houses and camping 
grounds; 

(iii) fees for temporary occupation of village sites, roads and 
other similar public places or parts thereof in the district; 

(iv) fees on application for erection or re-erection of 
buildings; 

(v) Adda fee; 

(vi) fees for grazing of cattle in the grazing lands vested in 
the Council; 

(vii) fee of cattle pounds; 

(viii) such other fees as may be approved by the Government. 

(3) The scales of taxes, tolls or rates and terms and conditions for 
the imposition thereof shall be such as may be provided by bye-laws. 
Such bye-laws may provide for exemption from all or any of the taxes, 
tolls and rates in any class of cases.  
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CHAPTER IV 

CONDUCT  OF  BUSINESS 

25. Chairman of the Council.— The members of the Council 
shall at its first meeting after a general election elect from amongst the 
elected members one member to be the Chairman.  

(2) On the occurrence of any vacancy in the office of the Chairman 
by reason of death, resignation, removal or otherwise, the Council shall 
within one month of the occurrence of such vacancy elect one of the 
elected members as the Chairman.  

26. Term of office of Chairman.— (1)  The Chairman shall 
unless earlier removed, hold office as such until he ceases to be a 
member of the Council. 

27. Resignation and removal of Chairman.—  (1) The Chairman 
may at any time resign from his office by giving a notice in writing to the 
Council and such resignation shall take effect from such date as may be 
specified in the notice or if no such date is specified, from the date of its 
receipt by the Council. 

(2) The Chairman may be removed from office by a resolution 
carried by a majority of the total number of members at a special meeting 
of the Council called for the purpose upon a requisition made in writing 
by not less than one-third of such members of the Council. 

28. Powers, functions and duties of the Chairman.— The 
Chairman shall— 

(a) preside over the meeting of the Council;  

(b) be responsible for the maintenance of the 
records of the Council; 

(c) exercise such other powers, perform such other 
functions and discharge such other duties as the 
Council may, by general or special resolution, 
direct. 
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CHAPTER V 

THE EXECUTIVE COUNCIL 

1. Composition of the Executive Council.— (1) There shall be an
Executive Council consisting of— 

(a) the Chairman who shall be the Chief Executive 
Councillor; and 

(b) four members to be nominated by the Chief 
Executive Councillor from amongst the 
members of the Council;  

Provided that at least one member shall be nominated from 
amongst the principal religious minorities in the district.  

(2) Any casual vacancy occurring in the Executive Council shall be 
filled up in the same manner as provided in sub-section (1). 

30. Term of office of Chief Executive Councillor and members of
the Executive Council.— (1) The Chief Executive Councillor shall hold 
office until— 

(a) he ceases to be the Chairman; or 

(b) he resigns his office in writing under his hand addressed 
to the Council in which case the resignation shall take 
effect from the date of its acceptance.  

(2) A member of the Executive Council shall hold office at the 
pleasure of the Chief Executive Councillor or until— 

(a) he ceases to be member of the Council; or 

(b) he resigns his office in writing under his hand addressed 
to the Chief Executive Councillor in which case the 
resignation shall take effect from the date of its 
acceptance. 
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31. Discharge of the functions of the Council.— (1)

The executive powers of the Council shall vest in the Executive Council. 

(2) The Executive Council shall be collectively responsible to the 
Council. 

(3) All orders or instruments made or executed by the Executive 
Council shall be deemed to have been made or executed by or under the 
authority of the Council. Every such order or instrument shall be 
authenticated by the signature of the Chief Executive Officer. 

(4) The manner of transaction of business of the Executive Council 
shall be such as may be determined by the Council by regulation with the 
approval of the Government.  

32. Powers of the Executive Council.— The Executive Council
shall refer to the Council for approval the following matters namely:— 

(a) all proposals for making regulations under this 
Act; 

(b) Plan and Non-Plan Budget; 

(c) Five Year Plan. 

33. Powers   of   the   Chief   Executive  Councillor.—  (1)
The Chief Executive Councillor shall exercise—

(a) general superintendence and control over all 
employees of the Council;  

(b) such other powers, perform such other functions 
and discharge such other duties as the Council 
may, by general or special resolution, direct.  

(2) The Chief Executive Councillor may for convenient transaction 
of business of the Executive Council allocate among its members such 
business and in such manner as he thinks fit.  
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34. Meeting  of  the  Executive  Council.—  The Chief 
Executive Councillor shall preside over the meeting of the Executive 
Council. The Executive Council shall meet not less than once in every 
month for the transaction of business at such place and at such time as 
the Chief Executive Councillor may direct.  

35. Salary and allowances of the Chief Executive Councillor.— 
 The Chief Executive Councillor shall be the whole time 
functionary and shall be paid out of the Council Fund such salary and 
allowances and shall be entitled to such leave of absence for such period 
or periods on such terms and conditions as may be prescribed.  

36. Quorum for meeting of the Executive Council.— The quorum 
necessary for the transaction of business at a meeting of the Executive 
Council shall be three members.  

37. Special Powers of the Chief Executive Councillor.— If the 
Chief Executive Councillor is of the opinion that immediate action or 
execution of any work is required in the interest of maintaining essential 
services or the prevention of extensive damage to any service or property 
of the Council he may take such action or execute such work without the 
prior approval of the Executive Council and direct that expenses for such 
action or execution shall be paid from the Council Fund. 

Provided that the Chief Executive Councillor shall report 
forthwith to the Council or to the Executive Council, as the case may be, 
of the action taken or works executed and reasons therefor. 

 
CHAPTER VI 

OFFICERS AND SERVANTS OF THE COUNCIL 

38. Chief Executive Officer.— (1) Deputy Commissioner of the 
district shall be the Chief Executive Officer of the Council. 

(2) The Chief Executive Officer shall have the right to be present at 
the meeting of the Council, the Executive Council and take part in the 
proceedings of such meetings but shall not have the right to vote.  
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(3) All employees of the Council shall be subordinate to the Chief 
Executive Officer.  

39. Secretary to the Council.— (1) The Council may with the 
approval of the Government appoint a Secretary for the Council. 

(2) The salary, allowances and other conditions of service of the 
Secretary shall be such as the Council may by regulation, determine.  

40. Government employees to be employees of the Council.— All 
Government employees in the district except the judicial employees and 
police personnel shall be deemed to be the transferred employees on such 
terms and conditions to be notified by the Government from time to time.  

 Provided that the terms and conditions of service of an employee 
of the Government transferred to the Council shall not be varied to his 
disadvantage.  

41. Power of the Council to make recruitment to certain posts.— 
(1) Notwithstanding anything contained in any other law for the time 
being in force, the Council may by regulations regulate— 

(a) The recruitment and promotion in respect of persons 
appointed to the district cadre post in that district; 

(b) the recruitment to posts borne on the Divisional or State 
cadres. 

(2) For purpose of sub-section (1) the Council shall establish a 
Recruitment Board and Departmental Promotion Committee in such a 
manner as may be prescribed.  
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CHAPTER-VII 

 
TRANSFER OF LAND TO THE COUNCIL 

42. Transfer of land to the Council.— (1) Save as otherwise 
provided in this Act, all land within the district, on the constitution of the 
first Council, shall stand transferred to such Council. 

(2)  The Government may delegate or confer all or any of the 
powers, which it is empowered to delegate or confer under the law in 
force in the State, to the Council or any officer of the Council, for the 
efficient use and management of the land. 

(3) Nothing in this section shall preclude the powers of the 
Government from acquiring or requisitioning under any law for the time 
being in force, any land which has been transferred to or acquired by the 
Council, if such land is required for a public purpose or in the interest of 
the defence of the country. 
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CHAPTER VIII 

FUND  AND  AUDIT 

43. Constitution of the Council Fund.— (1) There shall be a fund 
to be called “the Council Fund” to be held by the Council in trust for the 
purposes of this Act and — 

 (a) all revenues raised under the provisions of this Act; 

(b) the loans realised by the Council with the approval of the 
Government;  

(c) the allocations made from the Plan and Non-Plan 
Budget; and  

(d) loan, advances and grants made by the Central or State 
Government; 

shall be credited into the Council Fund.  

(2) The Council Fund shall be operated through the Government 
treasuries.  

(3) No payment shall be made out of the Council Fund unless such 
expenditure is covered by the current Budget grant. 

(4) The moneys credited to the fund shall be applied for payment of 
all sums, charges and costs necessary for carrying out the purposes of 
this Act. 

(5) The Government may make the rules for management of the 
Council Fund and for the procedure to be followed in respect of payment 
of moneys into the said fund, withdrawals of moneys therefrom, the 
custody of moneys therein and any other matter incidental thereto or 
connected with or  ancillary to the matters aforesaid. 

(6) The accounts of the Council shall be kept in such form as may be 
prescribed. 
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44. Allocation of funds by the Government.— (1) The 
Government shall provide funds under the Plan and Non-Plan Budget to 
the Council to be credited to the Council Fund as per budgetary 
requirement as approved by the Government.  

(2) The allocation sanctioned in the Budget of the Council which 
remains unspent at the close of the financial year shall be carried forward 
as an additional resource available for the Budget of the following year.  

(3) The funds shall be released by the Government as per normal 
budgeting procedure.  

45. Review and inspection.— (1) The Government shall 
periodically review the utilization of the Plan and Non-Plan funds 
allocation to the Council and the physical targets achieved. 

(2) The Government may by order empower any officer not below 
the rank of a Deputy Secretary to the Government to inspect and examine 
the Council Office or any service or work under the control of the 
Council and report thereon and any officer so empowered may, for the 
purpose of such inspection or examination require the Council or Chief 
Executive Councillor—  

(a) to produce or supply any record, correspondence, plan 
estimate, accounts or statistics; and 

 (b) to furnish or obtain any report. 

(3) The Government may, on receipt of report or information under 
sub-section (2), make such orders, and issue such directions to the 
Council as it considers necessary or expedient to carry out the purposes 
of this Act. 

46. Audit of accounts.— Subject to the provisions of the 
Comptroller and Auditor General’s (Duties, Powers and Conditions of 
Service) Act, 1972 and the rules and the orders made thereunder, the 
audit of the accounts of the Council shall be entrusted by the 
Government to the Comptroller and Auditor General of India who may 
submit to the Government such report  thereon, as he may deem fit. The 



Ladakh Autonomous Hill Development Council Act, 1997.  Appendix-XII   
 

1047 

Government shall transmit the report to the Council for discussion and 
consideration. The Council shall return the report to the Government 
with comments, if any. The Government shall lay such reports with the 
comments of the Council before the State Legislature.  

47. Budget.— (1) The Council shall at such time and in such 
manner as may be prescribed, prepare in each financial year a draft 
budget of its estimated receipt and disbursement for the year and submit 
to the Government by the 1st October of the current financial year. The 
budget shall provide for sufficient grant in the form of imprest for 
meeting unforeseen expenditure such as refunds, satisfying court decrees 
or orders and such other cases as may be prescribed.  

(2) The Government may return the budget as approved with 
modification or without modification to the Council. If the approval of 
the Government is not received by the Council before such period as may 
be prescribed, the Budget shall be deemed to have been approved by the 
Government. 

(3) No expenditure shall be incurred nor any financial liability 
created unless the Budget is approved by the Government. 

48. Formulation of District Plan.— (1) The Council shall 
formulate the District Plan in accordance with the guidelines as may be 
laid down by the Planning Commission and the Government and 
communicated by the Government to the Council. 

(2) The Centrally Sponsored  Schemes under execution in the 
district or to be executed in future shall form part of the Plan Budget of 
the Council.  

49. Council to be the District Planning and Development 
Board.—Notwithstanding anything contained in the Jammu and 
Kashmir Panchayati Raj Act, 1989, the Council shall be deemed to be the 
District Planning and Development Board for the District for performing 
the functions and exercising the powers under that Act. 
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CHAPTER IX 

 
INTER-DISTRICT ADVISORY COUNCIL 

50. Constitution of Inter-District Advisory Council.— The 
Government may in consultation with the Councils of Leh and Kargil by 
notification in the Government Gazette constitute an Advisory Council to 
be called the Inter-District Advisory Council consisting of such number 
of persons as it may think fit for advising the Council— 

(a) on matters of common interest to both the districts; 

(b) on the measures to be adopted for resolving differences 
between the Councils; and 

(c) on the measures to be taken for preservation of 
communal harmony in the Ladakh region. 
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CHAPTER-X 

MISCELLANEOUS 

1. Power to issue direction.— In the discharge of its functions, the
Council shall be guided by such instructions or directions as may be 
given to it by the Government from time to time for proper 
implementation of the object of this Act. 

52. Dissolution of the Council.— (1) If, in the opinion of the
Governor, the Council— 

(i) has shown incompetence to perform, or has made default 
in the performance of the duties imposed on it by or 
under this Act or any other law for the time being in 
force; or 

(ii) has exceeded or abused its powers, the Governor may by 
order to be published in the Government Gazette, stating 
the reasons therefor, dissolve the Council and direct that 
it be reconstituted within such period not exceeding six 
months as may be specified in the order.  

(2) The Governor shall, before making any order under sub-section 
(1), give to the Council a notice, containing the charges and opportunity 
of making representation within the period prescribed in the notice to the 
Governor in respect of the same.  

53. Effect of dissolution.— When an order of dissolution has been
passed under section 52, with effect from the date of the order— 

(a) all the members of the Council shall vacate their offices; 

(b) all the powers, duties and functions of the Council and 
Executive Council shall be exercised, discharged and 
performed by such authority or authorities or such 
person or persons as may be appointed by the Governor 
in this behalf; and 

(c) all property vested in the Council shall until it is 
reconstituted vest in the Government.  
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54. Members of the Council to be public servants.— The Chief 
Executive Councillor, and other members of the Council and the officers 
and other employees of the Council shall be deemed to be public servants 
within meaning of section 21 of the Ranbir Penal Code. 

55. Interpretation.— If any question arises as to the interpretation 
of any of the provisions of this Act or the rules made thereunder, the 
same shall be referred to the Government whose decision thereon shall 
be final. 

56. Validation.— No act or proceeding of the Council or the 
Executive Council shall be deemed to be invalid merely by reason of 
existence of any vacancy in the Council or the Executive Council as the 
case may be, or because of any defect or irregularity in the constitution 
thereof or any irregularity in the procedure adopted.  

57. Protection of action taken in good faith.— No suit or other 
legal proceeding shall lie against the Council, the Chief Executive 
Councillor, the Chief Executive Officer, members of the Executive 
Council, any member, officer or any employee thereof for anything in 
good faith done or intended to be done in pursuance of this Act or rules 
or regulations made thereunder.  

58. Saving.— Nothing in this Act shall affect the application of any 
law, whether made before or after this Act, to the district, unless such 
law specifically provided for exclusion of the district from such 
application.  

Explanation:- For the purposes of this section “Law” shall include any 
enactment, ordinance, regulation, order, rule, scheme, notification or 
other instrument having the force of law. 

59. Power to make rules for conduct of election.— The 
Government may make rules to regulate all or any of the following 
matters for the purpose of holding of elections of members under this 
Act, namely:— 

(a) the manner of the splitting up of electorals for Assembly 
Constituencies into parts for the purpose of constituting 
one or more such parts into electoral rolls for a 
constituency and the officer or authority by whom such 
splitting up is to be carried out; 
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(b) the drawing up of the programme of election; 

(c) the appointment of returning officers, presiding or 
polling officers for election;  

(d) the nomination of candidates and the scrutiny of such 
nomination; 

(e) the deposits to be made by candidates and the time and 
the manner of making such deposits; 

   (f) the withdrawal of candidatures; 

 (g) the appointment of agents of candidates; 

 (h) the time and manner of holding of election; 

(i) the general procedures at the elections including the 
time, place and hours of poll and the method by which 
votes shall be cast; 

 (j) the fee to be paid on an election petition; 

(k) any other matter relating to elections or election disputes 
in respect of which the Government deems it necessary 
to make rules under the section or in respect of which 
this Act makes no provision or makes insufficient 
provision and the provision is, in the opinion of the 
Government, necessary. 

 

60. Power to make rules.— (1) Without prejudice to the powers to 
make rules under any other provisions of this Act, the Government may 
by notification in the Government Gazette, make rules for the purpose of 
carrying  out the provisions of this Act.  

(2) In particular and without prejudice to the generality, of foregoing 
powers such rules may provide for— 

(i) the form in which an oath or affirmation has to be 
subscribed by a member under section 11; 

 (ii) the form in which an election petition shall be presented 
under sub-section (1) of section 12;  
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(iii) the taxes which the Council shall collect under clause (i) 
of sub-section (1) of section 24; 

(iv) the salaries, allowances and terms and conditions of the 
Chief Executive Councillor under section 35; 

(v) the manner in which Recruitment Board and 
Departmental Promotion Committee may be constituted 
under sub-section (2) of section 41. 

(vi) the management of the Council Fund and the procedure 
to be followed in respect of payment into and 
withdrawal from the Council Fund under sub-section (5) 
of section 43; 

(vii) form in which accounts of the Council shall be kept 
under sub-section (6) of section 43; 

(viii) the time and the manner in which a draft budget shall be 
prepared and the grant of imprest for such other cases 
under sub-section (1) of section 47; 

(ix) the period before which the approval of the Government 
has to be given for purposes of sub-section (2) of section 
47; 

(x) the period within which representation should be made 
under sub-section (2) of section 52; 

(xi) any other matter for which rules have to be made under 
this Act. 

 

61. Power to make regulations.— (1) The Council shall have 
power, subject to the provisions of this Act and the rules made 
thereunder to make with the previous approval of the Government, 
regulations and bye-laws to be applicable within the district with respect 
to all or any of the matters required to be provided by regulations or bye-
laws under any of the provisions of this Act. 

(2) All regulations and bye-laws made under sub-section (1) shall 
have effect upon their publication in the Government Gazette.  
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62. Repeal and saving.— (1) The Ladakh Autonomous Hill
Development Councils Act, 1995 (President’s Act No.1 of 1995) is 
hereby repealed. 

(2) Notwithstanding such repeal, anything done, any action taken or 
any scheme framed under the said Act shall be deemed to have been 
done, taken or framed under this Act. 

(Sd/-)  

Deputy Legal Remembrancer, 
Law Department. 

EXTRAORDINARY REGD. NO. JK—33 

THE JAMMU & KASHMIR GOVERNMENT GAZETTE 

[Vol. 115] Jammu, Tuesday, the 23rd April, 2002/3rd Vai., 1924 [No.3-
14] 

Separate paging is given to this part in order that it may be filed as a 
separate compilation. 

PART III 

Laws, Regulations and Rules passed thereunder. 
____ 

GOVERNMENT OF JAMMU AND KASHMIR 
CIVIL SECRETARIAT — LAW DEPARTMENT 

Jammu, the 23rd April, 2002. 

The following Act as passed by the Jammu and Kashmir State 
Legislature received the assent of the Governor on 21st April, 2002 and 
is hereby published for general information:— 
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THE LADAKH AUTONOMOUS HILL DEVELOPMENT 
COUNCIL (AMENDMENT) ACT, 2002. 

 
[Act No.  XVII  of  2002] 

 
[21st April, 2002] 

 
 
An Act to amend the Ladakh Autonomous Hill Development 

Council Act, 1997. 
Be it enacted by the Jammu and Kashmir State Legislature in the 

Fifty-third Year of the Republic of India as follows :— 

1 Short title and commencement.— (1) This Act may be called 
the Ladakh Autonomous Hill Development Council (Amendment) Act, 
2002. 

(2) It shall come into force from the date of its publication in the 
Government Gazette. 

2. Amendment of section 10, Act XXXII of 1997.— In section 10 
of the Ladakh Autonomous Hill Development Council Act, 1997 
(hereinafter referred to as ‘the principal Act), for the words, brackets and 
figures “the names of the members elected for those constituencies or 
those nominated under sub-section (2) of section 4, and upon the issue of 
such notification”, the words “upon issue of notification of election 
results” shall be substituted.  

3. Amendment of section 15, Act XXXII of 1997.— Existing 
section 15 of the principal Act shall be renumbered as sub-section (1) 
thereof and thereafter the following sub-section shall be inserted, 
namely:- 

“(2) Any person who is elected as a member of more 
than on constituency, shall, by notice in writing signed 
by him and delivered to the Election Authority as 
prescribed under rules within a period of fifteen days 
from the date he is so chosen, intimate in which of the 
constituency he wishes to serve and thereupon his 
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membership for the constituency in which he does not 
wish to serve shall become vacant.” 

4. Amendment of section 22, Act XXXII of 1997.--- In sub-
section (1) of section 22 of the principal Act, for the words “six months”, 
the words “three months” shall be substituted.  

5. Amendment of section 35, Act XXXII of 1997.— In section 35 
of the principal Act, for the words “Chief Executive Councillor”, 
wherever occurring the words “Chief Executive Councillor and members 
of the Executive Council” shall be substituted.  

6. Amendment of section 45, Act XXXII of 1997.— In section 45 
of the principal Act, for the words “Deputy Secretary”, the words 
“Additional Secretary” shall be substituted.  

(Sd/-) 

G. H. TANTRAY,  
Special Secretary to Government, 

Law Department. 
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[Appendix  XIII] 
 

APPOINTMENT  ORDER  OF  BRIG. GHANSARA  SINGH. 
 

 
“CHIEF  SECRETARIAT  

  POLITICAL ORDER NO. B. 480/47-P.B. 
17TH  JULY, 1947. 

 
His Highness the Maharaja Bahadur has been pleased to command that:-  
1) The administration of the entire Gilgit territory i.e. Gilgit 

Wazarat north of the Indus and all Political Districts be taken 
over on 1st August.  

2) The above together  with Bunji will form the Gilgit Frontier 
Province.  

3) A post of Governor in the grade of Rs. 700-40-900 with the 
usual Frontier Allowance and a sumptuary allowance of Rs.200 
p.m. is  sanctioned.   

4) Brigadier Ghansara Singh is appointed Governor. He will draw 
his personal pay Rs. 1,000  together with Frontier and sumptuary 
allowances.  

5) For Revenue and general administration work 3 officers – one 
Revenue Assistant and two Naib Tehsildars  are sanctioned. 
These officers will draw Frontier Allowances according to rules. 
Brigadier Ghansara Singh will personally select the above 
officers.  

6) Services of two British Officers – one as Assistant Governor 
Chilas and  one as Commandant Gilgit Scouts be taken over for a 
period of one year each. The emoluments of these officers will 
be sanctioned later when we know the class of officers we are 
getting.  

7) The Company  stationed at Bunji may be reinforced  by one 
more Company.  

8) The Budget for the Gilgit Frontier Province will be sanctioned 
when full details are known and have been scrutinized.  

 
By command  

(Sd.)  R.C. KAK 
Prime Minister.” 
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[Appendix XIV] 
 
 

23rd Zul-Hija-ul-Haram 1366 Hijri  
 

PAKISTAN   ZINDABAD 
ISLAM  TABINDABAD. 

 
 

FROM  YASIN    
 
To: Pakistan Government, 
 Frontier Province Gilgit.  
 
 After greeting to you and Salat-o-Salam upon the Holy Prophet  
who is the most perfect man in the Universe, I along with my 9000   
faithful  subjects  of Yasin, except some traitors and their like minded 
friends, offer my congratulations to you and in support of our holy 
religion Islam. I declare my allegiance to Pakistan Government from the 
core of my heart  and express my loyalty to Pakistan.  I appeal to you to 
convey my feelings of solidarity and sincerity to Quaid-e-Azam 
Muhammad Ali Jinnah.  And nothing more.  
 

Pakistan Zindabad.  
 

Sd/- 
Raja Mir Mehboob Ali Khan 

Governor Yasin.  
(Translated from Urdu) 
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[Appendix XV] 
 

PAKISTAN  ZINDABAD 
4th Nov., 1947. 

 
The Hon’ble; 
Soubedar Major Gilgit Pakistan.  
 
 My family and my subjects have joined  Pakistan  with great 
pleasure. We congratulate you and all Muslims with the hope that you 
will be well.  
 

Sd/- 
Raja Muhammad Anwar 

Governor Pooniyal. 
(Translated from Urdu) 
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[Appendix  XVI] 

To, 
Quaid-e-Azam Muhammad Ali Jinnah, 
Karachi. 

I declare on behalf of my people that my State has decided to 
join  Pakistan. Detailed situation will be intimated later on.  

Sd/- 
Shoukat Ali 

Walie-Nagar Pakistan 
(Translated from Urdu) 
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[Appendix  XVII] 
 
 

Telegram by Wireless Telegraph Gilgit. 
Dated the 3rd November 1947. 

…. 
 
Qaid-e-Azam,  
Governor General Pakistan.  
 
 I declare with pleasure on behalf of myself and my State 
accession to Pakistan.  
 

    Mir of Hunza 
666 
------------------------------------------------------------------------------------ 

       Sd/- 
Camp Gulmit the 3rd November 1947.              Mir of Hunza 
 
        Camp Gulmit. 
Copy to the:- 
 
1. His Highness Sir, Aga Khan c/o Aga Majid Khan Aga Saloon 

Bombay.  
2. Colonel R.N. Bacon Political Agent Khybar,  Khyber House 

Peshawar.  
 
May be released to the press.  
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[Appendix XVIII] 
 

KARACHI  AGREEMENT 
 

SECRET 
 
Heads  of  agreement   between  Hon’ble  Minister  without Portfolio,  

the  President  of  the  All  Jammu  and  Kashmir Muslim 
Conference and the President of the Azad Kashmir Government. 

 
1. Civil Administration of Azad Kashmir  Area.  
 
(i) The Azad Kashmir Cabinet shall formulate policy and generally 

supervise administration in Azad Kashmir area. Day to day 
administration  shall however, be entrusted to executive officers 
viz. the Heads of Departments who shall also be secretaries to 
Government for their respective Departments.  

 
(ii) Besides the Heads of Departments the Azad Kashmir 

Government will have only the following two Secretaries:  
 

1. Secretary, Finance Department, and   
2. Cabinet Secretary.  

 
The Cabinet Secretary besides maintaining record of Cabinet 
proceedings will be directly responsible to keep the Cabinet well-posted 
with all matters connected with the plebiscite and for all correspondence 
with the Plebiscite Administrator.  
 
(iii) The details of the set up will be as follows:- 
 
………………………………………….. 
………………………………………….. 
 
III. Division of functions between the Government of Pakistan, the 

Azad Kashmir Government and the Muslim Conference. 
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A. MATTERS WITHIN THE PURVIEW OF PAKISTAN 
GOVERNMENT. 

 
(i) Defence. (Complete control over A.K. Forces).   
(ii) Negotiations with UNCIP.  
(iii) Foreign Policy of A.K. Government.  
(iv) Publicity in Pakistan and Foreign countries. 
(v) Coordination of arrangements for relief and rehabilitation of 

refugees. 
(vi) Coordination of publicity and all arrangements in connection 

with the plebiscite. 
(vii) All activities within Pakistan itself with regard to Kashmir such 

as procurement of food  
(viii) All affairs of the Gilgit and Ladakh areas under the control of 

the Political Agent at Gilgit. 
 
B. MATTERS WITHIN THE PURVIEW OF A.K. 

GOVERNMENT. 
 
(i) Policy with regard to administration in Azad Kashmir. 
(ii) General  supervision of administration in the Azad Kashmir 

area. 
(iii) Publicity with regard to activities of the employees of Azad 

Kashmir Government and its administration.  
(iv) Advice to H.M. without Portfolio with regard  to negotiations 

with UNCIP.  
(v) Development of economic resources of A.K. area. 

 
C. MATTERS WITHIN THE PURVIEW OF MUSLIM 

CONFERENCE. 
 

(i) Publicity with regard to plebiscite in A.K. area.  
(ii) Field work and publicity in the Indian occupied area of the State. 
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(iii) Organisation of political activities in the A.K. and the Indian 
occupied areas of the State.   

(iv) Preliminary arrangements in connection with plebiscite. 
(v) Organisation for contesting the plebiscite. 
(vi) Political  work and publicity among Kashmir refugees in 

Pakistan. 
(vii) General guidance of the A.K. Government. 
(viii) Advice to H.M. without Portfolio with  regard to negotiations 

with the UNCIP.  
 

 
Sd/-    Sd/-     Sd/-  

(Mohammad Ibrahim)     (Ghulam Abbass)             (M.A.Gurmani) 
President    President           Minister  without  Portfolio  
AJ&K Government  All Jammu & Kashmir           Govt. of Pakistan 
    Muslim  Conference 
 

******** 
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[APPENDIX XIX] 
 

THE NORTHERN AREAS COUNCIL 
LEGAL FRAMEWORK ORDER, 1994. 

 
 

No.12(34)/93-NA-I 
Government of Pakistan 

Kashmir Affairs & Northern Affairs 
Division Islamabad 

 
Islamabad, the 12th June, 1994. 

 
 WHEREAS the Northern Areas Electoral Rolls Act, 1975, 
provides for the preparation of electoral rolls for the purpose of election 
of representatives to the Council for Northern Areas on the basis of adult 
franchise; 
 
 AND WHEREAS it is expedient to provide for the Constitution 
of the Council for Northern Areas and to introduce the people of this area 
to democratic institution and to give them a sense of participation in their 
affairs; 
 
 NOW, THEREFORE, the Government of Pakistan is pleased to 
make the following order: 
 
1.  Short title, extent and commencement: (1) This Order may be 
called the Northern Areas Council, Legal Framework Order, 1994.  
 
(2)  It extends to the whole of the Northern Areas. 
 
(3) It shall come into force at once. 

 
2. Definition:- In this order, unless there is anything repugnant in 
the subject or context; 
 

(a) “Adviser” means a person appointed under section 5. 
 
(b) ….. (omitted)….. 
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(c) “Chief Executive” means the Federal Minister for 

Kashmir Affairs, Northern Areas, State & Frontier 
Regions Division. 

 
(d) “Commissioner” means the Election  Commissioner 

appointed under the Northern Areas Electoral Rolls Act, 
1975; 

 
(e) “Council” means the Northern Areas 

Legislative Council constituted  under section  6; 
 
(f)  “Deputy Chief Executive” means a person elected as 

such by the Council under section 4; 
 
(ff)  “Deputy Speaker” means the Deputy Speaker of the 

Council. 
 
(g)  “Electoral Rolls” means the electoral rolls prepared 

under the  Northern  Areas Electoral Rolls Act, 1975; 
 
(h)  “Member” means member of the Council; 
 
(i)  “Northern Areas” has the same meaning as in Northern 

Areas Electoral Rolls Act, 1975; 
 
(j)  “Provincial Government” means the Chief Executive, 

the Deputy Chief Executive and the Chief Secretary, 
Northern Areas; 

 
(k)  “Rules of Business” means the Northern Areas Rules of 

Business, 1994; 
 
(l)   “Rules of Procedure” means rules framed by the 

Northern Areas Council for the conduct of its business.  
 
(m) “Secretary of the Council” means the officer so 

designated by the Chief  Executive; 
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(n)  “Speaker” means the Speaker of the Council; and 
 

(o) “Technocrat”  means a person with record of significant 
public service or a professional of  any recognized field. 

  
3.  Chief Executive:- (1) There shall be a Chief Executive of 
Northern Areas who shall be the Federal Minister for Kashmir Affairs, 
Northern Areas, State and Frontier Regions. 
 
(2)  The Chief Executive shall exercise powers specified in sub-rule 
(1) of rule 5 of the Rules of Business. 

 
(3)  The Chief Executive shall address the opening and closing 
sessions of the Northern Areas Legislative Council (N.A.L.C.) in every 
financial year wherein he shall detail his policy for the Northern Areas 
and review the working of Northern Areas Government in that year 
respectively. He may also address the Council at his discretion and for 
that purpose may  require the attendance of the members. 
 
(4)  The Chief Executive shall, work towards continued 
empowerment of the elected representatives and the people of Northern 
Areas. 
 
4.  Deputy Chief Executive:- The Chief Executive shall appoint, 
from amongst the members of the Council, a Deputy Chief Executive 
who shall:- 

 
(a)  be elected by the members of the Council on the 
basis of majority votes; 
 
(b)   …..(omitted)…… 
 
(c)  be a person with the status of a Minister of State; 
 
(d)  exercise such powers as may be delegated to 
him by the Chief Executive under clause (i) of rule 6 of 
Rules of Business; and 
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(e) perform such functions as are assigned to him 
under clauses (ii) and (iii) of rule 6 of the Rules of 
Business. 
 

4-A. Speaker:- The Council shall elect from amongst its members a 
Speaker who shall conduct the business of the Council in accordance 
with Rules of Procedure of the Council. The Speaker shall be entitled to 
the status of provincial Minister. 

 
4-AA. Deputy Speaker:- The Council shall elect from amongst its 
members a Deputy Speaker, who shall conduct the business of the 
Council in accordance with the Rules of Procedure of the Council in the 
absence of Speaker. The Deputy Speaker shall be entitled to the status of 
Provincial Minister.  
 
4-B.  Panel of Presiding Officers:- At the commencement of each 
Session, the Speaker shall nominate, in order of precedence, from 
amongst the members, a panel of not more than three Presiding Officers 
and, in the absence of the Speaker the member having precedence 
amongst those present shall preside over the meeting. 
 
5.  Advisers:- (1) The Chief Executive shall, in consultation with 
the Deputy Chief Executive, appoint, from amongst the members of the 
Council, not less than three and not more than six Advisors at least one 
of whom shall be a woman Member. The Advisers appointed under sub-
section (1) shall be entitled to the status of a Provincial Minister. 
 
(2)   An Adviser shall hold office during the pleasure of the Chief 
Executive. 
 
(3) The Advisers shall monitor the functioning of the departments 
assigned to them. 

 
6.  Composition of the Council for Northern Areas:- (1)  The 
Council shall consist of:- 

 
(a) The Chief Executive for Northern Areas appointed under 

section 3; 
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(b) (……….omitted…….) 

(c)  twenty-four members of whom six each shall be elected from 
Gilgit and Skardu Districts, four from Diamer District, three 
each from Ghizer and Ghanche Districts and two from Astore 
District; and  

 
(d) Six women and six technocrats to be elected in the manner as 

provided in sub-section (1-A); and    
 
(1-A).  Of  the  members  referred  to  in  clause  (d)  of   sub-section (1), 
one woman, one Technocrat, shall be elected from each District by the 
members referred to in clause (c) of sub-section (1). 

 
(2)  The Chief Executive Northern Areas may associate any person, 
whether official or non-official, for the proceedings of the Council. 
 
7.  Delimitation of Constituencies:- (1) For the purpose of election 
to the Council, the Commissioner shall divide each district into as many 
separate territorial constituencies as the number of seats allocated to that 
district under section 6. 

 
(2)  All constituencies for the seats in the Council shall be so 
delimited, having regard to administrative convenience, so that each 
constituency is a compact area and in doing so due regard shall be had, 
as far as practicable, to the distribution of population. 

 
(3)  The Commissioner shall, after making such inquiries and 
examining such records as it may deem necessary and considering such 
representations as may be received by him, publish a preliminary list of 
territorial constituencies specifying the areas proposed to be included in 
each such constituency together with a notice inviting objections and 
suggestions within a period specified in such a notice. 

 
(4)  The Commissioner shall, after hearing and considering the 
objections and suggestions, if any, received by him, make such 
amendments, alterations or modifications in the preliminary list 
published under sub-section (3), as he may deem fit or necessary and 
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shall publish the final list of territorial constituencies showing the areas 
including in each such constituency.  

 
8.  Validity of act of Commissioner not questionable:- The 
validity of the delimitation or formation of any constituency, or of any 
proceedings taken or anything done by, or under the authority of the 
Commissioner under this Order shall not be called in question in any 
Court. 

 
9.  Term of Office:- (1) The term of office of the Council shall be 
five years commencing on the day of its first session; 
 
 Provided that it may be dissolved earlier if a resolution to that 
effect is passed by the Council by a majority of two-third of its members 
 
 Provided further that if the Government of Pakistan is of the 
opinion that the Council has failed to perform its functions in accordance 
with this Order, it may dissolve the Council earlier than the five years. 
 
(2)  The members shall assume office on such date and place as may 
be appointed by the Government of Pakistan; 
 
 Provided that the period intervening between the declaration of 
the official result of the election to the Council and the date for 
assumption of office of member shall not exceed thirty days. 
 
(3)  On the expiry date of the term of office of the Council, or on its 
dissolution earlier under the first or second proviso to sub-section (1), if 
there be any delay in the assumption of office by the next Council, the 
powers and functions of the Council shall be exercised and performed by 
such person as the Chief Executive may appoint in this behalf in 
accordance with such directions as the Chief Executive may issue from 
time to time. 
 
10.  Notice for the first session:- (1) The first session of the Council 
shall be held on the date and place appointed by the Chief Executive for 
the assumption of office of its members. 
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(2) After first session of the Council it shall meet at such times and 
places as provided by the Rules of Procedure of the Council; 
 
 Provided that the interval between two sessions shall not exceed 
ninety days; 
 
 Provided further that the session of the Council next following 
its first session shall be held before the day of expiration of seven days 
following the first session. 

 
(3) ……omitted……… 

 
(4)  The session of the Council shall be presided over by the Speaker 
and, in his absence, by a member nominated by the Speaker in the 
manner specified in section 4-B. 
 
11.  Assumption of office and taking of Oath:- (1) At the first 
session of the Council, the Chief Executive shall take oath before the 
Chairman, Chief Court, in Form “A” and thereafter the Speaker 
administer oath to the members present in Form “B” as provided in 
Schedule-I. 
(2)  If any member of the Council is for any reason not present at the 
first session of the Council, the Speaker  shall, at the next following 
session of the Council, administer oath of office to such member and on 
his taking the oath of office he shall be deemed to have assumed his 
office. 
 
(3) The Deputy Chief Executive, the Speaker and Advisers shall 
make oath before the Chief Executive of Northern Areas as specified in 
Forms ‘C’, ‘D’ and ‘E’ respectively. 
 
12.  Qualification and disqualification of member:- (1) A person 
shall, subject to the provisions of sub-section (2), be qualified to be 
elected as a member if:- 
 
(a)  he is a bona fide resident of the Northern Areas; 
 
(b)  he has attained the age of twenty five year; and 
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(c)  his name appears on the electoral roll for any constituency in the 
district from which he seeks election. 

 
(2)  A person shall be disqualified from being elected as, and from 
being a member if: 

 
(a)  he is of unsound mind and stands so declared by 
a competent Court; or 

 
(b) he is an un-discharged  insolvent, unless a 
period of ten years has elapsed since his being adjudged 
an insolvent; or 

 
(c)  he has been, on conviction of any offence, 
sentenced to imprisonment for a term of not less than 
two years, unless a period of five years, or such less 
period as the Government of Pakistan may allow in any 
particular case, has elapsed since his release; 

 
(d)  he holds any office in the service of the Northern 
Areas or service of Pakistan other than an office which is 
not a whole time office remunerated either by salary or 
by fee; or 

 
(e)  he has been dismissed for misconduct from the 
service of the Northern Areas or of Pakistan, unless a 
period of five years, or such less period as the 
Government of Pakistan may allow in any particular 
case, has elapsed since his dismissal; or 

 
(f)  he, whether by himself or by any person or body 
of persons in trust for him or for his benefit or on his 
account, has any share or interest in a contract, not being 
a contract between a co-operative society and the 
Government of Pakistan, for the supply of goods to or 
for the execution of any contract or the performance of 
any services undertaken by, the Provincial Government 
or Government of Pakistan; 
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Provided that the disqualification under clause 
(f) shall not apply to a person; 

 
(i)  where the share or interest in the contract 

devolves on him by inheritance or succession or 
as a legatee, executor or administrator, until the 
expiration of six months after it has so devolved 
on him or such longer period as the Government 
of Pakistan may, in any particular case, allow; or 

 
(ii)  where the contract has been entered into by a 

public company as defined in the Companies 
Ordinance, 1984 (XLVII of 1984), of which he 
is a share holder but is neither a Director of the 
said company or a person holding an office of 
profit under the company nor a Managing 
Agent. 
 

(3)  If any question arises whether a member has, after his election, 
become subject to any disqualification, the Commissioner shall place the 
question before the Chief Executive, and if the opinion of the Chief 
Executive be that the member has been so subjected to disqualification, 
his seat shall become vacant. 
 Provided that no member shall be disqualified unless he is 
afforded an opportunity of being heard. 
 
13.  Resignation and removal:- (1) A member may resign his 
member-ship of the Council by notice in writing addressed to the 
Chairman. 
 
(2)  If a member is absent without leave of the Chairman, from three 
consecutive sessions of the Council, his seat shall become vacant. 
 
(3)  If a member fails to take and subscribe an oath in accordance 
with section 11, his seat shall become vacant. 
 
(4)  A member shall render himself liable to removal from 
membership if he incurs any of the following disqualification, namely:- 
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(a)  if he becomes a whole time or part time salaried 
official in the service of the Government of Pakistan or 
service of Northern Areas, or of a public statutory 
corporation, a local body or other local authority; 
 
(b)  if he is under contract for work to be done or 
goods to be supplied to the Council or has otherwise any 
peculiar interest in its affairs; 
 
(c)  if he has been convicted of an offence for 
corrupt or illegal practice relating to election or has been 
found guilty of any such offence or practices in any 
proceedings questioning the validity or regularity of an 
election, unless, four years or such less period as the 
Government of Pakistan may by notification determine 
specially in his behalf, has elapsed from the date of the 
order, or from the date of expiry of the sentence, if any; 
 
(d)  if he is guilty of an abuse of power or of, any 
misconduct in the discharge of his duties as a member or 
has been responsible for any loss or misappropriation of 
any money or property of the Government of Pakistan or 
Northern Areas or of any local body or local authority; 
(e)  If a vote of no-confidence is passed against him 
by not less than two third of the members in a session 
held  on  a  written  requisition  signed by at least one-
half of them calling upon the Chairman to convene a 
special meeting of the Council to consider the no-
confidence motion; or 
 
(f) If he is engaged or is reasonably suspected of 
being engaged in subversive activities, or is reasonably 
suspected of being associated with others engaged in 
subversive activities. 
 
Explanation:- In this sub-section the term “misconduct” 
includes bribery, corruption, nepotism or any attempt at, 
or abutment of, such misconduct or failure to perform 
the functions of office. 
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(5)  A person who renders himself liable to removal from 
membership under sub-section (4) may be removed from membership by 
an order of the Chairman and shall not be eligible for election to the 
Council for such a period not exceeding five years as the Chairman may 
determine. 

14. Bar against double membership:- No person shall, at the same
time, be member in respect of more than one constituency or member of 
a Local Council as defined in the explanation to section 19-A of the 
Northern Areas Local Government Order, 1979. 

15. Casual Vacancy:- If the seat of a member becomes vacant
during the term of the office of the Council, it shall be filled by election 
and such member shall hold office for the residue of the term of his 
predecessor. 

16. Allowances and privileges of Members:- The members shall be
entitled to such honorarium, allowances and privileges as may be 
prescribed by rules. 

17. Power to make laws:- (1) Subject to such limitations as the
Government of Pakistan may, from time to time, impose, the Council 
may make laws with respect to any matter enumerated in Schedule Il to 
this Order. 

(2)  The Council shall not make any law, which is repugnant to the 
injunctions of Islam as laid down in Holy Quran and Sunnah or adversely 
affecting personal law rights of any Muslim sect. 

17-A.  Chief Executive assent to Bills:- (1) Subject to this Order, when 
a Bill has been passed by the Council, it shall be presented  to the Chief 
Executive for assent. 

(2) When a Bill is presented to the Chief Executive for assent, the 
Chief Executive shall within fifteen days:- 

(a)  assent to the Bill, or 
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(b)  return the Bill to the Council with a message requesting 
that the Bill or any specified provision thereof, be reconsidered 
and that any amendment specified in the message may be 
reconsidered. 

 
(3)  When the Chief Executive has assented to a Bill, it shall become 
law and be called an Act of Council. 

 
17-B.  Legislative powers of the Government of Pakistan:- The 
Government of Pakistan may, by an Order make laws with respect to 
matters not enumerated in Schedule II to this Order. 

 
17-C. Inconsistency between law made by Government of Pakistan 
and Council:- If any provision of a law made by the Council is 
repugnant to the law made by the Government of Pakistan the law made 
by the Government of Pakistan, whether made before or after the law 
made by the Council, shall prevail. 
 
17-D. Budget:- Annual budget allocated shall be presented before the 
Council in the form of a statement. 
 
18.  Rules of procedure and quorum:- (1) The procedure of the 
Council shall be regulated by rules of procedure to be framed by the 
Council at its first session. 
 
(2)  If, at any time during a session of the Council, the attention is 
drawn to the fact that the number of members present is less than one-
third of the total number of members, the person presiding shall either 
suspend the session until number of members present is not less than 
one-third or adjourn the session. 
 
(3)  The proceedings of the Council shall be conducted in Urdu and 
the minutes of the session of the Council shall be drawn up and recorded 
by the Secretary of the Council. 

 
19.  Development forums:- The Chief Executive shall, by order in 
writing, constitute, recommending, approving and monitoring fora for 
development schemes in accordance with guidelines issued by the 
Planning Commission of Pakistan. 
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19-A. Fundamental Rights:- (1) The people of the Northern Areas shall 
have the Fundamental Rights specified in Chapter-I of Part-Il of the 
Constitution of the Islamic Republic of Pakistan. 

 
(2)  The Chief Court may, if it is satisfied that no adequate remedy is 
provided by law, on the application of any aggrieved person, make an 
order giving such direction to any person or authority exercising any 
power or performing any functions in, or in relation to, any territory 
within the jurisdiction of that Court as may be appropriate for the 
enforcement of any of the Fundamental Rights. 
 
19-B. Liability to pay tax:- The people of Northern Areas shall be liable 
to pay taxes and other levies competently imposed under an Act of the 
Council or under any law made by the Government of Pakistan. 

 
19-C. Judicial System:- (1) Judicial system in the Northern Areas shall 
consist of the following Courts, namely:-  

(i) the Court of Appeals; 
(ii) the Chief Court; 
(iii) subordinate judiciary; and 
(iv) any other Court specially set-up for any other purpose.  

(2) The composition of, and the jurisdiction exercisable by, each 
Court shall be such as has been, or may be, determined by law. 
(3) The Courts existing immediately before the commencement of 
the Northern Areas Council Legal Framework (Amendment) Order, 
1999, shall continue and the Court of Appeals shall be established as 
soon as possible. 

 
20. Bar of jurisdiction:- No Court shall have jurisdiction to inquire 
into or question the validity of any act done, or any order or resolution 
passed, under this Order. 
 
21. Power of Government to make Rules:-  The Government of 
Pakistan may make Rules for carrying out the purposes of this Order. 

 
22. Repeal:- The Northern Areas Council Legal Framework 
Order, 1975 is hereby repealed.  
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Schedule I 
 

FORM “A” 
 

OATH OF OFFICE OF THE CHIEF  EXECUTIVE 
NORTHERN AREAS. 

 
(See section 11) 

 
 I, …………, being the Chief Executive of the Northern Areas, 
do solemnly swear that I will bear true faith and allegiance to  Pakistan 
and uphold the sovereignty and integrity of Pakistan; 
 

That, as Chief Executive of the Northern Areas, I will be faithful 
to the declaration of the founder of Pakistan, Quaid-i-Azam Muhammad 
Ali Jinnah, that Pakistan would be a democratic State based on Islamic 
Principles of Social Justice; 
 

That, I will perform my functions honestly and faithfully; 
 

That, I shall strive to preserve the Islamic Ideology which is the 
basis for the creation of Pakistan; 
 

That, I shall strive to preserve and to maintain religious/sectarian 
harmony in the Northern Areas and shall not indulge in any activity 
prejudicial to this cause; and 
 
 That, I will not directly or indirectly communicate or reveal to 
any person any official secret which may come to my knowledge as 
Chief Executive of the Northern Areas Council. 
 
 
Place…………..   Signature of Chief Executive    
Date…............... 
 

Signature of Chairman Chief Court 
Northern Areas 
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FORM “B” 

OATH OF OFFICE OF THE MEMBER 
NORTHERN AREAS LEGISLATIVE COUNCIL 

(See section 11) 

I, ……………, have been elected as a Member of the Northern 
Areas Legislative Council, do solemnly swear that I will bear true faith 
and allegiance to  Pakistan and uphold the sovereignty and integrity of 
Pakistan; 

That, as Member of the Northern Areas Legislative Council, I 
will be faithful to the declaration of the founder of Pakistan, Quaid-i-
Azam Muhammad Ali Jinnah, that Pakistan would be a democratic State 
based on Islamic Principles of Social Justice; 

That, I will perform my functions honestly and faithfully; 

That, I shall strive to preserve the Islamic Ideology which is the 
basis for the creation of Pakistan; 

That, I shall strive to preserve and to maintain religious/sectarian 
harmony in the Northern Areas and shall not indulge in any activity 
prejudicial to this cause; and 

That, I will not directly or indirectly communicate or reveal to 
any person any official secret which may come to my knowledge as 
Member of the Northern Areas Legislative Council.  

Place………….. Signature of Member 
Date…............... 

Signature of Speaker 
Northern Areas Legislative Council 
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FORM “C” 
 

OATH OF OFFICE OF THE DEPUTY CHIEF EXECUTIVE 
NORTHERN  AREAS  LEGISLATIVE  COUNCIL 

 
 

[See section 11(3)] 
 

 I, ……………, being the Deputy Chief Executive of the 
Northern Areas Legislative Council, do solemnly swear that I will bear 
true faith and allegiance to  Pakistan and uphold the sovereignty and 
integrity of Pakistan. 
 
 That, as Deputy Chief Executive of the Northern Areas 
Legislative Council, I will be faithful to the declaration of the founder of 
Pakistan, Quaid-i-Azam Muhammad Ali Jinnah, that Pakistan would be a 
democratic State based on Islamic Principles of Social Justice; 
 
 That, I will perform my functions honestly and faithfully; 
 
 That, I shall strive to preserve the Islamic Ideology which is the 
basis for the creation of Pakistan; 
 
 That, I shall strive to preserve and to maintain religious/sectarian 
harmony in the Northern Areas and shall not indulge in any activity 
prejudicial to this cause; and 
 
 That, I will not directly or indirectly communicate or reveal to 
any person any official secret which may come to my knowledge as 
Deputy Chief Executive of the Northern Areas Legislative Council. 
 
 
Place…………..  Signature of Deputy Chief Executive    
Date…............... 

Signature  of  Chief  Executive 
Northern  Areas 
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FORM “D” 
 

OATH OF OFFICE OF THE SPEAKER 
NORTHERN AREAS LEGISLATIVE COUNCIL 

 
[See section 11(3)]  

 
 I, …………, being the Speaker of the Northern Areas 
Legislative Council, do solemnly swear that I will bear true faith and 
allegiance to  Pakistan and uphold the sovereignty and integrity of 
Pakistan. 
 
 That, as Speaker of the Northern Areas Legislative Council, I 
will be faithful to the declaration of the founder of Pakistan, Quaid-i-
Azam Muhammad Ali Jinnah, that Pakistan would be a democratic State 
based on Islamic Principles of Social Justice; 
 
 That, I will perform my functions honestly and faithfully; 
 
 That, I shall strive to preserve the Islamic Ideology which is the 
basis for the creation of Pakistan; 
 
 That, I shall strive to preserve and to maintain religious/sectarian 
harmony in the Northern Areas and shall not indulge in any activity 
prejudicial to this cause; and 
 
 That, I will not directly or indirectly communicate or reveal to 
any person any official secret which may come to my knowledge as 
Speaker of the Northern Areas Legislative Council. 
 
Place…………..    Signature of Speaker 
Date…............... 
 

Signature of Chief Executive 
Northern Areas 
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                               FORM “E” 
 

OATH OF  OFFICE  OF  THE  ADVISER 
NORTHERN AREAS LEGISLATIVE COUNCIL 

 
[See section 11(3)] 

 
 I, ………………,  being the Adviser of the Northern Areas 
Legislative Council, do solemnly swear that I will bear true faith and 
allegiance to  Pakistan and uphold the sovereignty and integrity of 
Pakistan. 
 
 That, as Adviser of the Northern Areas Legislative Council, I 
will be faithful to the declaration of the founder of Pakistan, Quaid-i-
Azam Muhammad Ali Jinnah, that Pakistan would be a democratic State 
based on Islamic Principles of Social Justice; 
 
 That, I will perform my functions honestly and faithfully; 
 
 That, I shall strive to preserve the Islamic Ideology which is the 
basis for the creation of Pakistan; 
 
 That, I shall strive to preserve and to maintain religious/sectarian 
harmony in the Northern Areas and shall not indulge in any activity 
prejudicial to this cause; and 
 
 That, I will not directly or indirectly communicate or reveal to 
any person any official secret which may come to my knowledge as 
Adviser of the Northern Areas Legislative Council. 
 
 
Place…………..    Signature of Adviser  
Date…............... 
 
 

Signature  of  Chief  Executive 
Northern  Areas 
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    SCHEDULE II 
(See section 17) 

1. Public order (but not including the use of Naval, Military, Air 
Force, or any other Armed Forces of the Federation in aid of the 
civil power). 

2. Preventive detention for reasons in connection with the 
maintenance of public order; persons subjected to such 
detention. 

3. Prisons, reformatories, borstal institutions and other institutions 
of a like nature and persons detained therein, arrangements with 
other provinces for the use of prisons and other institutions.  

4. Land, that is to say, rights in or over land; land tenures, including 
the relation of landlord and tenant, and the collection of rents; 
transfer, alienation and devolution of agricultural land; land 
improvement and agricultural loans, colonization. 

5. Land revenue, including the assessment and collection of 
revenue, the maintenance of land records, survey for revenue 
purpose and records of rights and alienation of revenues. 

6. Works, lands and buildings vested in or in the possession of the 
Northern Areas administration. 

7. Compulsory acquisition or requisitioning of property. 

8. Agriculture, including agricultural education and research 
protection against pests and prevention of plant diseases. 

9. Local Government, that is to say, the constitution and powers of 
Municipal Corporations, Improvement Trusts, District Councils, 
Settlement Authorities and other Local Authorities for the 
purpose of local self-government or village administration. 

10. Preservation, protection and improvement of stock, and 
prevention of animal diseases; veterinary training and practice. 
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11. Pounds and the prevention of cattle trespass. 

12. Water, including water supplies, irrigation and canals, drainage 
and embankments, water storage and water power; flood control. 

13. Libraries, museums and ancient and historical monuments.  

14. Botanical, Zoological and anthropological surveys.  

15. Theatres; cinemas; sports; entertainments and amusements. 

16.  Public health and sanitation; hospitals and dispensaries. 

17. Registration of births and deaths. 

18. Burials and burial grounds; cremations and cremation grounds. 

19. Relief of the disabled and un-employed. 

20. Intoxicating liquors, that is to say, the production, manufacture, 
possession, transport, purchase and sale of intoxicating liquors 
and other narcotic drugs. 

21.  Boilers. 

22. Markets and fairs. 

23. Money lending and money lenders; relief of indebtedness. 

24. Protection of wild animals and birds. 

25. Prevention of cruelty to animals. 

26. Adulteration of food-stuff and other goods. 

27. Betting and gambling. 

28. Fisheries. 

29. Professions. 

30. Inns and in-keepers. 

31. Orphanages and poor houses. 

32. Taxes on agricultural income and on the value of agricultural 
land. 

33.  Lunacy and mental deficiency including places for reception of 
treatment of lunatics and mental deficient. 
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34. Duties in respect of succession to agricultural land. 

35. Estate duty in respect of agricultural land. 

36. Taxes on lands and buildings. 

37. Taxes on advertisement. 

38. Taxes on goods and passengers carried by road or on inland 
waterways. 

39. Taxes on vehicles, whether mechanically propelled or not, 
suitable for use on a road; on boats, launches and steamers on 
inland water; on tram cars. 

40. Taxes on animals and boats. 

41. Tolls. 

42. Capitation Taxes. 

43. Taxes on luxuries, including taxes on entertainments and 
amusements. 

44. Taxes on profession, trades, callings and employment. 

45. Relief of poor; un-employment. 

46. Offences against laws with respect of any of the matters in this 
list. 

47. Inquiries and statistics for the purpose of any of the matters in 
this list. 

48. Cesses on the entry of goods into a local area for consumption, 
use or sale therein. 

49. Dues on passengers and goods carried on roads or inland water-
ways. 
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CHAPTER I 
  

FUNDAMENTAL RIGHTS 
(See section 19-A) 

Article 
 
8. Laws inconsistent with or in derogation of fundamental 
rights to be void:- (1) Any law, or any custom or usage having the force 
of law, insofar as it is inconsistent with the rights conferred by this 
Chapter, shall, to the extent of such inconsistency, be void. 
 
(2) The State shall not make any law, which takes away or abridges 
the rights so conferred and any law made in contravention of this clause 
shall, to the extent of such contravention, be void. 
 
(3) The provisions of this Article shall not apply to:- 
 
(a) any law relating to members of the Armed Forces, or  of the 
police or of such other forces as are charged with the maintenance of 
public order, for the purpose of ensuring the proper discharge of their 
duties of the maintenance of discipline among them; or 
 
(b) any  of  the —   

 
(i) Laws specified in the First Schedule as in force 

immediately before the commencing day or as amended 
by any of the law specified in that Schedule; 

 
(ii) Other laws specified in Part I of the First Schedule and 

no such law nor any provision thereof shall be void on 
the ground that such law or provision is inconsistent 
with, or repugnant to, any provision of this Chapter.  

 
(4) Notwithstanding anything contained in paragraph (b) of clause 
(3), within a period of two years from the commencing day, the 
appropriate legislature shall bring the laws specified in Part II of the first 
Schedule into conformity with the rights conferred by this Chapter. 
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 Provided that the appropriate legislature may by resolution 
extend the said period of two years by a period not exceeding six months. 

 
Explanation:- If in respect of any law [Majlis-e-Shoora (Parliament)] is 
the appropriate legislature, such resolution shall be a resolution of the 
National Assembly.  

 
(5) The rights conferred by this Chapter shall not be suspended 
except as expressly provided by the Constitution.  

 
9. Security of person:- No person shall be deprived of life or 
liberty save in accordance with law. 

 
10. Safeguards as to arrest and detention:- (1) No person who is 
arrested shall be detained in custody without being informed, as soon as 
may be, of the grounds for such arrest, not shall he be denied the right to 
consult and be defended by a legal practitioner of his choice.  

 
(2) Every person who is arrested and detained in custody shall be 
produced before a Magistrate within a period of twenty four hours of 
such arrest, excluding the time necessary for the journey from the place 
of arrest to the Court of the nearest Magistrate, and no such person shall 
be detained in custody beyond the said period without the authority of a 
Magistrate. 

 
(3) Nothing in clause (1) and (2) shall apply to any person who is 
arrested or detained under any law providing for preventive detention.  

 
(4) No law providing for preventive detention shall be made except 
to deal with persons acting in a manner prejudicial to the integrity, 
security or defence of Pakistan or any part thereof, or external affairs of 
Pakistan, or public order, or the maintenance of supplies or services, and 
no such law shall authorize the detention of a person for a period 
exceeding three months unless the appropriate Review Board has, after 
affording him an opportunity of being heard in person, reviewed his case 
and reported, before the expiration of the said period, that there is, in its 
opinion, sufficient cause for such detention, and, if the detention is 
continued after the said period of three months, unless the appropriate 
Review Board has reviewed his case and reported, before the expiration 
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of each period of three months, that there is, in its opinion, sufficient 
cause for such detention.  

Explanation I:-In this Article, “the appropriate Review Board” means; 

(i) in the case of a person detained under a Federal Law,  a Board 
appointed by the Chief Justice of Pakistan and consisting of a 
Chairman and two other persons, each of whom is or has been a 
Judge of the Supreme Court or a High Court; and 

(ii) in the case of a person detained under a Provincial Law, a Board 
appointed by the Chief Justice of the High Court concerned and 
consisting of a Chairman and two other persons, each of whom is 
or has been a Judge of a High Court. 

Explanation II:-  The opinion of a Review Board shall be expressed in 
terms of the views of the majority of its members. 

(5) When any person is detained in pursuance of an order made 
under any law providing for preventive detention, the authority making 
the order shall, within fifteen days from such detention, communicate to 
such person the grounds on which the order has been made, and shall 
afford him the earliest opportunity of making a representation against the 
order. 

Provided that the authority making any such order may refuse to 
disclose facts which such authority considers it  to be against the public 
interest to disclose.  

(6) The authority making the order shall furnish to the appropriate 
Review Board all documents relevant to the case unless a certificate, 
signed by a Secretary to the Government concerned, to the effect that it is 
not in the public interest to furnish any documents, is produced. 

(7) Within a period of twenty-four months commencing on the day 
of his first detention in pursuance of an order made under a law 
providing for preventive detention, no person shall be detained in 
pursuance of any such order for more than a total period of eight months 
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in the case of a person detained for acting in manner prejudicial to public 
order and twelve months in any other case; 

 Provided that this clause shall not apply to any person who is 
employed by, or works for, or acts on instruction received from the 
enemy or who is acting or attempting to act in a manner prejudicial to the 
integrity, security or defence of Pakistan or any part thereof or who 
commits or attempts to commit any act which amounts to an anti-
national activity as defined in a Federal Law or is a member of any 
association which has for its objects, or which indulges, in, any such 
anti-national activity. 

(8) The appropriate Review Board shall determine the place of 
detention of the person detained and fix a reasonable subsistence 
allowance for his family. 

(9) Nothing in this Article shall apply to any person who for the time 
being is an enemy alien.  

11. Slavery, forced labour, etc.  prohibited:-  (1) Slavery is 
non-existent and forbidden and no law shall permit or facilitate its 
introduction into Pakistan in any form. 

(2) All forms of forced labour and traffic in human being are 
prohibited.  

(3) No child below the age of fourteen years shall be engaged in any 
factory or mine or any other hazardous employment. 

(4) Nothing in this Article shall be deemed to affect compulsory 
service. 

(a) by any person undergoing punishment for an offence 
against any law; or 

(b) required by any law for public purpose; 
Provided that no compulsory service shall be of a cruel nature or 

incompatible with human dignity. 
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12. Protection against retrospective punishment:- (1) No law 
shall authorise the punishment of a person:- 

 
(a) for an act or omission that was not punishable by law at the time 

of the act or omission; or 
 
(b) for an offence by a penalty greater than, or of a kind different 

from, the penalty, prescribed by law for that offence at the time 
the offence was committed. 

 
(2) Nothing in clause (I) or in Article 270 shall apply to any law 
making acts of abrogation or subversion of a Constitution in force in 
Pakistan at any time since the twenty third day of March, one thousand 
nine hundred and fifty six, an offence. 
 
13. Protection against double punishment and self-
incrimination:-  No person — 

 
(a) shall be prosecuted or punished for the same offence more than 

once; or 
 
(b) shall, when accused of an offence, be compelled to be a witness 

against himself. 
 
 
(14) Inviolability of dignity of man, etc.:-   (1) The dignity of 
man and, subject to law, the privacy of home, shall be inviolable. 

 
(2) No person shall be subjected to torture for the purpose of 
extracting evidence. 

 
15. Freedom of Movement, etc.:- Every citizen shall have the right 
to remain, and, subject to any reasonable restriction imposed by law in 
the public interest, enter and move freely throughout Pakistan and to 
reside and settle in any part thereof. 

 
16. Freedom of Assembly:- Every citizen shall have the right to 
assemble peacefully and without arms, subject to any reasonable 
restrictions imposed by law in the interest of public order. 
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17. Freedom of Association:- (1) Every citizen shall have 
the right to form associations or unions, subject to any reasonable 
restrictions imposed by law in the interest of sovereignty or integrity of 
Pakistan, public order or morality.  

 
(2) Every citizen, not being in the service of Pakistan, shall have the 
right to form or be a member of a political party subject to any 
reasonable restrictions imposed by law in the interest of the sovereignty 
or integrity of Pakistan and such law shall provide that where the Federal 
Government declares that any political party has been formed or is 
operating in a manner prejudicial to the sovereignty or  integrity of 
Pakistan, the Federal Government shall, within fifteen days of such 
declaration, refer the matter to the Supreme Court whose decision on 
such reference shall be final. 

 
(3) Every political party shall account for the source of its funds in 
accordance with law. 

 
18. Freedom of Trade, Business or Profession:- Subject to such 
qualifications, if any, as may be prescribed by law, every citizen shall 
have the right to enter upon any lawful profession or occupation, and to 
conduct any lawful trade or business; 

 
Provided that nothing in this Article shall prevent:- 

 
(a) the regulation of any trade or profession by licensing system; or 
 
(b) the regulation of trade, commerce or industry in the interest of 

free competition therein; or 
 
(c) the carrying on, by the Federal Government or a Provincial 

Government, or by a corporation controlled by any such 
Government, of any trade, business, industry or service, to the 
exclusion, complete or partial, of other persons. 

 
19. Freedom of Speech, etc.:- Every citizen shall have the 
right to freedom of speech and expression, and there shall be freedom of 
the press, subject to any reasonable restrictions imposed by law in the 
interest of the glory of Islam or the integrity, security or defence of 
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Pakistan or any part thereof, friendly relations with foreign States, public 
order, decency or morality, or in relation to contempt of Court, 
commission of or incitement to an offence.  

 
20. Freedom to profess religion and to manage Religious 
Institutions:- Subject to law, public order and morality:- 

 
(a) every citizen shall have the right to profess, practice and 

propagate his religion; and 
 
(b) every religious denomination and every sect thereof shall have 

the right to establish, maintain and manage its religious 
institutions.  

 
21. Safeguard against taxation for purposes of any particular 
religion:- No person shall be compelled to pay any special tax the 
proceeds of which are to be spent on the propagation or maintenance of 
any religion other than his own. 

 
22. Safeguards as to Educational Institutions in respect of 
religion etc.:- (1) No person attending any educational institution shall 
be required to receive religious instruction, or take part in any religious 
ceremony, or attend religious worship, if such instruction, ceremony or 
worship relates to a religion other than his own. 

 
(2) In respect of any religious institution, there shall be no 
discrimination against any community in the granting of exemption or 
concession in relation to taxation. 

 
(3) Subject to law, 

 
(a) no religious community or denomination shall be 

prevented from providing religious instruction for pupils 
of that community or denomination in any educational 
institution maintained wholly by that community or 
denomination; and 
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(b) no citizen shall be denied admission to any educational 
institution receiving aid from public revenues on the 
ground only of race, religion, caste or place of birth. 

 
(4) Nothing in this Article shall, prevent any public authority from 
making provisions for the advancement of any socially or educationally 
backward class of citizens. 
 
23. Provision as to property:- Every citizen shall have the 
right to acquire, hold and dispose of property in any part of Pakistan, 
subject to the Constitution and any reasonable restrictions imposed by 
law in the public interest. 

 
24. Protection of property rights:- (1) No person shall be 
compulsorily deprived of his property save in accordance with law. 

 
(2) No property shall be compulsorily acquired or taken possession 
of save for a public purpose, and save by the authority of law which 
provides for compensation therefore and either fixes the amount of 
compensation or specifies the principles on and the manner in which 
compensation is to be determined and given. 

 
(3) Nothing in this Article shall affect the validity of, — 
 
(a) any law permitting the compulsory acquisition or taking 

possession of any property for preventing danger to life, property 
or public health; or 

 
(b) any law permitting the taking over of any property which has 

been acquired by, or come into the possession of, any person by 
any unfair means, or in any manner, contrary to law; or 

 
(c) any law relating to the acquisition, administration or disposal of 

any property which is or is deemed to be enemy property or 
evacuee property under any law (not being property which has 
ceased to be evacuee property under any law); or 

(d) any law providing for taking over of the management of any 
property by the State for a limited period, either in the public 
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interest or in order to secure the proper management of the 
property, or for the benefit of its owner; or 

(e) any law providing for the acquisition of any class of property for 
the purpose of — 

(i) providing education and medical aid to all or any 
specified class of citizens; or 

(ii) providing housing and public facilities and services such 
as roads, water supply, sewerage, gas and electric power 
to all or any specified class of citizens; or 

(iii) providing maintenance to those who, on account of 
unemployment, sickness, infirmity or old age, are unable 
to maintain themselves; or 

(f) any existing  law or any law made in pursuance of Article 253. 

(4) The adequacy or otherwise of any compensation provided for by 
any such law as is referred to in this Article, or determined in pursuance 
thereof, shall not be called in question in any Court. 

25. Equality of citizens:- (1) All citizens are equal before law and
are entitled to equal protection of law. 

(2) There shall be no discrimination on the basis of sex alone. 

(3) Nothing in this Article shall prevent the State from making any 
special provision for the protection of women and children. 

26. Non-discrimination in respect of access to public places:- (1)
In respect of access to places of public, entertainment or resort, not 
intended for religious purpose only, there shall be no discrimination 
against any citizen on the ground only of race, religion, caste, sex, 
residence or place of birth. 

(2) Nothing in clause (I) shall prevent the State from making any 
special provision for women and children. 
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27. Safeguard against discrimination in services:- (1) No 
citizen otherwise qualified for appointment in the service of Pakistan 
shall be discriminated against in respect of any such appointment on the 
ground only of race, religion, caste, sex, residence or place of birth; 

 
 Provided that, for a period not exceeding twenty years from the 
commencing day, posts may be reserved for persons belonging to any 
class or area to secure their adequate representation in the service of 
Pakistan; 

 
 Provided further that, in the interest of the said service, specified 
posts or services may be reserved for members of either sex if such posts 
or services entail the performance of duties and functions which cannot 
be adequately performed by members of the other sex. 

 
(2) Nothing in clause (I) shall prevent any Provincial Government, 
or any local or other authority in a Province, from prescribing, in relation 
to any post or class of service under that Government or authority, 
conditions as to residence in the Province, for a period not exceeding 
three years, prior to appointment under that Government or authority. 

 
28. Preservation of language, script and culture:- Subject to 
Article 251, any section of citizens having a distinct language, script or 
culture shall have the right to preserve and promote the same and subject 
to law, establish institutions for that purpose. 
 

 



Resolution of the Security Council, 17th January, 1948  Appendix-XX 

 
1100 

[APPENDIX  XX] 
 

RESOLUTION ADOPTED AT THE 229TH MEETING OF THE 

SECURITY COUNCIL, 17TH JANUARY, 1948 (S/651). 

 

The Security Council, 

Having heard statements on the situation in Kashmir from 
representatives of the Governments of India and Pakistan; 

 
Recognizing the urgency of the situation; taking note of the telegram 

addressed on 6th January by its President to each of the parties and of 
their replies thereto; and in which they affirmed their intention to 
conform to the Charter; 

 
Calls upon both the Government of India and the Government of 

Pakistan to take immediately all measures within their power (including 
public appeals to their people) calculated to improve the situation and to 
refrain from making any statements and from doing or causing to be 
done or permitting any acts which might aggravate the situation; 

 
And further requests each of those Governments to inform the 

Council immediately of any material change in the situation which 
occurs or appears to either of them to be about to occur while the matter 
is under consideration by the Council, and consult with the Council 
thereon. 
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[APPENDIX  XXI] 
 

Resolution of the Security Council, 20th January 1948. 

The Security Council, 
 
Considering that it may investigate any dispute or any situation 

which might, by its continuance, endanger the maintenance of 
international peace and security; that, in the existing state of affairs 
between India and Pakistan, such an investigation is a matter of urgency; 
 
Adopts the following Resolution: 
 
A.  A Commission of the Security Council is hereby established 
composed of representatives of three members of the United Nations, 
one to be selected by India, one to be selected by Pakistan, and the third 
to be designated by the two so selected. 

 
 Each representative on the Commission shall be entitled to select 

his alternates and assistants. 
 

B.  The Commission shall proceed to the spot as quickly as possible. 
It shall act under the authority of the Security Council and in accordance 
with the directions it may receive from it. It shall keep the Security 
Council currently informed of its activities and of the development of the 
situation. It shall report to the Security Council regularly, submitting its 
conclusions and proposals. 
 
C.  The Commission is invested with a dual function: (1) to 
investigate the facts pursuant to Article 34 of the Charter; (2) to exercise, 
without interrupting the work of the Security Council any mediatory 
influence likely to smooth away difficulties, to carry out the directions 
given to it by the Security Council, and to report how far the advice and 
directions, if any, of the Security Council, have been carried out.  
 
D.  The Commission shall perform the functions described in clause 
C: (1) in regard to the situation in the Jammu and Kashmir State set out 
in the letter of the Representative of India addressed to the President of 
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the Security Council,  dated 1 January 1948, and in the letter from the 
Minister of Foreign Affairs of Pakistan addressed to the Secretary-
General, dated 15 January 1948; and (2) in regard to other situation set 
out in the letter from the Minister of Foreign Affairs of Pakistan 
addressed to the Secretary-General, dated 15 January 1948, when the 
Security Council so directs. 

 
E.  The Commission shall take its decision by majority vote. It shall 
determine its own procedure. It may allocate among its members, 
alternate members, their assistants, and its personnel such duties as may 
have to be fulfilled for the realization of its mission and the reaching of 
its conclusions. 
 
F.    The Commission, its members, alternate members, their 
assistants and its personnel, shall be entitled to journey separately or 
together, wherever the necessities of their tasks may require, and, in 
particular, within those territories which are the theatre of the events of 
which the Security Council is seized. 
 
G.  The Secretary-General of the United Nations shall furnish the 
Commission with such personnel and assistance as it may consider 
necessary. 
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[APPENDIX  XXII] 
 

Resolution of the Security Council of 21st April 1948. 
The Security Council, 

Having considered the complaint of the Government of India 
concerning the dispute over the State of Jammu and Kashmir, having 
heard the representative  of  India in support of that complaint and the 
reply and counter complaints of the representatives of Pakistan. 

Being strongly of opinion that the early restoration of peace and 
order in Jammu and Kashmir is essential and that India and Pakistan 
should do their utmost to bring about a cessation of all fighting; 

Noting with satisfaction that both India and Pakistan desire that the 
question of the accession of Jammu and Kashmir to India or Pakistan 
should be decided through the democratic method of a free and impartial 
plebiscite; 

Considering that the continuation of the dispute is likely to 
endanger international peace and security;  

Reaffirms the Council's Resolution of January 17th;  

Resolves that the membership of the Commission established by 
the Resolution of the Council of January 20th, 1948, shall be increased to 
five and shall include in addition to the membership mentioned in that 
Resolution, representatives of — and — and that if the membership of 
the Commission has not been completed within ten days from the 
adoption of this Resolution, the President of the Council may designate 
such other Member or Members of the United Nations as are required to 
complete the membership of five; 

Instructs the Commission to proceed at once to the Indian 
subcontinent and there place its good offices and mediation at the 
disposal of the Governments of India and Pakistan with a view to 
facilitating the taking of the necessary measures; both with respect to the 
restoration  of peace and order and  to  the  holding  of  a  plebiscite  by  
the  two  Governments,  acting  in cooperation with one another and with 
the Commission and further instructs the Commission to keep the 
Council informed of the action taken under the Resolution and to this 
end; 
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Recommends to the Governments of India and Pakistan the 
following measures as those which in the opinion of the Council are 
appropriate to bring about a cessation of the fighting and to create proper 
conditions for a free and impartial plebiscite to decide whether the State 
of Jammu and Kashmir is to accede to India or Pakistan. 

A.  Restoration of Peace and Order. 
1. The Government of Pakistan should undertake to use its best 
endeavours: 

 
(a) To secure the withdrawal from the State of Jammu and Kashmir of 

tribesmen and Pakistani nationals not normally resident therein who 
have entered the State for the purpose of fighting and to prevent any 
intrusion into the State of such elements and any furnishing of 
material aid to those fighting in the State. 

(b) To make known to all concerned that the measures indicated to this 
and the following paragraphs provide full freedom to all subjects of 
the State, regardless of creed, caste, or party, to express their views 
and to vote on the question of the accession of the State, and that 
therefore they should co-operate in the maintenance of peace and 
order. 

2.  The Government of India should: 

(a) When it is established to the satisfaction of the Commission set 
up in accordance with the Council's Resolution of  20 January 
that the tribesmen are withdrawing and that arrangements for the 
cessation of the fighting have become effective, put into 
operation in consultation with the Commission a plan for 
withdrawing their own forces from Jammu and Kashmir and 
reducing them progressively to the minimum strength required 
for the support of the civil power in the maintenance of Law and 
Order, 

(b)  Make known that the withdrawal is taking place in stages and 
announce the completion of each stage, 

(c)  When the Indian forces shall have been reduced to the minimum 
strength mentioned in (a) above, arrange in consultation with the 
Commission for the stationing of the remaining forces to be 
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carried out in accordance with the following principles : 

(i) That the presence of troops should not afford any 
intimidation or appearance of intimidation to the 
inhabitants of the State,  

(ii)  That as small a number as possible should be retained in 
forward areas, 

(iii) That any reserve of troops which may be included in the 
total strength should be located within their present Base 
area. 

3.  The Government of India should agree that until such time as the 
plebiscite administration referred to below finds it necessary to exercise 
the power of direction and supervision over the State forces and police 
provided for in Paragraph 8 they will be held in areas to be agreed upon 
with the Plebiscite Administrator. 

4.  After the plan referred to in paragraph 2(a) above has been put 
into operation, personnel recruited locally in each district should so far as 
possible be utilised for the re-establishment and maintenance of Law and 
Order with due  regard  to protection of minorities, subject to such 
additional requirements as may be specified by the Plebiscite 
Administration referred to in  paragraph  7. 

5.  If these local forces should be found to be inadequate, the 
Commission, subject to the agreement of both the Government of India 
and the Government of Pakistan, should arrange for the use of such 
forces of either Dominion as it seems effective for the purpose of 
pacification. 

B.   Plebiscite. 
6.  The Government of India should undertake to ensure that the 
Government of the State invite the major political group to designate 
responsible representatives to share equitably and fully in the conduct of 
the administration at the Ministerial level, while the plebiscite is being 
prepared and carried out. 

7.  The Government of India should undertake that there will be 
established in Jammu and Kashmir a Plebiscite Administration to hold a 
Plebiscite as soon as possible on the question of the accession of the 
State to India or Pakistan. 



Resolution of the Security Council 21st April 1948  Appendix-XXII 
 

1106 

8.  The Government of India should undertake that there will be 
delegated by the State to the Plebiscite Administration such powers as 
the latter considers necessary for holding a fair and impartial plebiscite 
including, for that purpose only, the direction and supervision of the 
State forces of police. 

9.  The Government of India should at the request of the Plebiscite 
Administration make available from the Indian forces such assistance as 
the Plebiscite Administration may require for the performance of its 
functions. 

10. (a) The Government of India should agree that a nominee of the 
Secretary-General of the United Nations will be appointed to be the 
Plebiscite Administrator. 

(b) The Plebiscite Administrator, acting as an officer of the State of 
Jammu and Kashmir, should have authority to nominate his Assistants 
and other subordinates and to draft regulations governing the Plebiscite. 
Such nominees should be formally appointed and such draft regulations 
should be formally promulgated by the State of Jammu and Kashmir. 

(c)  The Government of India should undertake that the Government 
of Jammu and Kashmir will appoint fully qualified persons nominated by 
the Plebiscite Administrator to act as special Magistrates within the State 
judicial system to hear cases which in the opinion of the Plebiscite 
Administrator have a serious bearing on the preparation for and the 
conduct of a free and impartial plebiscite. 

(d)  The terms of service of the Administrator should form the 
subject of separate negotiation between the Secretary-General of the 
United Nations and the Government of India. The Administrator should 
fix the terms of service for his Assistants and subordinates. 

(e)  The Administrator should have the right to communicate direct 
with the Government of the State and with the Commission of the 
Security Council and, through the Commission with the Security 
Council, with the Governments of India and Pakistan and with their 
Representatives with the Commission. It would be his duty to bring to 
the notice of any or all of the foregoing (as he in his discretion may 
decide) any circumstances arising which may tend, in his opinion, to 
interfere with the freedom of the Plebiscite. 

11.  The Government of India should undertake to prevent and to 
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give full support to the Administrator and his staff in preventing any 
threat, coercion or intimidation, bribery or other undue influence on the 
voters in the plebiscite, and the Government of India should publicly 
announce and should cause the Government of the State to announce this 
undertaking as an international obligation binding on all public 
authorities and officials in Jammu and Kashmir. 

12 The Government of India should themselves and through the 
Government of the State declare and make known that all subjects of the 
State of Jammu and Kashmir, regardless of creed, caste or party, will be 
safe and free in expressing their views and in voting on the question of 
the accession of the State and that there will be freedom of the press, 
speech and assembly and freedom of travel in the State, including 
freedom of lawful entry and exit. 

13.  The Government of India should use and should ensure that the 
Government of the State also use their best endeavours to effect the 
withdrawal from the State of all Indian nationals other than those who 
are normally resident therein or who on or since 15 August 1947 have 
entered it for a lawful purpose. 

14. The Government of India should ensure that the Government of 
the State release all political prisoners and take all possible steps so that: 

(a)   all citizens of the State who have left it on account of 
disturbances are invited, and are free, to return to their homes 
and to exercise their rights as such citizens;  

(b)  there is no victimization; 

(c)  minorities in all parts of the State are accorded adequate 
protection. 

15.  The Commission of the Security Council should at the end of the 
plebiscite certify to the Council whether the plebiscite has or has not 
been really free and impartial. 

C.  General Provisions. 
16. The Governments of India and Pakistan should each be invited to 
nominate a Representative to be attached to the Commission for such 
assistance as it may require in the performance of its task. 
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17.  The Commission should establish in Jammu and Kashmir such 
Observers as it may require of any of the proceedings in pursuance of the 
measures indicated in the foregoing paragraphs. 

18.    The Security Council Commission should carry out the tasks 
assigned to it herein. 
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Resolution of the Security Council of 3rd June 1948. 

The Security Council, 

Reaffirms its resolution of 17th January 1948, 20th January 1948 
and 21st April 1948, 

Directs the Commission of Mediation to proceed without delay to 
the areas of dispute with a view to accomplishing in priority the duties 
assigned to it by the Resolution of 21st April 1948, 

And directs the Commission further to study and report to the 
Security Council when it considers appropriate on the matters raised in 
the letter of Foreign Minister of Pakistan, dated the 15th January 1948, in 
the order outlined in paragraph D of the Resolution of the Council dated 
the 20th January 1948. 
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RESOLUTION ADOPTED BY THE UNCIP, 
13  AUGUST  1948  (S/1100,Para, 75). 

The United Nations  Commission for India and Pakistan having 
given careful consideration to the points of view expressed by the 
representatives of India and Pakistan regarding the situation in the state 
of Jammu and Kashmir , and  

Being of the opinion that the prompt cessation of hostilities and the 
correction of conditions the continuance of which is likely to endanger 
international peace and security are essential to implementation of its 
endeavors to assist the Governments of India and Pakistan in effecting a 
final settlement of the situation. 

Resolves to submit simultaneously to the Governments of India and 
Pakistan the following proposal : 

    PART  I  

Ceasefire Order 

A) The Governments of India and Pakistan agree that their
respective high commands will issue separately and simultaneously a 
cease-fire order to apply to all forces under their control in the State of 
Jammu and Kashmir as of the earliest practicable date or dates to be 
mutually agreed upon within four days after these proposals have been 
accepted by the   both Governments.  

B) The High Commands of the Indian and Pakistani forces agree to
refrain from taking any measures that might augment the military 
potential of the forces under their control in the State of Jammu and 
Kashmir. 

(For the purpose of these proposals “forces under their control” 
shall be considered to include all forces, organized and unorganized, 
fighting or participating in hostilities on their respective sides). 
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C. The Commanders-in-Chief of the forces of India and Pakistan 
shall promptly confer regarding any necessary local changes in present 
dispositions which may facilitate the cease-fire 
 
D. In its discretion and as the Commission may find practicable, the 
Commission will appoint Military Observers who, under the authority of 
the Commission and with the cooperation of both commands , will 
supervise the observance of  the cease-fire order. 
 
E. The Government of India and the Government of Pakistan agree to 
appeal to their respective peoples to assist in creating and maintaining an 
atmosphere favorable to the promotion of further negotiations . 

 
       Part II 

 
   Truce   Agreement 

Simultaneously with the acceptance of the proposal for the 
immediate cessation  of hostilities as outlined in part I, both 
Governments accept the following principles as a basis for the 
formulation of a Truce Agreement, the details of which shall be worked 
out in discussion between their representatives and the Commission  . 
 
     A 
 
1. As the presence of troops of Pakistan in the territory of the State 
of Jammu and Kashmir constitutes a material change in the situation 
since it was represented by the Government of Pakistan before the 
Security Council, the Government of Pakistan agrees to withdraw   its 
troops from that  State. 
 
2. The Government of Pakistan will use its best endeavour to 
secure the withdrawal from the State of Jammu and Kashmir of  
tribesmen and Pakistan nationals not normally resident therein who have 
entered the State for the purpose of fighting. 
 
3. Pending a final solution, the territory evacuated by the Pakistani 
troops will be administered by the local authorities under the surveillance 
of the Commission. 
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B 
 

1. When the Commission shall have notified the Government of 
India that the tribesmen and Pakistan nationals referred to in part II A -.2 
hereof have withdrawn, thereby  terminating the situation which was 
represented by the Government of India to the Security Council as 
having occasioned the presence of Indian forces in the State of Jammu 
and Kashmir, and further, that the Pakistani forces are being withdrawn 
from the State of Jammu and Kashmir, the Government of India agrees 
to begin to withdraw the bulk of  their forces from that state in stages to 
be agreed upon with the Commission. 
 
2. Pending the acceptance of the conditions for a final settlement of 
the situation in the State of Jammu and Kashmir, the Indian Government 
will maintain within the lines existing at the moment of creased-fire the 
minimum strength of its forces which in agreement with the Commission 
are considered necessary to assist local  authorities in the observance of 
law and order. The Commission will have observers stationed where it 
deems necessary. 
 
3. The Government of India will undertake to ensure that the 
Government of the State of Jammu and Kashmir will take all measures 
within its power to make it publicly known that peace, law and order will 
be safeguarded and that all human and political rights will be guaranteed. 
 
C. Upon signature, the full text of the Truce Agreement or a 
communiqué  containing the principles thereof as agreed upon between  
the two Governments and the Commission ,  will be made public. 

Part  III 

The Government of  India and the Government of Pakistan reaffirm their 
wish that the future status of the State of Jammu  and Kashmir shall be 
determined  in accordance with the will of the people and to that end, 
upon acceptance of the Truce Agreement , both Governments  agree to 
enter into consultations with the Commission to determine fair and 
equitable conditions whereby such free expression will be assured. 
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RESOLUTION ADOPTED BY THE UNCIP 
5th   JANUARY,   1949. 

 
The United  Nations  Commission for India and Pakistan, 
 

Having received from the Governments of India and Pakistan, in 
communications, dated 23 December and 25 December 1948 
respectively , their acceptance of the following principles, which are 
supplementary to the commission’s  resolution of  August 13  1948; 

1. The question of the accession of the State of Jammu  and 
Kashmir to India or Pakistan will be decided through the democratic 
method of a free and impartial plebiscite; 
 
2. A plebiscite will be held when it shall be found by the 
Commission that the Cease-Fire and Truce arrangements set forth in 
parts I and II of the Commission’s resolution of 13 August 1948, have 
been carried out and arrangements for the plebiscite have been 
completed; 

 
 3. (a) The Secretary General of the United Nations will, in 

agreement with the Commission, nominate a Plebiscite Administrator 
who shall be a personality of high international standing and 
commanding general confidence. He will be formally appointed to office 
by the Government of Jammu and Kashmir. 

 
(b) The Plebiscite Administrator shall derive from the State of 
Jammu and Kashmir the powers he considers necessary for organizing 
and conducting the plebiscite and for ensuring the freedom and 
impartiality of the plebiscite; 
 
(c) The Plebiscite Administrator shall have authority to appoint such 
staff or  Assistants and Observers as he may require. 
 

 4. (a) After implementation of parts I and II of the 
Commission’s resolution of 13 August 1948, and when the Commission 
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is satisfied that peaceful conditions have been restored in the State, the 
Commission and the Plebiscite Administrator will determine, in 
consultation with the Government of India, the final disposal of Indian 
and State armed forces, such disposal to be with due regard to the 
security of the State and the freedom of the plebiscite; 

 
(b) As regards the territory referred to in A .2 of Part II of the 
resolution of 13 August, final disposal of the armed forces in that 
territory will be determined by the Commission and the Plebiscite 
Administrator in consultation with the local authorities. 
 

 5. All civil and military authorities within the State and the 
principal political elements of the State will be required to cooperate 
with the Plebiscite Administrator in the preparation for and the holding 
of the plebiscite. 
 

 6. (a) All citizens of the State who have left it on account of 
the disturbances will be invited and be free to return and to exercise all 
their rights as such citizens. For the purpose of facilitating repatriation 
there shall be appointed two Commissions, one composed of nominees 
of India and the other of nominees of Pakistan.  

 
  The Commissions shall operate under the direction of the 

Plebiscite Administrator.  The Governments of  India and Pakistan and 
all authorities within the State of Jammu and Kashmir will collaborate 
with the Plebiscite  Administrator in putting this provision to effect; 
 
b) All persons (other than citizens of the State) who on or since 15 
August 1947, have entered it for other than lawful purpose, shall be 
required to leave the State.   
 

 7. All authorities within the State of Jammu and Kashmir will 
undertake to ensure, in collaboration with the Plebiscite Administrator, 
that; 
 
(a) There is no threat, coercion or intimidation, bribery or  other 
undue influence on the voters in the plebiscite; 
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(b) No restrictions are placed on legitimate political activity  
throughout the State. All subjects of the State, regardless of creed, caste 
or party , shall be safe and free in  expressing their views and in voting 
on the question of the accession of the State to India or Pakistan. There 
shall be freedom  of the press, speech and assembly and freedom of 
travel in the State, including freedom of lawful entry and exit; 
 

(c) All political prisoners are released; 
 (d) Minorities in all parts of the State are accorded adequate  
  protection; and. 

(e) There is no victimization. 
 
8. The Plebiscite Administrator may refer to the United Nations 

Commission for India and Pakistan problems on which he may 
require assistance, and the Commission may in its discretion call 
upon  the Plebiscite Administrator to carry out on its behalf any 
of the responsibilities with which it has been entrusted; 

 
9. At the conclusion of the plebiscite, the Plebiscite Administrator 

shall report the result thereof to the Commission and to the 
Government of Jammu and Kashmir. The Commission shall then 
certify to the Security Council whether the plebiscite has or has 
not been free and impartial; 

10. Upon the signature of the Truce Agreement, the details of the 
foregoing proposal will be elaborated in the consultation 
envisaged in part III of the Commission’s resolution of 13 
August 1948. The Plebiscite Administrator will be fully 
associated  in these consultations. 

 
11. Commends the Governments of India and Pakistan for their 

prompt action in ordering a cease–fire to take effect from one 
minute before midnight of first January 1949, pursuant to the 
agreement arrived at as provided for by the Commission’s 
resolution of 13 August 1948; and  

 
Resolves to return in the immediate future to the Subcontinent to  
discharge the responsibilities imposed upon it by the resolution of 13 
August 1948 and by  the foregoing principles. 
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 [Appendix  XXVI] 

 Agreement between Military Representatives of  India and Pakistan 
regarding the establishment of a Ceasefire line in the State of Jammu and 
Kashmir dated 29 July, 1949.   

I. INTRODUCTION.  

 A. The military representatives of India and Pakistan met together 
in Karachi from 18 July to 27 July, 1949, under the auspices of the Truce 
sub-committee of the United Nations Commission for India and Pakistan.  

 B. The members of the Indian delegation were: Lieutenant-General 
S.M. Shrinagesh, Major-General K.S. Thimayya, Brigadier S.H.F.J. 
Manekshaw. As observers:  Mr. H.M. Patel, Mr. V. Sahay.  

 C. The members of the Pakistan delegation were: Major-General 
W.J. Cawthorn, Major-General Nazir Ahmad, Brigadier Mr. Sher Khan. 
As observers : Mr. M. Ayub, Mr. A.A. Khan.  

 D. The members of the Truce sub-committee of the United Nations 
Commission for India and  Pakistan were: Mr. Hernando Samper  
(Colombia),  Chairman;  Mr. William L.S. Williams (United States); 
Lieutenant-General Maurice Delvoie, Military Adviser; Mr. Miguel A. 
Marin, Legal Adviser.  

 II.  AGREEMENT. 

A. Considering:  

 1. That the United Nations Commission for India and Pakistan, in 
its letter dated 2 July, 1949, invited the Governments of India and 
Pakistan  to send fully authorized military representatives to meet jointly 
in Karachi under the auspices of the Commission’s Truce sub-committee 
to establish a cease-fire line in the State of Jammu and Kashmir, 
mutually agreed upon by the Governments of India and Pakistan.  
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 2. That the United Nations Commission for India and Pakistan in 
its letter stated that “The meetings will be for military purposes; political 
issues will not be considered,” and that “They will be conducted without 
prejudice  to negotiations concerning the Truce Agreement”; 

 3. That in the same letter the United Nations  Commission for India 
and Pakistan further stated that “The cease-fire line  is a complement  of 
the suspension of hostilities,  which falls within the provisions of Part I 
of the resolution of 13 August, 1948, and can be considered separately  
from the questions relating to Part II of the same resolution”;  

 4. That the Governments of India and Pakistan, in their letters dated  
7 July, 1949,  to the Chairman of the Commission, accepted the 
Commission’s invitation to the military conference in Karachi. 

B. The delegations of India and Pakistan, duly authorized, have reached 
the following agreement: 

 1. Under the provisions of Part I of the resolution of 13 August, 
1948, and as a complement of the suspension of hostilities in the State of 
Jammu and Kashmir  on 1 January 1949, a cease-fire line is established;  

 2. The cease-fire line runs from Manawar in the south, north to 
Keran and from Keran east to the glacier area, as follows:  

 (a). The line form Manawar to the south bank of the Jhelum River at 
Urusa (inclusive to India) is the line now defined by the factual positions 
about which there is agreement between both parties. Where there has 
hitherto not been agreement, the line shall be as follows: 

(i) In Patrana area:  Kohel (inclusive to Pakistan) north 
along the Khuwala Kas Nullah up to Point 2276 
(inclusive to India), thence  to Kirni (inclusive to India).  

(ii) Khambha, Pir Satwan, Point 3150 and point 3606 are 
inclusive to India, thence the line runs to the factual 
position at Bagla Gala, thence to the factual position at 
Point 3300.  
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(iii) In the area  south of Uri the positions of Pir Kanthi and 
Ledi Gali are inclusive to Pakistan.  

(b) From the north bank of the Jhelum River the line runs 
from a point opposite the village of Urusa (NL 972109), thence north 
following the Ballaseth Da Nar Nullah (inclusive to Pakistan), up to NL  
973140,  thence north-east to Chhota Qazinag (Point 10657, inclusive to 
India), thence to NM 010180, thence to NM 037210, thence  to  Point 
11825 (NM 025354, inclusive to Pakistan),  thence to Tutmari Gali (to be 
shared by both sides, posts to be established 500 yards, on either side of 
the Gali), thence  to the north-west  through the first “R”  of Burji Nar to 
north of Gadori, thence  straight west to just north of Point 9870, thence 
along the black line north of Bijidhar to north of Batarasi, thence to just 
south of Sudpura, thence  due north to the Katha-Qazinag Nullah, thence 
along the Nullah to its junction with the Grangnar Nullah, thence along 
the latter Nullah to Kajnwala Pathra (inclusive to India),  thence across  
the Danna ridge  (following the factual positions) to Richmar Gali 
(inclusive to India),  thence north to Thanda Katha Nullah, thence north 
to the Kishanganga River. The line then follows the Kishanganga River 
up to a point situated between Jargi and Tarban,  thence (all inclusive to 
Pakistan) to  Bankoran, thence north-east to Khori, thence to the hill 
feature 8930 (in Square 9053)  thence straight north to Point 10164  (in 
Square 9057), thence to Point 10323 (in  Square 9161),  thence north-east 
straight to Guthur, then to Bhutpathra, thence to NL 980707, thence  
following the Bugina Nullah to the junction with the Kishanganga River 
at Point 4739. Thereafter  the line follows the Kishanganga River to 
Keran and onwards to Point 4996  (NL 975818).   

(c) From Point 4996 the line follows (all inclusive to Pakistan)  the 
Jamgar Nullah eastward to Point 12124, to Katware, to Point 6678, then 
to the north-east to Sarian (Point 11279),  to  Point 11837,  to Point 
13090, to Point 12641,  thence east again to Point 11142,  thence to 
Dhakki, thence to Point 11415, thence to Point 10301, thence to Point 
7507, thence to Point 10685, thence to Point 8388, thence south-east to 
Point 11812. Thence the line runs (all inclusive  to India) to Point 
13220,  thence across the  River to the east to Point 13449 (Durmat), 
thence to Point 14586 (Anzbari),  thence to Point 13554, thence to 
Milestone 45 on the Burzil Nullah, thence to the east to Ziankal  (Point 
12909), thence to the south-east to Point 11114,  thence to Point 12216, 
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thence to Point 12867,  thence to the east to Point  11264, thence to 
Karo (Point 14985), thence to Point 14014, thence to Point 12089, 
thence following the track to Point 12879.  From there the line runs to 
Point 13647 (Karobal Gali, to be shared by both sides).  The cease-fire 
line runs thence through Retagah Chhish (Point 15316),  thence through 
Point 15889, thence through Point 17392, thence through Point 16458,  
thence to Marpo La (to be shared by both sides), thence through Point 
17561, thence through Point 17352, thence through Point 18400, thence 
through Point 16760,  thence to (inclusive to India)  Dalunang.   

(d) From Dalunang eastwards the cease-fire line will follow the 
general line Point 15495, Ishmam, Manus, Gangam, Gunderman, Point 
13620, Junkar (Point 17628),  Marmak, Natsara, Shangruti (Point 
17531), Chorbat La (Point 16700),  Chalunka  (on the Shyok  river), 
Khor, thence north to the glaciers. This portion of the cease-fire line shall 
be demarcated in detail on the basis of the factual position as of 27 July, 
1949, by the local commanders assisted by United Nations Military 
Observers.  

(c) The cease-fire line described above shall be drawn on a one-inch  
map (where available)  and then be verified mutually on the ground by 
local commanders on each side with the assistance of the United Nations 
Military Observers, so as to eliminate any no-man’s  land. In the event 
that the local commanders are unable to reach agreement, the matter shall 
be referred to the Commission’s Military Adviser, whose decision shall 
be final. After this verification, the Military Adviser will issue to each 
High Command a map on which will be marked the definitive cease-fire 
line.   

(d) No troops shall be stationed or operate in the area of the Burzil 
Nullah from south of Minimarg to the cease-fire line. This area is 
bounded  on the west by the ridge leading north-east from Dudgaikal to 
Point 13071,  to point 9447,  to Point 13466, to Point 13463,  and on the 
east by the ridge running from point 12470 to point 11608, to point 
13004, to point 13976, to point 13450.  Pakistan may, however, post 
troops on the  western of the above ridges to cover the approaches to 
Kamri Bal Pass.  
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(e) In any dispositions that may be adopted in consequence of the 
present agreement troops will remain at least 500 yards from the cease-
fire line except where the Kishanganga river constitutes the line.  Points 
which have been shown as inclusive to one party may be occupied by 
that party, but the troops of the other party shall remain at a distance of 
500 yards.   

(f) Both sides shall be free to adjust their defensive positions behind 
the cease-fire line as determined in paragraphs  A  through  E,  inclusive,  
subject to no wire or mines being used when new bunkers and defences 
are  constructed. There shall be no increase of forces or strengthening of 
defences in areas where no major adjustments are involved by the 
determination of the cease-fire line.  

(g) The action permitted by paragraph F above shall not be 
accompanied or accomplished by the introduction of additional military 
potential by either side into the State of Jammu and Kashmir.  

(h) Except as modified by paragraphs A to G, inclusive, above, the 
military agreements between the two High Commands relating to the 
cease-fire  of 1 January, 1949, shall continue to remain operative.  

(i) The United Nations Commission for India and Pakistan will 
station Observers where it deems necessary. 

(j) The delegations shall refer this agreement to their respective 
Governments for ratification. The documents of ratification shall be 
deposited with the United Nations Commission for India and Pakistan  
not later than 31  July,  1949.  

(k) A period of thirty days from the date of ratification shall be 
allowed to each side to vacate the areas at present occupied by them 
beyond the cease-fire line as now determined. Before the expiration of 
this thirty-day period  there shall be no forward movement into areas to 
be taken over by either side pursuant to this agreement, except by mutual 
agreement between local commanders.  
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 In faith whereof the undersigned  sign this document in three original 
copies.  

 Done in Karachi on 27 July, 1949.  

 For the Government of India:  

S. M. Shrinagesh. 
 For the Government of Pakistan: 

J. Cawthorn, 
Major-General.  

 For the United Nations Commission for India and Pakistan: 

 

Hernando Samper,  
M. Delvoie.  
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[APPENDIX  XXVII] 
 

Proposals made by the President of Security Council,  
General A.G.L. Mc Naughton, 22 December 1949. 

 
1. The principal considerations underlying the following proposals of the 
President of the Security Council are: 

 
(a) To determine the future of Jammu and Kashmir by the 

democratic method of a free and impartial plebiscite, to take 
place as early as possible; 

 
(b) Thus to settle this issue between the Governments of India and 

Pakistan in accordance with the freely expressed will of the 
inhabitants, as is desired by both Governments; 

 
(c) To preserve the substantial measure of agreement on 

fundamental principles which has already been reached 
between the two Governments under the auspices of the 
United Nations; 

 
(d) To avoid unprofitable discussion of disputed issues of the past, 

and to look forward into the future towards the good 
neighbourly and constructive cooperation of the two great 
nations. 

Demilitarization Preparatory to the Plebiscite 
 

2.  There should be an agreed programme of progressive 
demilitarization, the basic principle of which should be the reduction of 
Armed Forces on either side of the .cease-fire line by withdrawal, 
disbandment and disarmament in such stages as not to cause fear at any 
point of time to the people on either side of the cease-fire line. The aim   
should be to reduce the armed personnel in the State of Jammu and 
Kashmir on each side of the cease-fire line to the minimum compatible 
with the maintenance of security and of local law and order, and to a 
level sufficiently low and with the forces so disposed that they will not 
constitute a restriction on the free expression of opinion for the purposes 
of the plebiscite. 
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(a)  The programme of demilitarization should include the withdrawal 

from the State of Jammu and Kashmir of the regular forces of 
Pakistan; and the withdrawal of the regular forces of India not 
required for purposes of security or for the maintenance of local 
law and order on the Indian side of the cease-fire line; also the 
reduction, by disbanding and disarming of local forces, including 
on the one side the Armed Forces and militia of the State of 
Kashmir and on the other, the Azad forces. 

 
(b)  The "Northern Area" should also be included in the above 

programme of demilitarization, and its administration should, 
subject to United Nations supervision, be continued by the existing 
local authorities. 

Suggested basis of agreement. 
 

3.  The Governments of India and Pakistan should reach agreement 
not later than 31 January 1950 in New York on the following points : 

 
(a)  The Government of Pakistan should give unconditional 

assurance to the Government of India that it will deal 
effectively within its own borders with any possibility of 
tribal incursion into Jammu and Kashmir to the end that, 
under no circumstances, will tribesmen be able unlawfully to 
enter the State of Jammu and Kashmir from or through the 
territory of Pakistan. The Government of Pakistan should 
undertake to keep the senior United Nations Military 
Observer informed and to satisfy him that the arrangements to 
this end are and continue to be adequate. 

 
(b)  The Governments of India and Pakistan should confirm the 

continued and unconditional inviolability of the cease-fire 
line. 

 
(c)  Agreement should be reached on the basic principles of 

demilitarization outlined in paragraph 2 above. 
 
(d)  Agreement should be reached on the minimum forces 
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required for the maintenance of security and of local law and 
order, and on their general disposition. 

 
(e)  Agreement should be reached on a date by which the 

reduction of forces, to the level envisaged in paragraph 2 
above, is to be accomplished. 

 
(f)  Agreement should be reached on the progressive steps to be 

taken in reducing and redistributing the forces to the level 
envisaged in paragraph 2 above. 

 
4.  In respect to the foregoing matters, the Governments of India 
and Pakistan should further agree that a United Nations Representative, 
to be appointed by the Secretary-General of the United Nations in 
agreement with the two Governments, should supervise the execution of 
the progressive steps in reduction and redistribution of Armed Forces and 
that it should be the responsibility of this United Nations Representative 
to give assurance to the people on both sides of the cease-fire line that 
they have no cause for fear at any stage throughout the process. This 
United Nations Representative should have the duty and authority: 

 
(a)  Of interpreting the agreements reached between the parties 

pursuant to paragraph 3, sub-paragraphs (c), (d), (e) and (f) 
above, 

 
(b)  Of determining, in consultation with the Governments of 

India and Pakistan respectively, the implementation of the 
plans for the reduction and redistribution of Armed Forces 
referred to in sub-paragraph 3 (f) above. 

 
5.  When the agreed programme of demilitarization preparatory to 
the plebiscite has been accomplished to the satisfaction of the United 
Nations Representative, the Plebiscite Administrator should proceed 
forthwith to exercise the functions assigned to him under the terms of the 
re-solution of the United Nations Commission for India and Pakistan of 5 
January 1949, which, together with the Commission's resolution of 13 
August 1948, was accepted by the Governments of India and Pakistan 
and which are now reaffirmed by these Governments except insofar as 
the provisions therein contained are modified by the relevant provisions 
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of this document. The functions and powers of the Plebiscite 
Administrator remain as set forth in the Commission's resolution of  5 
January 1949. 
 
6.  The United Nations Representative should be authorized to make 
any suggestions to the Governments of India and Pakistan which, in his 
opinion, are likely to contribute to the expeditious and enduring solution 
of the Kashmir question, and to place his good offices at their disposal. 

 
(Prepared in identic copies to be delivered to Sir Girja Bajpai for 

the Government of India and to Sir Mohammad Zafrulla Khan for the 
Government of Pakistan, respectively). 

 
(Signed) 

 A.G.L. Mc Naughton,  
President of the Security 

Council 
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[APPENDIX  XXVIII] 

Resolution of the Security Council dated 14th March 1950. 

Having received and noted the reports of the United Nations 
Commission for India and Pakistan, established by the Resolutions of 20 
January and 21 April 1948; 

Having also received and noted the report of General A.G.L. Mc 
Naughton on the outcome of his discussions with the representatives of 
India and Pakistan which were initiated in pursuance of the decision 
taken by the Security Council on 17th December 1949; 

Commending the Governments of India and Pakistan for their 
statesmen- like action in reaching the agreements embodied in the United 
Nations Commission's Resolutions of 13 August 1948 and 5 January 
1949 for a cease-fire, for the demilitarization of the State of Jammu and 
Kashmir and for the determination of its final disposition in accordance 
with the will of the people through the democratic method of a free and 
impartial plebiscite and commending the parties in particular for their 
action in partially implementing these resolutions by, 

(1) The cessation of hostilities effected on 1 January 1949, 

(2) The establishment of a cease-fire line on 27 July 1949, and 

(3) The agreement that Fleet Admiral Chester W. Nimitz shall be 
Plebiscite Administrator; 
Considering that the resolution of the outstanding difficulties 

should be based upon the substantial measure of agreement on 
fundamental principles already reached, and that steps should be taken 
forthwith for the demilitarization of the State and for the expeditious 
determination of its future in accordance with the freely expressed will of 
the inhabitants;  

The Security Council, 
1. Calls upon the Governments of India and Pakistan to make
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immediate arrangements, without prejudice to their rights or claims and  
with due regard to the requirements of law and order, to prepare and 
execute within a period of five months from the date of this Resolution a 
programme of demilitarization on the basis of the principles of paragraph 
2 of General Mc Naughton's proposal or of such modifications of those 
principles as may be mutually agreed; 
 
2.  Decides to appoint a United Nations Representative for the 
following purposes who shall have authority to perform his functions in 
such place or places as he may deem appropriate: 
(a)  to assist in the preparation and to supervise the implementation 

of the programme of demilitarization referred to above and to 
interpret the agreements reached by the parties for 
demilitarization, 

 
(b)  to place himself at the disposal of the Governments of India and 

Pakistan and to place before those Governments or the Security 
Council any suggestions which, in his opinion, are likely to 
contribute to the expeditious and enduring solution of the dispute 
which has arisen between the two Governments in regard to the 
State of Jammu and Kashmir, 

 
(c)  to exercise all of the powers and responsibilities devolving upon 

the United Nations Commission by reason of existing 
Resolutions of the Security Council and by reason of the 
agreement of the parties embodied in the Resolutions of the 
United Nations Commission of 13 August 1948 and 5 January 
1949, 

 
(d)  to arrange at the appropriate stage of demilitarization for the 

assumption by the Plebiscite Administrator of the functions 
assigned to the latter under agreements made between the 
parties, 

 
(e)  to report to the Security Council as he may consider necessary 

submitting his conclusions and any recommendations which he 
may desire to make; 
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3.  Requests the two Governments to take all necessary precautions 
to ensure that their agreements regarding the cease-fire shall continue to 
be faithfully observed, and calls upon them to take all possible measures 
to ensure the creation and maintenance of an atmosphere favourable to 
the promotion of further negotiations; 

4.  Extends its best thanks to the members of the United Nations 
Commissions for India and Pakistan and to General A.G.L. Mc 
Naughton for their arduous and fruitful labours; 

5.  Agrees that the United Nations Commission for India and 
Pakistan shall be terminated, and decides that this shall take place one 
month after both parties have informed the United Nations 
Representatives of their acceptance of the transfer to him of the powers 
and responsibilities of the United Nations Commission referred to in 
paragraph 2 (c) above. 
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[Appendix  XXIX] 
 

Resolution Adopted by the  Security Council,  
30th March, 1951. (S/2017/Rev. 1). 

 
The Security Council,  
 Having received and noted the report of Sir Owen Dixon, the 
United Nations Representative for India and Pakistan (S/1791, 
S/1791/Add. 1), on his mission initiated by the Security Council 
resolution of 14 March 1950 (S/1461). 
 
 Observing that the Governments of India and Pakistan have 
accepted the provisions of the United Nations Commission for India and 
Pakistan Resolutions of 13 August 1948 and 5 January 1949, and have 
reaffirmed their desire that the future of the State of Jammu and Kashmir 
shall be decided through the democratic method of a free and impartial 
plebiscite conducted under the auspices of the United Nations;  
 
 Observing that on 27 October 1950 the General Council of the 
“All Jammu and Kashmir National Conference” adopted a resolution 
recommending the convening of a Constituent Assembly for the purpose 
of determining the “future shape and affiliations of the State of Jammu 
and Kashmir”; observing further from statements of responsible 
authorities that action is proposed to convene such a Constituent 
Assembly and that the area from which such a Constituent Assembly 
would be elected is only a part of the whole territory of Jammu and 
Kashmir; 
 
 Reminding the Governments and authorities concerned of the 
principle embodied in the Security Council resolutions of 21 April 1948  
(S/726), 3 June 1948 (S/819) and 14 March 1950 and the United Nations 
Commission for India and Pakistan resolutions of 13 August 1948 and 5 
January 1949, that the final disposition of the State of Jammu and 
Kashmir will be made in accordance with the will of the people 
expressed through the democratic method of a free and impartial 
plebiscite conducted under the auspices of the United Nations; 
 
 Affirming that the convening of a Constituent Assembly as 
recommended by the General Council of the “All Jammu and Kashmir 
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National Conference”, and any action that Assembly might attempt to 
take to determine the future shape and affiliation of the entire State or 
any part thereof would not constitute a disposition of the State in 
accordance with the above principle; 
 
 Declaring its belief that it is the duty of the Security Council in 
carrying out its primary responsibility for the maintenance of 
international peace and security to aid the parties to reach an amicable 
solution of the Kashmir dispute and that a prompt settlement of this 
dispute is of vital importance to the maintenance of international peace 
and security;  
 
 Observing from Sir Owen Dixon’s report that the main points of 
difference preventing agreement between the parties were: 
 

 (a) The procedure for and the extent of demilitarization of 
the State  preparatory to the holding of a plebiscite, and 

 
(b) The degree of control over the exercise of the functions 

of Government in the State necessary to ensure a free 
and fair plebiscite.  

 
 1. Accepts, in compliance with his request, Sir Owen 
Dixon’s resignation and expresses its gratitude to Sir Owen for the great 
ability and devotion with which he carried out his mission;  
 
 2. Decides to appoint a United Nations Representative for 
India and Pakistan in succession to Sir Owen Dixon; 
 
 3. Instructs the United Nations Representative to proceed 
to the Sub-continent and, after consultation with the Governments of 
India and Pakistan, to effect the demilitarization of the State of Jammu 
and Kashmir on the basis of the United Nations Commission for India 
and Pakistan resolutions of 13 August 1948 and 5 January 1949. 
 
 4. Calls upon the parties to cooperate with the Untied 
Nations Representative to the fullest degree in effecting the 
demilitarization of the State of Jammu and Kashmir.    
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 5. Instructs the United Nations Representative to report to 
the Security Council within three months from the date of his arrival on 
the Sub-continent; if, at the time of this report, he has not effected 
demilitarization in accordance with paragraph 3 above, or obtained the 
agreement of the parties to a plan for effecting such demilitarization,  the 
United Nations Representative shall report to the Security Council  those 
points of difference between the parties in regard to the interpretation 
and execution of the agreed resolutions of 13 August 1948 and 5 January  
1949 which he considers must be resolved to enable such 
demilitarization to be carried out; 
 
 6. Calls upon the parties, in the event of their discussions 
with the Untied Nations Representative failing in his opinion to result in 
full agreement, to accept arbitration upon all outstanding points of 
difference reported by the United Nations Representative in accordance 
with paragraph 5 above, such arbitration to be carried out by an 
arbitrator, or a panel of arbitrators,  to be appointed by the President of 
the International Court of Justice after consultation with the parties;  
 
 7. Decides that the Military Observer Group shall continue 
to supervise the cease-fire in the State;  
 
 8. Requests the Governments of India and Pakistan to 
ensure that their agreement regarding the cease-fire shall continue to be 
faithfully observed and calls upon them to take all possible measures to 
ensure the creation and maintenance of an atmosphere favourable to the 
promotion of further negotiations and to refrain from any action likely to 
prejudice a just and peaceful settlement; 
 
 9. Requests the Secretary-General to provide the United 
Nations Representative for India and Pakistan with such services and 
facilities as may be necessary in carrying out the terms of this resolution.  
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[Appendix  XXX] 
 
 

(Dr. Graham Proposals) 
 

Letter dated New Delhi, September 7, 1951, from the United 
Nations' Representative, addressed to the Prime Ministers of India  
and  Pakistan,   regarding  proposals  for   an  agreement. 

 

As United Nations' Representative for India and Pakistan appointed 
by the Security Council under the terms of its resolution of 30 March 
1951, I have been trying during the past two months to ascertain the 
points of view of your Government and the Government of .... in 
carrying out the demilitarization of the State of Jammu and Kashmir on 
the basis of the UNCIP resolutions of 13 August 1948 and 5 January 
1949. 

 
Both Governments have sent me communications which have been 

of great value for my understanding of their approach to the problems 
which have arisen in the implementation of the already agreed 
resolutions of 13 August 1948 and 5 January 1949. 

 
After most careful thought I have come to the conclusion that a 

compromise could be framed in such a way as to enable the 
Governments of India and Pakistan to implement their commitments 
under the above-mentioned UNCIP resolutions, and to create an 
atmosphere of goodwill and understanding between the two countries 
for the settlement of the question. 

 
In view of the above, and to facilitate an opportunity to both 

Governments to draw up a plan of demilitarization, I have the honour to 
request your Government and the Government of Pakistan to consider 
the . following proposals for an agreement:  

The Governments of India and Pakistan: 

 
1.   Reaffirm their determination not to resort to force and to adhere to 
peaceful procedures and specifically pledge themselves that they will not 
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commit aggression or make war, the one against the other, with regard to 
the question of Jammu and Kashmir; 

 
2.   Agree that each Government, on its part, will instruct its official 
spokesmen and will urge all its citizens, organizations, publications and 
radio stations not to make warlike statements or statements calculated to 
incite the people of either nation to make war against the other with 
regard to the question of Jammu and Kashmir; 

 
3.   Reaffirm their will to observe the cease-fire effective from 1 
January 1949 and the Karachi Agreement of 27 July 1949; 

 
4.   Reaffirm their acceptance of the principle that the question of the 
accession of the State of Jammu and Kashmir to India or Pakistan will be 
decided through the democratic method of a free and impartial plebiscite 
under the auspices of the United Nations; 

 
5. Agree that, subject to the provisions of paragraph 11 below, the 
demilitarization of the State of Jammu and Kashmir contemplated in the 
UNCIP Resolutions of 13 August 1948 and 5 January 1949 shall be 
effected in a single, continuous process; 
 
6.    Agree that this process of demilitarization shall be completed on 
15 July 1952, unless another period is decided upon by the 
representatives of the Indian and Pakistan Governments referred to in 
paragraph 9 below; 

 
7.   Agree that the demilitarization shall be carried out in such a way 
that on the date referred to in paragraph 6 above the situation will be: 

A.  On the Pakistan side of the cease-fire line: 
 

(i)  the tribesmen and Pakistan nationals not normally 
resident therein who had entered the State for the 
purpose of fighting will have been withdrawn; 

 
(ii)  the Pakistan troops will have withdrawn from the State, 

and  
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(iii)  large-scale disbandment and disarmament of the Azad 
Kashmir forces will have taken place. 

 
B.  On the Indian side of the cease-fire line:  
 

(i) the bulk of the Indian forces in the State will have 
withdrawn; 

(ii)  further withdrawals or reductions, as the case may be, of 
the Indian and State Armed forces remaining in the State 
after the completion of the operation referred to in B(i) 
above will have been carried out; so that on the date 
referred to in paragraph 6 above there will remain on 
each side of the cease-fire line the lowest possible 
number of armed forces based in proportion on the 
number of armed forces existing on each side of the 
cease-fire line on 1 January 1949; 

8.  Agree that the demilitarization shall be carried out in such a way 
as to involve no threat to the cease-fire agreement either during or after 
the period referred to in paragraph 6 above; 

9.  Agree that representatives of the Indian and Pakistan 
Governments, assisted by their military advisers, will meet, under the 
auspices of the United Nations, to draw up a programme of 
demilitarization in accordance with the provisions of paragraphs 5, 6, 7 
and 8 above; 

 
10.  Agree that the Government of India shall cause the Plebiscite 
Administrator to be formally appointed to office not later than the final 
day of the demilitarization period referred to in paragraph 6 above. 

 
11.  Agree that the completion of the programme of demilitarization 
referred to in paragraph 9 above will be without prejudice to the 
functions and responsibilities of the United Nations Representative and 
the Plebiscite Administrator with regard to the final disposal of forces as 
set forth in paragraph 4(a) and (b) of the 5 January 1949 resolution; 

 
12.  Agree that any differences regarding the programme of 
demilitarization contemplated in paragraph 9 above will be referred to 
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the Military Adviser of the United Nations Representative, and, if 
disagreement continues, to the United Nations Representative, whose 
decision shall be final. 

 
 I should be grateful if you would give me, 

 
 (a)  your comments on each separate paragraph, and your 

suggestions, and 
 
(b) your detailed plans for carrying out the demilitarization 

of the State of Jammu and Kashmir under the UNCIP 
resolutions of 13 August 1948 and 5 January 1949. 

 
Considering the time that has elapsed since my arrival on the 
subcontinent and taking into account my terms of reference, I sincerely 
hope that your Government will understand that 1 am anxious to receive 
your written reply as soon as possible. 
 
 

FRANK P. GRAHAM.   
United Nations Representative  

for India and Pakistan. 
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Resolution  of the Security Council, 
10th  November  1951. 

The Security Council, 

Having received and noted the report of Dr. Frank Graham, the United 
Nations Representative for India and Pakistan, on his mission initiated by 
the Security Council Resolution of 30th March 1951, and having heard 
Dr. Graham’s address to the Council on 18 October;  

Noting with approval the basis for a  programme of demilitarization 
which could be carried out in conformity with the previous undertakings 
of the parties,   put forward by the United Nations Representative in his 
communication of 7 September 1951 to the Prime Ministers of India and 
Pakistan:   

1. Notes with gratification the declared agreement of the two
parties to those parts of Dr. Graham’s proposals which reaffirm their 
determination to work for a peaceful settlement, their will to observe  the 
cease-fire agreement  and their acceptance of the principle that the 
accession of the State of Jammu and Kashmir should be determined by a 
free and impartial plebiscite under the auspices of the United Nations;  

2. Instructs the United Nations Representative to continue his
efforts to obtain agreement of the parties on a plan for effecting the 
demilitarization of the State of Jammu and Kashmir; 

3. Calls upon the parties to co-operate with the United Nations
Representative   to the fullest degree in his efforts to resolve the 
outstanding points of difference between them;  

4. Instructs the United Nations Representative to report to the
Security Council on his efforts, together with his views concerning the 
problems confided to him, not later than six weeks after this Resolution 
comes into effect. 
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[Appendix  XXXII] 

 Resolution of the Security Council, 
 23rd  December  1952. 

 The Security Council,  

 Recalling its  Resolutions of 30 March 1951, 30 April 1951 and 
10 November 1951;  

 Further recalling the provisions of the United Nations 
Commission for India and Pakistan Resolutions of 13 August 1948 and 5 
January 1949 which were accepted by the Governments of India and 
Pakistan and which provided that the question of the accession of the 
State of Jammu and Kashmir to India or Pakistan will be decided  
through the democratic method of a free and impartial plebiscite 
conducted under the auspices of the United Nations; 

 Having received the third Report dated  22 April 1952 and the 
Fourth Report dated 16 September 1952 of the United Nations 
Representative for India and Pakistan;  

 Endorses the general principles on which the United Nations 
Representative has sought to bring about agreement between the 
Governments of India and Pakistan; 

 Notes with gratification  that the United Nations Representative 
has reported that the Governments of India and Pakistan have accepted 
all but two of the paragraphs of his twelve-point proposals;  

 Notes that agreement on a plan of demilitarization of the State of 
Jammu and Kashmir has not been reached because the Governments of 
India and Pakistan have not agreed on the whole of paragraph 7  of the 
twelve-point proposals; 

 Urges the Governments of India and Pakistan to enter into 
immediate negotiations under the auspices of the United Nations 
Representative for India and Pakistan in order to reach agreement on the 
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specific number of forces to remain on each side of the cease-fire  line at 
the end of the  period of demilitarization, this number to be between 
3,000 and 6,000 armed forces remaining on the Pakistan side of the 
cease-fire line and between 12,000 and 18,000 armed forces remaining 
on the India side of the cease-fire line, as suggested by the United 
Nations Representative in his proposals of 16 July 1952 (Annex III of 
S/2783) such specific number to be arrived at bearing in mind the 
principles of criteria contained in paragraph 7 of the United Nations 
Representative’s  proposal of 4  September 1952, (Annex VIII of 
S/2783);  

 Records its gratitude to the United Nations Representative for 
India and Pakistan for the great efforts which he has made to achieve a 
settlement; and  

 Requests  him to continue to make his service available to the 
Governments of India and Pakistan to this end; 

 Requests the Governments of India and Pakistan to report to the 
Security Council not later than thirty days from the date of the adoption 
of this Resolution;  and further requests the United Nations 
Representative for India and Pakistan to keep the Security Council 
informed of any progress.”  
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[Appendix XXXIII] 
 

 Resolution of  the Security Council 
 24th  January  1957. 

  The Security Council,  

 Having heard statements from representatives of the 
Governments of India and Pakistan concerning the dispute over the State 
of Jammu and Kashmir,  

 Reminding the Governments and Authorities concerned of the  
Principle embodied in its Resolutions of 21 April 1948, 3 June 1948, 14 
March 1950 and 30 March 1951, and the United Nations Commission for 
India  and Pakistan Resolutions of 13 August 1948 and 5 January 1949, 
that the final disposition of the State of Jammu and Kashmir will be 
made in accordance with the will of the people expressed through the 
democratic method of a free and impartial plebiscite conducted under the 
auspices of the United Nations.  

 Reaffirms the affirmation in its Resolution of 30 March 1951 and 
declares that the convening of a Constituent Assembly as recommended 
by the General  Council  of the “All Jammu and Kashmir National 
Conference” and any action that Assembly may have taken or might 
attempt to take to determine the future shape and affiliation of the entire 
State or any part thereof, or action by the parties concerned in support of 
any such action by the Assembly, would not constitute a disposition of 
the State in accordance with the above principle;  

 Decides to continue its consideration of the dispute.” 
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[Appendix  XXXIV] 

Resolution of the Security Council 

21st February 1957. 
 

The Security Council,  
 
 Recalling its Resolution of January 24 1957, its previous 
resolutions and the resolutions of the United Nations Commission for 
India and Pakistan on the India-Pakistan question,  

 Requests the President of the Security Council, the 
representative of Sweden, to examine with the Governments of India and 
Pakistan any proposals which, in his opinion, are likely to contribute 
towards  the settlement of the dispute, having regard to the previous 
Resolutions of the Security Council and of the United Nations 
Commission for India and Pakistan to visit  the subcontinent for this 
purpose; and to report to the Security Council not later than April 15, 
1957;  

 Invites  the  Governments  of  India  and  Pakistan to co-operate 
with him in the performance of these functions; 

 Requests the Secretary-General and the United Nations 
representative for India and Pakistan to render such assistance as he may 
request. 
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Resolution of the Security Council   
2nd December 1957. 

 
The Security Council,  

 Having received and noted with appreciation the report of Mr. 
Gunnar  V. Jarring, the representative of Sweden, on the mission 
undertaken by him pursuant to the Security Council Resolution  of 21st 
February, 1957;  

 Expressing its thanks to Mr. Jarring for the care and ability with 
which he has carried out his mission;  

 Observing with appreciation  the expressions made by both 
parties of sincere willingness to cooperate with the U.N. in finding a 
peaceful solution; 

 Observing further that the Governments of India and Pakistan 
recognize and accept the provisions of its Resolution dated 17 January 
1948 and of the Resolution of the U.N. Commission for India and 
Pakistan dated 13 August 1948 and 5th January 1949, which envisage in 
accordance with their terms  the determination of the future status of the 
State of Jammu and Kashmir in accordance with the  will of the people 
through  the democratic method of a free and impartial plebiscite, and 
that Mr. Jarring felt it appropriate to explore what was impeding their  
full implementation;  

 Concerned over the lack of progress toward a settlement of the 
dispute which his  report manifests;  

 Considering the importance which it has attached to 
demilitarization of the State of Jammu and Kashmir as one of the steps 
towards a settlement.  

 Recalling its previous Resolutions and the Resolutions of the 
UNCIP on the India-Pakistan question;  
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1. Requests the Government of India and the Government
of Pakistan  to  refrain from making any statements and from doing or 
causing to be done or permitting any acts which might aggravate the 
situation and to appeal to their respective peoples to assist in creating and  
maintaining an atmosphere favourable to the promotion of further 
negotiations;  

2. Requests the United Nations Representative for India
and Pakistan to make any recommendations to the parties for further 
appropriate action with a view to making progress toward the 
implementation of the Resolutions of the United Nations Commission for 
India and Pakistan of 13 August 1948 and 5 January 1949 and toward a 
peaceful settlement;  

3. Authorises the U.N. Representative to visit the
Subcontinent for these purposes; and  

4. Instructs the U.N. Representative to report to the
Security Council on his efforts as  soon as possible. 
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DRAFT RESOLUTION SUBMITTED BY IRELAND TO THE  
SECURITY COUNCIL ON  JUNE  22, 1962. 

The  Security  Council: 

Having heard the statements from the representatives of the 
Governments of India and Pakistan concerning the India-Pakistan 
question; 

Having considered the report of the United Nations 
representative, Dr. F. Graham; 

Expressing its best thanks to Dr. Graham for his efforts: 

Noting with satisfaction the pledges made by the two parties to 
the effect that their Governments will not resort to force in settling this 
question; 

Conscious of the responsibility of Security Council under the 
Charter for helping the parties to reach a peaceful solution of the 
question. 

1.  Reminds both parties of the principles contained in its resolution 
of 17 January 1948, and in the resolutions of the United Nations 
Commission for India and Pakistan dated 13 August 1948 and 5 January 
1949. 

2.  Urges the Governments of India and Pakistan to enter into 
negotiations on the question at the earliest convenient time with a view to 
its ultimate settlement in accordance with Article 33 and other relevant 
provisions of the Charter of the United Nations. 

3.  Appeals to the two Governments to take all possible measures to 
ensure the creation and maintenance of an atmosphere favourable to the 
promotion of negotiations. 

4.  Urges the Government of India and the Government of Pakistan 
to refrain from making any statements, or taking any action, which may 
aggravate the situation. 
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5.  Requests the acting Secretary-General to provide the two 
Governments with such services as they may request for the purpose of 
carrying out the terms of the resolution. 

-------- 

The Security Council voted on this Resolution on June 22, 1962 with the 
following result:— 

 

In favour: Chile, China, France, Ireland, Untied Kingdom of Great Britain and 
Northern Ireland, United Stales of America, Venezuela. 
 
 
Against:  
Rumania,  Union of Soviet  Republic,   
  
Abstaining:    
Ghana,   United Arab Republic. 

One permanent member of the Security Council having cast a negative vote, the 
draft Resolution was not adopted. 
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Resolution of the Security Council  
4th September 1965. 

 
The Security Council,  

 Noting the Report of the Secretary-General (S/6651) dated 
September 3, 1965;  

 Having heard the statements of the representatives of India and 
Pakistan;  

 Concerned at the deteriorating situation along the cease-fire line 
in Kashmir;  

 1. Calls upon the Governments of India and Pakistan to 
take forthwith all steps for an immediate cease-fire;   

 2. Calls upon the  two Governments to respect the cease-
fire line  and have all armed personnel of each party withdrawn to its 
own side of the line;  

 3. Calls upon the two Governments to cooperate fully with 
the United Nations Military Observer Group in India and Pakistan in its 
task of supervising the observance of the cease-fire;  

 4. Requests the Secretary-General to report to the Council 
within three days on the implementation of this Resolution.”  
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Resolution of the Security Council  

6th  September  1965. 
 
 
The Security Council,  

 Noting the report  by the Secretary-General on developments in 
the situation in Kashmir since the adoption of the Security Council 
Cease-fire Resolution on 4 September 1965 (S/RES/209/1965) being 
document S/6661 dated 6 September, 1965;  

 Noting  with deep concern the extension of the fighting which 
adds immeasurably to the seriousness of the situation; 

 1. Calls upon the Parties to cease hostilities in the entire 
area  of conflict immediately, and promptly withdraw all armed 
personnel back to the positions held by them before 5 August, 1965;   

 2. Requests the Secretary General to exert  every possible 
effort to give effect to this Resolution  and the Resolution of 4 September  
1965,  to take all measures possible to strengthen the UNMOGIP,  and to 
keep the Council promptly and currently informed on the implementation 
of the Resolutions and on the situation in the area;   

 3. Decides to keep this issue under urgent and continuous 
review so that the Council may determine what further steps may be 
necessary to secure peace and security in the area. 
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Resolution of the Security Council  

20th September 1965. 
 
 
The Security Council,  

 Having considered the Reports of the  Secretary-General on his 
consultations with the Governments of India and Pakistan, commending 
the Secretary-General for his unrelenting efforts in furtherance of the 
objectives of the Security Council’s Resolutions of 4 and 6  September;  

 Having heard the statements of the Representatives of India and 
Pakistan;  

 Noting the differing replies by the parties to an appeal for a 
cease-fire  as set out in the Report of the Secretary-General (S/6683), but 
noting further with concern that no cease-fire  has yet come into being;  

 Convinced that an early cessation of hostilities is essential as a 
first step towards a peaceful settlement of the outstanding differences 
between the two countries on Kashmir and other related matters;  

 1. Demands that a cease-fire should take effect on 
Wednesday, 22 September 1965, at 0700 hours GMT and calls upon both 
Governments to issue orders for a cease-fire at that moment and a 
subsequent withdrawal of all armed personnel back to the positions held 
by them before 5 August 1965; 

 2. Requests the Secretary-General to provide the necessary 
assistance to ensure supervision of the cease-fire and withdrawal of all 
armed personnel; 

 3. Calls on all Sates to refrain from any action which might 
aggravate the situation in the area; 

 4. Decides to consider as soon as operative paragraph 1 of 
the Council’s resolution 210 of 6 September has been implemented, what 
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steps could be taken to assist towards a settlement of the political 
problem underlying the present conflict, and in the meantime calls on the 
two Governments to utilize all peaceful means, including those listed in 
Article 33 of the Charter, to this end; 

 5. Requests the Secretary-General to exert every possible 
effort to give effect to this Resolution, to seek a peaceful solution, and to 
report to the Security Council thereon. 
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Resolution of the Security Council  
27th September 1965. 

 
 
The Security Council, 

 Noting   Reports  of  the Secretary-General (S/6710, add.1 and 
2); 

 Reaffirming its Resolutions of 4, 6 and 20 September 1965 
(S/Res/209, S/Res/210, S/Res/211); 

 Expressing the grave concern of the Council that the cease-fire 
agreed to unconditionally by the Governments of India and Pakistan is 
not holding; 

 Recalling that the cease-fire demand in the Council’s 
Resolutions was unanimously endorsed by the Council and agreed to by 
the Governments of both India and Pakistan; 

 Demands that the parties urgently honour their commitments to 
the Council to observe the cease-fire; and further calls upon the parties 
promptly to withdraw all armed personnel as necessary steps in the full 
implementation of the Resolution of September 20. 
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Resolution of the Security Council  
5th November 1965. 

 
The Security Council,  

 Regretting the delay in the full achievement of a complete and 
effective cease-fire and a prompt withdrawal of armed personnel to the 
position held by them before 5 August 1965, as called for in its 
Resolutions 209(1965) of 4 September, 210 (1965) of 6 September, 211 
(1965) of 20 September and 214 (1965) of 27 September 1965; 

 1. Reaffirms its Resolution 211 (1965) of 20 September 
1965 in all its parts; 

 2. Requests the Governments of India and Pakistan to co-
operate towards a full implementation of paragraph 1 of Resolution 211 
(1965); calls upon them to instruct their armed personnel to co-operate 
with the United Nations and cease all military activity; and insists that 
there be an end to violations of the cease-fire; 

 3. Demands the prompt and unconditional execution of the 
proposal already agreed to in principle by the Governments of India and 
Pakistan that their representatives meet with a suitable representative of 
the Secretary-General, to be appointed without delay after consultation 
with both parties, for the purpose of formulating an agreed plan and 
schedule for the withdrawals by both parties; urges that such a meeting 
shall take place as soon as possible and that such a plan contain a time-
limit on its implementation; and requests the Secretary-General to report 
on the progress achieved in this respect within three weeks of the 
adoption of the present resolution; 

 4. Requests the Secretary-General to submit for its 
consideration as soon as possible a report on compliance with the present 
resolution.  
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Tashkent Declaration 10th  January, 1966. 
 

 The Prime Minister of India and the President of Pakistan, 
having met at Tashkent and having discussed the existing relations 
between India and Pakistan hereby declare their firm resolve to restore 
normal and peaceful relations between their countries and to promote 
understanding and friendly relations between their peoples.  They 
consider the attainment of these objectives of vital importance for the 
welfare of the 600 million people of India and Pakistan. 

 (i) The Prime Minister of India and the President of 
Pakistan agree that both sides will exert all efforts to create good 
neighbourly relations between India and Pakistan in accordance with the 
United Nations Charter.  They reaffirm their obligation under the Charter 
not to have recourse to force and to settle their disputes through peaceful 
means.  They considered that the interests of peace in their region and 
particularly in the Indo-Pakistan subcontinent and indeed, the interests of 
the peoples of India and Pakistan were not served by the continuance of 
tension between the two countries.  It was against this background that 
Jammu & Kashmir was discussed, and each of the sides set forth its 
respective position. 

 (ii) The Prime Minister of India and the President of 
Pakistan have agreed that all armed personnel of the two countries shall 
be withdrawn not later than 25 February 1966 to the positions they held 
prior to 5 August 1965, and both sides shall observe the cease-fire terms 
on the cease-fire line. 

 (iii) The Prime Minister of India and the President of 
Pakistan have agreed that relations between India and Pakistan shall be 
based on the principle of non-interference in the internal affairs of each 
other. 

 (iv) The Prime Minister of India and the President of 
Pakistan have agreed that both sides will discourage any propaganda 
directed against the other country and will encourage propaganda which 
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promotes the development of friendly relations between the two 
countries. 

 (v) The Prime Minister of India and the President of 
Pakistan have agreed that the High Commissioner of India to Pakistan 
and the High Commissioner of Pakistan to India will return to their posts 
and that the normal functioning of diplomatic missions of both countries 
will be restored.  Both Governments shall observe the Vienna 
Convention of 1961 on Diplomatic Intercourse. 

 (vi) The Prime Minister of India and the President of 
Pakistan have agreed to consider measures towards the restoration of 
economic and trade relations, communications as well as cultural 
exchanges between India and Pakistan, and to take measures to 
implement the existing agreements between India and Pakistan. 

 (vii) The Prime Minister of India and the President of 
Pakistan have agreed that they will give instructions to their respective 
authorities to carry out the repatriation of the prisoners of war. 

 (viii) The Prime Minister of India and the President of 
Pakistan have agreed that the two sides will continue the discussions of 
questions relating to the problems of refugees and evictions/illegal 
immigrations.  They also agreed that both sides will create conditions 
which will prevent the exodus of people.  They further agree to discuss 
the return of the property and assets taken over by either side in 
connection with the conflict. 

 (ix) The Prime Minister of India and the President of 
Pakistan have agreed that the two sides will continue meetings both at 
highest and at other levels of matters of direct concern to both countries.  
Both sides have recognized the need to set up joint Indian-Pakistani 
bodies which will report to their Governments in order to decide what 
further steps should be taken. 

 The Prime Minister of India and the President of Pakistan record 
their feelings, deep appreciation and gratitude to the leaders of the Soviet 
Union, the Soviet Government and personally to the Chairman of the 
Council of Ministers of the USSR for their constructive, friendly and 
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noble part in bringing about the present meeting which has resulted in 
mutually satisfactory results.  They also express to the Government and 
friendly people of Uzbekistan their sincere thankfulness for their 
overwhelming reception and generous hospitality. 

 They invite the Chairman of the Council of Ministers of the 
USSR to witness this declaration. 

 
Prime Minister of India   President of Pakistan 
Lal Bahadur Shastri    Mohammad Ayub Khan 
Tashkent, 10 January 1966 
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Resolution of the Security Council  
No. 2793 passed in December 1971. 

 

THE GENERAL ASSEMBLY, 

Noting the reports of the Secretary-General of 3 and 4 December 
1971 and the letter from the President of the Security Council 
transmitting the text of Council Resolution 303 (1971) of  6 December 
1971; 

Gravely concerned that hostilities have broken out between India 
and Pakistan which constitute an immediate threat to international peace 
and security; 

Recognizing the need to deal appropriately at a subsequent stage, 
within the framework of the Charter of the United Nations, with the 
issues which have given rise to the hostilities; 

Convinced that an early political solution would be necessary for 
the restoration of conditions of normalcy in the area of conflict and for 
the return of the refugees to their homes; 

Mindful of the provisions of the Charter, in particular of Article 
2, paragraph  4; 

Recalling the declaration on the strengthening of international 
security, particularly paragraphs 4, 5 and 6. 

Recognizing further the need to take immediate measures to 
bring about an immediate cessation of hostilities between India and 
Pakistan and effect a withdrawal of their Armed Forces to their own side 
of the India-Pakistan borders; 

Mindful of the purposes and principles of the Charter and of the 
General Assembly's responsibilities under the relevant provisions of the 
Charter and of  Assembly Resolution 377-A (V) of  3 November 1950. 
 



Resolution of Security Council   Dec. 1971   Appendix-XLIII 
 

1155 

1.  Calls upon the Governments of India and Pakistan to take 
forthwith all measures for an immediate cease-fire and withdrawal of 
their Armed Forces on the territory of the other to their own side of the 
India-Pakistan borders; 

2.  Urges that efforts be intensified in order to bring about, speedily 
and in accordance with the purposes and principles of the Charter of the 
United Nations, conditions necessary for the voluntary return of the East 
Pakistan refugees to their homes; 

3.  Calls for the full co-operation of all States with Secretary-
General for rendering assistance to and relieving the distress of those 
refugees; 

4.  Urges that every effort be made to safeguard the lives and well-
being of the civilian population in the area of conflict; 

5.  Requests the Secretary-General to keep the General Assembly 
and the Security Council promptly and currently informed on the 
implementation of the present resolution; 

6.  Decides to follow the question closely and to meet again should 
the situation so demand; 

7.  Calls upon the Security Council to take appropriate action in the 
light of the present resolution. 
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Resolution of the Security Council  
No.  307 passed on 21st December 1971.  

The Security Council, 

Having  discussed the grave situation in the sub-continent, which 
remains a threat to international peace and security. 

Noting General Assembly Resolution 2793 (XXVI) of  7 
December 1971, 

Noting the reply of the Government of Pakistan on  9  December 
1971, 

Noting the reply of the Government of India on 12 December 
1971, 

Having heard the statements of the Deputy Prime Minister of 
Pakistan and the Foreign Minister of India, 

Noting further the statement made at the 1616th meeting of the 
Security Council by the Foreign Minister of India containing a unilateral 
declaration of a cease-fire in the western theatre, 

Noting Pakistan's agreement to the cease-fire in the western 
theatre with effect from 17 December 1971, 

Noting that consequently a cease-fire and a cessation of 
hostilities prevail, 

1.  Demands that a durable cease-fire and cessation of all hostilities 
in all areas of conflict be strictly observed and remain in effect until 
withdrawals take place, as soon as practicable, of all Armed Forces to 
their respective territories and to positions which fully respect the cease-
fire line in Jammu and Kashmir supervised by the United Nations 
Military Observer Group in India and Pakistan; 
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2.  Calls upon all Member States to refrain from any action which 
may aggravate the situation in the sub-continent or endanger 
international peace; 

3.  Calls upon all those concerned to take all measures necessary to 
preserve human life and for the observance of the Geneva Convention of 
1949 and to apply in full their provisions as regards the protection of the 
wounded and sick, prisoners of war and civilian population; 

4.  Calls for international assistance in the relief of suffering and the 
rehabilitation of refugees and their return in safety and dignity to their 
homes, and for full co-operation with the Secretary-General to that 
effect; 

5.  Authorises the Secretary-General to appoint if necessary a 
special representative to lend his good offices for the solution of 
humanitarian problems; 

6.  Requests the Secretary-General to keep the Council informed 
without delay on developments relating to the implementation of the 
present resolution; 

7.  Decides to remain seized of the matter and to keep it under 
active consideration. 
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Simla Agreement, 3rd July 1972. 

Simla Agreement on Bilateral Relations between India and 
Pakistan signed by Prime Minister of India, Mrs. Indra Gandhi, and 
President of Pakistan, Mr. Z.A. Bhutto, in Simla on July 3, 1972. 

The Government of India and the Government of Pakistan are 
resolved that the two countries put an end to the conflict and 
confrontation that have hitherto marred their relations and work for the 
promotion of a friendly and harmonious relationship and the 
establishment of durable peace in the subcontinent, so that both countries 
may henceforth devote their resources and energies to the pressing task 
of advancing the welfare of their people. 

In order to achieve this objective, the Government of India and 
the Government of Pakistan have agreed as follows: 

(i) That the principles and purposes of the Charter of the 
United Nations shall govern the relations between the two 
countries. 

(ii) That the two countries are resolved to settle their 
differences by peaceful means through bilateral negotiations or 
by any other peaceful means mutually agreed upon between 
them.  Pending the final settlement of any of the problems 
between the two countries, neither side shall unilaterally alter the 
situation and both shall prevent the organization, assistance or 
encouragement of any acts detrimental to the maintenance of 
peaceful and harmonious relations. 

(iii) That the prerequisite for reconciliation, good 
neighbourliness and durable peace between them is a 
commitment by both the countries to peaceful co-existence, 
respect for each other’s territorial integrity and sovereignty and 
non-interference in each other’s internal affairs, on the basis of 
equality and mutual benefit. 
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 (iv) That the basic issues and causes of conflict which have 
bedevilled the relations between the two countries for the last 25 
years shall be resolved by peaceful means; 

 (v) That they shall always respect each other’s national 
unity, territorial integrity, political independence and sovereign 
equality; 

 (vi) That in accordance with the Charter of the United 
Nations, they will refrain from the threat or use of force against 
the territorial integrity or political independence of each other. 

 Both Governments will take all steps within their power to 
prevent hostile propaganda directed against each other.  Both countries 
will encourage the dissemination of such informations as would promote 
the development of friendly relations between them. 

 In order progressively to restore and normalize relations between 
the two countries step by step, it was agreed that: 

 (i) Steps shall be taken to resume communications, postal, 
telegraphic, sea, land including border, posts and air 
links including over-flights. 

 (ii) Appropriate steps shall be taken to promote travel 
facilities for the nationals of the other country. 

 (iii) Trade and cooperation in economic and other agreed 
fields will be resumed as far as possible. 

 (iv) Exchange in the fields of science and culture will be 
promoted. 

 In this connection delegations from the two countries will meet 
from time to time to work out the necessary details. 

 In order to initiate the process of the establishment of durable 
peace, both the Governments agree that: 
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 (i) Indian and Pakistani forces shall be withdrawn to their 
side of the international border. 

 (ii) In Jammu and Kashmir, the line of control resulting 
from the cease-fire of December 17, 1971, shall be 
respected by both sides without prejudice to the 
recognized position of either side.  Neither side shall 
seek to alter it unilaterally, irrespective of mutual 
differences and legal interpretations. Both sides further 
undertaken to refrain from the threat or the use of force 
in violation of this line.  

 (iii) The withdrawals shall commence upon entry into force 
of this agreement and shall be completed within a 
period of 30 days thereof.   

 This agreement will be subject to ratification by both  countries 
in accordance with their respective constitutional procedures, and will 
come into force with effect from the date on which the instruments of 
ratification are exchanged.  

 Both Governments agree that their respective heads will meet 
again at a mutually convenient time in the future and that in the 
meanwhile the representatives of the two sides  will meet to discuss 
further the modalities and arrangements for the establishment of durable 
peace and normalization of relations,  including the questions of 
repatriation of prisoners of war and civilian internees, a final settlement 
of Jammu and Kashmir  and the resumption of diplomatic relations.”  
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  LAHORE  DECLARATION 

The following is the text of the Lahore Declaration signed by the Prime 
Minister, Mr. A. B. Vajpayee, and the Pakistan Prime Minister, Mr. 
Nawaz Sharif, in Lahore on Sunday, 21st February 1999.  

The Prime Ministers of the Republic of India and the Islamic 
Republic of Pakistan:  

Sharing a vision of peace and stability between their countries, 
and of progress and prosperity for their peoples;  

Convinced that durable peace and development of harmonious 
relations and friendly cooperation will serve the vital interests of the 
peoples of the two countries, enabling them to devote their energies for a 
better future; 

Recognising that the nuclear dimension of the security 
environment of the two countries adds to their responsibility for 
avoidance of conflict between the two countries;  

Committed to the principles and purposes of the Charter  of the 
United Nations, and the universally accepted principles of peaceful co-
existence;  

Reiterating the determination of both countries to implementing 
the Simla Agreement in letter and spirit;  

Committed to the objective of universal nuclear disarmament 
and non-proliferation;  

Convinced of the importance of mutually agreed confidence 
building measures for improving the security environment;  

Recalling their agreement of 23rd September, 1998, that an 
environment of peace and security is in the supreme national interest of 
both sides and that the resolution of all outstanding issues, including 
Jammu and Kashmir, is essential for this purpose;  

Have agreed that their respective Governments: 

Shall intensify their efforts to resolve all issues, including the 
issue of Jammu and Kashmir.  
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Shall refrain from intervention and interference in each other’s  
internal affairs.  

Shall intensify their composite and integrated dialogue process 
for an early and positive outcome of the agreed bilateral agenda.  

Shall take immediate steps for reducing  the risk of accidental or 
unauthorized use of nuclear weapons and discuss concepts and doctrines 
with a view to elaborating measures for confidence building in the 
nuclear and  conventional fields, aimed at prevention of conflict.  

Reaffirm their commitment to the goals and objectives of 
SAARC  and to concert  their efforts towards the realization of the 
SAARC vision for the year 2000  and beyond with a view to promoting 
the welfare of the peoples of South Asia  and to improve their quality of 
life through  accelerated economic growth, social progress  and cultural 
development.  

Reaffirm their condemnation of terrorism in all its forms and 
manifestations and their determination to combat this menace.  

Shall promote and protect all human rights and fundamental  
freedoms.  

 

Signed at Lahore on the 21st  day of February 1999.  

 

Atal Behari Vajpayee,  
Prime Minister of the Republic of India.  

 
Muhammad Nawaz Sharif,  

Prime Minister of the Islamic Republic of Pakistan.  
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 India-Pakistan Joint Press Statement,  

 Islamabad, January 6, 2004. 
India and Pakistan issued  a  joint statement at the end of the 

12th Summit  meeting of the South Asian Association for Regional Co-
operation (SAARC)  in Islamabad on January 6, 2004. Presented below 
is the full text of the statement: 

 

06/01/2004. 

The President of Pakistan and the Prime Minister of India met 
during the SAARC summit in Islamabad.  

The Indian Prime Minister while expressing satisfaction over the 
successful conclusion of the SAARC summit  appreciated the excellent 
arrangements made by the host country.  

Both leaders welcomed the recent steps towards normalization of 
relations between the two countries and  expressed the hope that the 
positive trends set by the CBMs would be consolidated.  

Prime Minister Vajpayee said that in order to take forward and 
sustain the dialogue process, violence, hostility and terrorism must be 
prevented. President Musharraf reassured Prime Minister Vajpayee that 
he will not permit any territory  under Pakistan’s control to be used to 
support terrorism in any manner. President Musharraf emphasized that a 
sustained and productive dialogue addressing all issues would lead to 
positive results.  

To carry the process of normalization forward, the President of 
Pakistan and the Prime Minister of India agreed to commence the 
process of the composite dialogue in February 2004.   The two leaders 
are confident that the resumption of the composite dialogue will lead to 
peaceful settlement of all bilateral issues, including Jammu and Kashmir, 
to the satisfaction of both sides.  
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The two leaders agreed that constructive dialogue would 
promote progress towards the common objective of peace, security and 
economic development for our peoples and for future generations.  

 

Islamabad  
January 6, 2004.  
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Joint Statement-  

Meeting between Prime Minister 
Dr. Mahmohan Singh and Pakistan President 

Mr. Pervez Musharraf. 
 24/09/2004  

President Musharraf and Prime Minister Dr. Manmohan Singh had 
one hour meeting this morning. Their discussions were held in a 
constructive and frank spirit. They welcomed the opportunity of making 
each other’s  acquaintance during the first meeting.  

Both  leaders reiterated their commitment to continue the bilateral 
dialogue to restore normalcy and cooperation between India and 
Pakistan.  

They agreed that confidence building measures (CBMs)  of all 
categories under discussion between the two Governments should be 
implemented keeping in mind practical possibilities. They also addressed 
the issue of Jammu and Kashmir and agreed that possible options  for a 
peaceful, negotiated settlement of the issue should be explored in a 
sincere spirit  and purposeful manner. In the spirit of the Islamabad Joint 
Press Statement of January 6, 2004, they agreed that CBMs will  
contribute to generating an atmosphere  of trust and mutual 
understanding so necessary for the well being of the peoples of both  
countries.  

The possibility of a gas pipeline via Pakistan to India was also 
discussed. It was felt that such a project could contribute to the welfare 
and prosperity of the people of both countries and should be considered 
in the larger context  of expanding trade and economic relations between 
India and Pakistan.  

New York  
September 24, 2004.  
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[Appendix XLIX] 

 
India-Pakistan Joint Press Conference Islamabad. 

 On February 16, 2005, India and Pakistan agreed to commence a Bus   
link  between Srinagar in Jammu and Kashmir and Muzaffarabad in 
Pakistan. External Affairs Minister of India, Natwar Singh, and his 
Pakistani counterpart, Khurshid Kasuri, jointly addressed the media in 
Islamabad after holding bilateral discussions. Presented below is the full 
text of the press conference.  

  Statements  by  Foreign  Minister  of Pakistan  Mr.  Khurshid  
Kasuri  and External  Affairs  Minister  of  India   Mr. Natwar  Singh  at  
the  Joint  Press Conference,  Islamabad. 

 16/02/2005 
 

Mr. Khurshid Kasuri:  I had a useful exchange of views  with His 
Excellency Mr. K. Natwar Singh, External Affairs Minister of India.  

 Talks were held in a cordial, frank and positive atmosphere.  

We had the opportunity to constructively review the status of our 
bilateral relations as well  as the regional cooperation under SAARC.  

We have agreed to work together for the early convening of the 13th 
SAARC  Summit.  

We have noted with satisfaction  the over all improvements in 
atmospherics between the two countries. We have taken positive steps 
that auger well for the future of bilateral  relations. We are strongly 
committed to carrying forward the composite dialogue process to make it 
productive and fruitful.  

We had discussions on the core issue of Jammu & Kashmir and have 
impressed upon the Indian  Government  for an early and final settlement 
of the issue in accordance with the aspirations of the people of Kashmir.  

We discussed issues of Peace & Security.  Pakistan expressed the 
hope that both the countries will be able to move forward to promote 
strategic stability in South Asia.  
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The Prime Minister of Pakistan has already instructed our Railway 
authorities to expedite the early operationalization of Khokhrapar-
Munabao Rail link.  

We hope that the Joint  Study Group meeting  at the level of the 
Commerce Secretaries to be held in New Delhi from 22-23  February 
2005  will come up with recommendations which will be mutually 
beneficial to both countries.  

The Indian Government has agreed to lease a Government-owned 
building and a plot of land in Mumbai for simultaneous opening of 
Pakistan’s Consulate at Mumbai and Indian Consulate at Karachi.  

We held  discussion on the Siachen issue. It was agreed to direct the 
Defence Secretaries of the two countries  to discuss the issue in a 
friendly and cooperative manner. I hope that the  issue will be resolved in 
accordance with the understanding reached earlier.  

The issue of detained fishermen and civilian prisoners is an 
humanitarian issue. We have agreed to work out a mechanism for their 
early release following a summary procedure. Civilian prisoners and 
detained children who have completed their prison term may be released 
at an early date.  

We have noted with satisfaction the  Indian decision to treat the Gas 
Pipeline project as a stand alone project. We hope for the early 
finalization of an agreement.  

We also held discussions over the Baglihar and Kishanganga 
projects. I impressed upon my Indian counterpart for an early resolution 
of the issues in accordance with the Indus Water Treaty.  

The two Foreign Ministers took note of the joint survey conducted 
by the two countries on the horizontal segment of the blue dotted line in 
the Sir Creek area and express the hope that the issue would be resolved 
at an early date.  

The two sides have agreed to continue the composite dialogue 
process in positive spirit and for constructive results in addressing all 
issues including Jammu & Kashmir, peace & security, conventional and 
nuclear CBMs, trade  and people-to-people contacts.  
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The President and the Prime  Minister of Pakistan reiterated 
invitation to Dr. Manmohan Singh, Prime Minister of India to visit 
Pakistan at the earliest convenience. 

 External Affairs Minister Mr. Natwar Singh:   

1. I have just concluded an extremely useful and intensive discussion 
with my distinguished colleague and friend, the Foreign Minister of 
Pakistan. H.E. Mr. Khurshid Kasuri, I want to thank you for your  
hospitality.  

2. Earlier in the morning, I had the privilege of calling on President of 
Pakistan, H.E. General Pervaiz Musharraf and the Prime Minister of 
Pakistan, H.E. Mr. Shaukat Aziz. In both these meetings, I had 
conveyed the greetings and good wishes of the Prime Minister of 
India.  

3. I have come to Pakistan for the first bilateral visit of the External 
Affairs Minister of India since 1989.  I have also come at a stage in 
the present process between our two countries when significant 
positive developments have taken place over the past one year. At the 
same time, it was also felt that continued appropriate political 
interaction would inevitably  impart further momentum to the process.  

4. I am happy to be able to share with you that we have been able to take 
several significant further steps:-  

(i) We have agreed between us on mutually acceptable procedures 
for establishing a Bus service between Srinagar and 
Muzaffarabad.  

(ii) We have also agreed to look at a pipeline through Pakistan 
subject to satisfaction of our concerns related to security and 
assured supplies.  

(iii) We have instructed our officials that in the forthcoming series of 
meetings between  now and July, agreements be finalized on 
Pre-notification of Missile Tests, MOU between  Indian 
Coastguards and Pakistan’s Maritime Security Agency, and 
MOU between Narcotics Control Authorities.  

(iv) We have agreed between us to start a Bus service between 
Amritsar and Lahore,  and also  to agreed religious places such 
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as Nankana Sahib and we have instructed our officials to 
immediately tie up the technical details.  

(v) It was also agreed that discussion would be initiated on 
agreements on:  

(a) Reducing risk of nuclear accidents or unauthorized use 
of nuclear weapons; 

(b) Preventing incidents at sea.  

5. We have agreed to consider further measures to alleviate the 
situation of civilian prisoners and apprehended fishermen. I 
impressed upon His Excellency the Foreign Minister of Pakistan the 
need to release the apprehended fishermen along with their boats, 
and to expedite their return.  

6. I also conveyed to my counterpart our readiness to start the 
Khokhrapar-Munabao Rail link from October 2005, and requested 
Pakistan to expedite their own preparations. We are continuing with 
our efforts for early re-establishment of our respective Consulates 
General in Karachi and Mumbai.  

7. Both of us are looking forward to the first meeting of the Joint Study 
Group on trade and economic cooperation at the level of Commerce 
Secretaries  scheduled for February 22-23, 2005  in New Delhi.  

8. As you can see, we have come a long way over the past year or so. 
As I stated yesterday, I am convinced that cooperation between our 
two counties is not just a desirable objective;  it is an imperative.  

9. My visit has reinforced in me the  determination to continue working 
for expanding cooperation and understanding between our two 
countries. The people of both our countries  clearly desire it.  

10. No doubt, we have differences between us. This is only normal given 
the history and complexity of our relationship. However, as leaders, 
it is incumbent upon us to find ways  through which we can enhance 
trust and cooperation, so that the differences can be addressed more 
productively.  

11. Of course, the process can be sustained only in an atmosphere free 
from terrorism and violence, in the framework of implementation of 
commitment made on January 6, 2004.  
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12.  I have  invited my colleague, the Foreign Minister of Pakistan to visit 
India to continue with these efforts. I look forward to welcoming 
him. 
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[Appendix  L] 

 
India-Pakistan Joint Statement 

 18/04/2005  

1. The President of Pakistan, His Excellency General Pervaiz 
Musharraf and Begum Sehba Musharraf visited New Delhi as guests 
of the Prime Minister of India and Shrimati Gursharan Kaur on 16 to 
18 April, 2005.  

2. While in New Delhi, the President of Pakistan called on the 
President of India. He also had a meeting with the Prime Minister of 
India, who hosted a dinner  in his honour. The President also 
watched the last one-day  international cricket  match between India 
and Pakistan.  

3. The President of Pakistan and the Prime Minister of India used the 
opportunity provided by the visit to review progress in Pakistan-
India relations. They assessed positively the progress  that had been 
made so far through confidence building, people-to-people contacts 
and enhancing areas of interactions and determined to build on the  
momentum already achieved.  

4. They reaffirmed the commitments made in the Joint  Press Statement 
of January 6, 2004 and the Joint Statement issued after their meeting 
in New York  on September  24, 2004  and expressed satisfaction on 
the progress in the peace process and the improvement of relations 
between the two countries that has since been realized.   

5. Conscious of the historic opportunity created by the improved 
environment in relations and the overwhelming desire of the peoples 
of the two countries for durable peace and recognizing their 
responsibility to continue to move forward  towards that objective, 
the two leaders had substantive talks on all issues. They determined 
that the peace process was now irreversible.  

6. In this spirit the two leaders addressed the issue of Jammu and 
Kashmir and agreed to continue these discussions in a sincere and 
purposeful  and forward looking  manner for a final settlement. They 
were satisfied with the discussions and expressed  their 
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determination to work together to carry forward the process and to 
bring the benefit of peace to their people.  

7. They also agreed to pursue further measures to enhance interaction 
and cooperation across the L.O.C.  including agreed meeting points 
for divided families, trade, pilgrimages and cultural interaction.  

8. They condemned attempts to disrupt the Srinagar-Muzaffarabad Bus 
Service  and welcomed its successful operationalisation.  The two 
leaders pledged that they would not allow terrorism to impede the 
peace process.  

9. They decided  to increase the frequency of the Bus Service and also 
decided that trucks would be allowed to use this route to promote 
trade. They also agreed  to operationalise additional routes including 
that between Poonch and Rawalakot. They also look forward to early 
start of the Bus Service between Amritsar and Lahore and to  
religious places such as Nankana Sahib.  

10. They agreed to re-establish  the Khokhrapar-Munnabao route by 1st 
January 2006.  

11. They agreed that the Consulates General of the two countries in 
Mumbai and Karachi respectively would be opened before the end of 
the current year.  

12. They endorsed the decisions taken in the meeting of Foreign 
Secretaries  of the two countries on 27-28 December 2004,  and the 
Foreign Minister on 15-17 February 2005, on the schedule of 
meetings later in the year, the agreements to  be worked upon 
through these meetings  and the measures to be taken to alleviate the 
situation of prisoners.  

13. On the issues of Sir Creek and Siachen,  they instructed that the 
existing  institutional mechanisms should convene discussions 
immediately with a view to finding mutually acceptable solutions to 
both issues expeditiously.  

14. It was agreed that the Ministers of Petroleum and Natural Gas would 
meet in May to explore  cooperation  in the sector including on the 
issue of pipelines.  

15. Both leaders agreed that enhanced economic and commercial 
cooperation would contribute to the well-being of the peoples of the 
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two countries  and bring a higher level of prosperity for the region. 
The two leading  economies of South Asia should work together  for 
the greater prosperity of the region.  

16. The leaders decided to reactivate the Joint Economic Commission as 
early as possible. They also agreed that the Joint Business Council 
should meet soon.  

17. The President of Pakistan conveyed his gratitude for the hospitality 
provided  during the visit and invited the Prime Minister to visit 
Pakistan.  The invitation was accepted in principle. Mutually agreed 
dates would be worked out through diplomatic channels.  

New Delhi  
April 18, 2005.  
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[Appendix  LI] 
 

RULES OF BUSINESS 1950  
 
 

OFFICE OF THE SUPREME HEAD OF THE AZAD  
KASHMIR MOVEMENT (MURREE). 

 
No. 1/RS-AKM/50.     December  28, 1950. 

 
ORDER: 
 Sanction is hereby accorded to the Rules of Business of the 
Azad Kashmir Government which  form an annexure to this order. It is 
further directed that these Rules be published in the  Government 
Gazette.  
 

Sd/-   
Ghulam Abbas 

SUPREME HEAD 
OF THE AZAD KASHMIR MOVEMENT  

 
___________ 
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OFFICE OF THE 
PRINCIPAL SECRETARY TO THE SUPREME HEAD OF  

AZAD KASHMIR MOVEMENT 
 

No. 1/RB-AKM/50/29. 
Camp Rawalpindi,  

December 28, 1950.  
 
Forwarded to the Secretary General, Azad Kashmir Government 
Muzaffarabad, for favour of necessary action.  
 

Sd/-  
Mohammad Yusuf 

PRINCIPAL SECRETARY  
 
Published for general information.  

Sd/-  
Abdul Haiy.  

Deputy Secretary General  
_______ 

  



Rules of Business, 1950   Appendix-LI 
 

1176 

 
RULES  OF  BUSINESS   OF   THE 
AZAD KASHMIR GOVERNMENT 

 
GENERAL.  
 
1. These rules will regulate the classification and distribution of the 
business of the Government among the various officers of  Government 
and shall come into force at once.  

2. They will apply to all  phases of Governmental activity 
including the Legislative, Secretarial, Executive, Judicial, Financial and 
pertaining to recruitment to  Public Service. They will supersede all 
existing orders regarding regulation of Governmental business but where 
no provisions are made in these rules on any particular subject the  
existing rules will continue to apply.  

 
3. These Rules shall be cited as the  ‘Rules of Business for Azad 
Kashmir Government’:—  
 
DEFINITIONS  
 
4. (a)  In these rules unless the subject or the context otherwise 

indicates, ‘the rules’ means ‘Rules  of Business for Azad 
Kashmir Government.’ 

  
 (b) ‘Specified authority’  means the authority empowered 

under Schedule I to these rules to dispose of a case finally.  
  
 (c) ‘Financial authority’  means authority empowered under 

Schedule I to  these rules to  give financial sanction in a case.  
  
 (d) ‘Department’  means a department of Azad Kashmir 

Government.  
  
 (e) ‘President’ means the President of the Council of 

Ministers of the Azad Kashmir Government.  
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 (f) The ‘Council’ means the President and other  Ministers 
of the Azad Kashmir Government.  

  
 (g) ‘Supreme Head’ means the Supreme Head of the Azad 

Kashmir  Movement.  
  
 (h) ‘Government’ means the Azad Kashmir Government.  
  
 (i) ‘Gazetted Post’ means a post listed in Schedule II to  

these rules.  
 
SUPREME  HEAD.  
 
5. The Supreme Head shall nominate the President and other 
members of the Council and determine the allocation of portfolios.  
 
6. The Council shall be collectively responsible to the Supreme 
Head for the administration of the Azad Kashmir territory   and shall 
hold office during his pleasure.  
 
7. The Supreme Head may issue directives to the Council on all 
matters of policy.  
 
8. If the Supreme Head desires to see any papers or obtain any 
information he will send a requisition to the Secretary General who will 
submit the papers or supply  the information required through the 
President.  
 
9. The appointment of the Chief Justice and Judges of High Court 
of Judicature for Azad Kashmir shall vest in the Supreme Head.  They 
shall hold office during his pleasure.   
 
 Provided that the Chief Justice and the Judges of the High Court 
of Judicature, functioning at present, shall be deemed to have been 
appointed under this rule and shall hold office during the pleasure of the 
Supreme Head.  
 
10. The appointment of the Chairman and Members of the Public 
Service Commission shall vest in the Supreme Head.  
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LEGISLATIVE. 
 
11. Supreme Legislative powers shall vest in the Council provided 
that no law shall come into force unless it has received the assent of the 
Supreme Head. The Supreme Head  may recommend such amendments 
in the legislation submitted to him as he deems fit for the consideration 
of the Council.  
 
12. Proposals for legislation emanating either from individual 
Ministers, the Chief  Administrative Adviser, Head of Departments or 
any other source will be forwarded to the Secretary General who will 
have them examined by the Legislative Department and submit them to 
the Council through the Chief Administrative  Adviser unless he has 
intimated to the Secretary General in writing  that he does not  desire to 
see a certain case or class of cases.  
 
13. Rules made under any law and having the force of law shall be 
subject to the same procedure as proposals for legislation.  
 
14. Legislation or Rules having the force of law, after receiving the 
assent of the Supreme Head, shall be published in the Government 
Gazette and shall be deemed to have come into  force on such date as is 
specified therein.  
 
RECRUITMENT  TO  PUBLIC  SERVICES. 
 
15. Recruitment to all Gazetted posts and non-Gazetted posts 
carrying initial salary of Rs. 125/- and  above shall be made through the 
Public  Service Commission. Recruitment to all other posts carrying an 
initial salary of  Rs. 50/-  or above shall be made through the 
Departmental Committees.  
 
DEPARTMENTAL COMMITTEES  
 
16. A Departmental Committee will comprise of—  
 
(i) Secretary of the Department, and  
(ii) Head of the Department.  
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 In cases where the Head of department is also the Secretary of 
the department, the Secretary General; or 
 
the Commissioner shall be the second member of the Committee.  
 
SECRETARIAT 
 
17. It will be the duty of the Secretaries to Government:—  
 
(a) to examine and put up for the orders of the specified  authority 

all communications and proposals received by them;  
 
(b) to tender advice after due examination and inquiry on points 

referred to them by the Ministers;  
 
(c) to take steps to issue all orders passed by a specified authority 

and to convey them to the officer charged with implementing 
them.  

 
18. The business of Government shall be disposed of according to 
the provisions made in these rules. Subject to these provisions the 
specified authority with regard to various  classes of cases shall be as 
shown  in Schedule I.  
 
19. A Minister may send for any case decided in his department. 
The decision of a specified authority shall not, however,  be upset 
without the approval of the Council.  
 
20. All cases requiring the orders of Government shall ordinarily be 
examined by the Secretary of the department concerned before they are 
submitted to the appropriate authority.  
 
 Provided  that if a case pertains to the subjects specified  in 
section 7 of Schedule IV, it shall also be examined by the Chief 
Administrative Adviser before it is submitted to Government.  
 
21. All orders of  Government will be issued under  the signature of 
a Secretary to Government or an officer authorised in this behalf.  
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22. In case where the specified authority is an officer other than a 
Minister, the order will be signed by him.  
 
23. Procedure in regard to proceeding of the Council shall be as in 
Schedule IV to these Rules.  
 
24. No employee of Government below the rank of Head of 
department, Secretary, shall have access to a Minister  except with the 
permission of the Head of his department.  

EXECUTIVE 
 
25. The Chief Administrative Adviser shall exercise general 
supervision over the services with a view to ensuring that Government 
employees   discharge their duties properly.  
 
JUDICIAL  
 
26. The officers and Courts mentioned in Schedule III shall exercise  
Criminal, Civil and Revenue Powers, both original and appellate, as 
shown against them.  
 
27. Sentences of death shall require confirmation by the Council.   
 
28. The prerogative of mercy shall be exercised by the Council.  
 
FINANCE 
 
29. The Finance Department shall be specially charged with the 
following functions, namely:-  
 
(i) It shall be Incharge of the accounts relating to the receipts and 

expenditure  of  all moneys received and  expended by 
Government.  

 
(ii) It shall be responsible for the custody of all funds belonging to, 

vested in, or under the management of the Government and shall 
issue necessary instructions to the treasuries regarding the 
custody  and accounting of Government funds.  
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(iii) It shall examine and report on all proposals for the increase, 
continuance or deduction  of  taxation.  

 
(iv) it shall examine and report on all proposals for borrowing by the 

Government; shall raise such loans as have been duly  
authorised; and shall be Incharge of  all matters relating to  the  
service of loan or the discharge of guarantees.  

 
(v) It shall be responsible for all mattes  relating to financial, 

procedural and the application of the principles of sound finance.  
 
(vi) It shall be responsible for seeing that proper financial rules are 

framed for the guidance of other departments and that suitable 
accounts, including commercial accounts when necessary are 
maintained by other departments and establishments subordinate 
to them.   

 
(vii) It shall be responsible for all matters relating to budget 

procedure and to the  form and  content of the Annual Financial 
Statement and it shall be responsible during the year for the 
provision of ways and means and for watching the state of the 
Government’s balances.  

 
(viii) In connection with the budget and with the supplementary 

estimates:-  
 
 (a) It shall prepare the annual statement of estimated 

revenue and  expenditure for presentation  of the 
Council.  

 
 (b) For the purpose of such preparation it shall obtain from 

the departments concerned material on which to base its 
estimates and it shall be responsible for the correctness 
of the estimates framed on the material so supplied.  

 
 (c) It shall examine and advise on all schemes of new 

expenditure for which it is proposed to  make provision 
in the estimates,  and shall  decline to provide in the 
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estimates for any scheme which has not been so 
examined.  

 
 (d) It shall  lay before the Council the Schedule of 

authorised expenditure for its authentication.  
 
(ix) If proper sanction of the Government is not accorded to such 

expenditure, the  Finance Department will endorse recovery of 
the amounts spent without sanction from the officers  who  
authorised the expenditure.  

 
(x) It shall control the collection of Customs, Income taxes, sales-

taxes or other taxes, and shall advise other departments 
responsible for the collection of revenue, the progress of 
collection and the method of collection thereof.  

 
(xi) It shall decide to what extent in particular departments the  audit 

of expenditure should be reinforced by an audit of receipt.  
 
30. I. (i) No department shall, without previous consultation with 
the Finance Department, authorise any order (other than an order 
pursuant to any  general delegations made by the Finance Department) 
which either immediately or by its repercussion will affect the finances 
of the Azad Kashmir Government.  
 
ii) Without   prejudice  to  the generality of clause  (i) of  this sub-
rule, no order shall be made without such previous consultation:—  
 
 (a) relating to the number or gradings or cadres or the 

emoluments of posts or to any other condition or service 
of post which may have financial implications; or  

 
 (b) involving any grant of land or assignment of revenue or 

concession, grant, lease or license of mineral or forest 
rights or a right to water power or any easement or 
privilege in respect of such concession; or  

 
 (c) in any way  involving any relinquishment of revenue.  
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II. No proposal which requires  previous consultation with the
Finance Department under sub-rule (I) of this rule, but in which the 
Finance Department has not concurred, shall be proceeded with  unless a 
decision to that effect has been taken by the Council.   

III. No re-appropriation shall be made by any department other than
the Finance Department except in accordance with such general 
directions as the Finance Department may have made.  
IV. Except to the extent that power may have been delegated to
departments under rules approved by the Finance Department, every 
order of an Administrative Department conveying a sanction to be 
enforced in audit shall be communicated to the audit authorities by the 
Finance Department.  

31. No order affecting the emoluments, promotion or conditions of
service of any officer employed in the Finance Department shall be 
passed without previous consultation with the Secretary General who 
shall exercise, in respect of such order, the functions of the Finance 
Secretary.  

-------- 
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SCHEDULE– I 

1. For the purpose of exercising administrative and financial
powers under rule 17 there shall be the following specified  authorities:- 

i) Minister in respect of his own portfolio.
ii) Chief Administrative Adviser.
iii) Chief Justice of the High Court of Judicature.
iv) Auditor General.
v) Secretaries and other Officers of Government.

COUNCIL. 

2. The Council shall exercise the following powers:-

i) Sanction the appointment of all Gazetted Officers.

ii) Decide cases involving postings, transfers and disciplinary
action against Secretaries to Government, Heads of
Departments, Deputy Commissioners, Superintendents of Police
and other Officers of comparable rank.

iii) Sanction  new legislation, statutory rules and regulations.

iv) Sanction non-recurring and recurring expenditure which  is not
within the competence of any other specified authority.

v) Decide all matters of policy regarding the maintenance of law
and order and the economic developments and well being of
Azad Kashmir.

vi) Decide all matters referred to the Council by a Minister, the
Chief Administrative Adviser and the Secretary General.

MINISTER IN RESPECT OF HIS OWN PORTFOLIO 

3. A  Minister  shall exercise general control over the  departments
included in the portfolio and shall pass final order  in the following 
cases:—  
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i) Appointment and dismissal of non-Gazetted officials to posts 

other than  posts in the Secretariat, with a starting salary of Rs. 
100/- p.m. or above.  

 
ii) Disposal of all matters  referred to him by the Chief 

Administrative Adviser, Secretaries and Heads of Departments 
which are not  required to be submitted to the Council.  

 
CHIEF ADMINISTRATIVE ADVISER 
 
4. In addition to general supervision over all  departments of 
Government, the Chief Administrative Adviser shall pass final orders on 
appeals against orders passed by Secretaries and Heads of Departments 
in respect of Government servants  under their control in all matters of 
appointment, promotion and disciplinary action of all kinds.  

CHIEF JUSTICE OF THE HIGH COURT OF JUDICATURE 
 
5. The Chief Justice  shall exercise general control  over the entire 
judiciary  in the State and shall pass final orders  in the following 
cases:—  
 
 Recruitment, posting, transfer,  grant of leave, retirement and 
disciplinary action of all kind in respect of all posts in the Judicial 
Department not above the rank  of subordinate Judge.  
 Sanctioning all financial expenditure with respect to Judicial 
Department provided in the budget and exercising all financial powers 
not vested in the Council or delegated to a subordinate authority by any 
specific order.  
 
AUDITOR-GENERAL 
 
6. i) The Auditor-General shall conduct an audit of the 

receipts and expenditure of the Government and shall have 
power to call for any information and explanation for the 
purpose of his audit from the officers concerned  through the 
Secretary General. He shall prepare an Annual Audit Report on 
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the  receipts and expenditure of the Government and submit to 
the Council of Ministers on a date to be specified by that 
Council. The Auditor General may utilize the agency of the 
Accountant General Azad Kashmir Government, for the 
discharge of functions assigned to him.  

 
 ii) The Auditor-General shall have power to prescribe an 

accounting procedure and to  make such amendments in that 
procedure as he considers necessary to enable him to satisfy the 
requirement of audit.  

 
SECRETARIES AND OTHER OFFICERS OF GOVERNMENT 
 
7. These offices will be classified in three categories:-  
 
Category I consists of:- 
 
i) Secretary-General.  
ii) Finance Secretary.   
iii) Accountant General.  
iv) Commissioner.  
v) Inspector General  of Police.  
vi) Director of Health Services.  
vii) Director of Civil Supplies.  
viii) Chief Conservator of Forests. 
ix) Director of Education.  
x) Director of Rehabilitation.  
xi) Chief Engineer, Public Works and Electricity.  
 
Category II consists of:- 
 
i) Deputy Secretary General.  
ii) Administrative Secretary to the Supreme Head.  
iii) Legal Remembrancer. 

iv) Chief Publicity Officer.  
v) Deputy Commissioners.  
vi) District & Sessions Judges. 
vii) Superintendents of Police. 
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viii) Collector of Customs.  
ix) Registrar of Co-operative Societies.  
x) Director of Agriculture.  
xi) Director of Animal Husbandry. 
xii) Deputy Directors of  Civil Supplies.  
xiii) Deputy Director of Health Services.  
xiv) District Medical Officers.  
xv) Divisional Forest Officers.  
 
Category III consists of all Gazetted Officers not specifically mentioned 
in any of the above two categories.  
 
8. The officers mentioned in the above categories shall be 
competent to exercise the administrative and financial powers detailed in  
sections 8, 10 & 11 of this Schedule, provided that:-  
 
a) the powers vested in the officers subordinate to  them shall 

continue to vest in and be exercised by them; and  
 
b) nothing herein contained shall affect the power vested in an 

officer under any statute or under any rules framed under any 
statute.  

 
9. Power exercisable by:  
 
1) Secretary General.- Recruitment, posting, transfer, grant of 
leave, retirement, and disciplinary action of all kinds in respect of all 
posts in the Secretariat below the rank of Assistant Secretary.  
 
2) All officers in Category I.  

ADMINISTRATIVE 

 
i) Recruitment, posting, transfer, grant of leave, retirement and 

disciplinary action of all kinds in respect of all non-gazetted 
officers under their administrative control holding posts carrying 
a salary the  minimum  of which is less than Rs. 100/- p.m.  
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ii) Hearing of appeals against orders of their subordinates  in 

respect of matters mentioned in the immediately preceding sub-
section.   

 
FINANCIAL 
 
i) Non-recurring contingent expenditure.    
 
Sanctioning expenditure upto a limit of Rs. 200/- in each case as detailed 
in section 9 unless there is something unusual, doubtful or irregular in 
the character of  the expenditure.  
 
 
ii) Purchase of stores.  
 
Purchasing stores directly of a value not exceeding  Rs. 200/- in each 
case.   
 
iii) Re-appropriation in the Budget Grant.  
 
Re-appropriation upto a total of Rs. 1000/-  within the Budget Grant 
under each main head in accordance with the rules with consent of the 
Finance Department and subject  to the conditions laid down by it.  
 
iv) Sanctioning of expenditure provided for in the budget according 
to the rules framed by the Finance Department.  
 
v) Exercising powers of a Controlling Officer in  regard to their 
own T.A. Bills and of the officers under their administrative control.  
 
10. List of non-recurring contingent expenditure with reference to 
item (i) under head Financial in section 8.  
 
a) Purchase of and repairs to bicycles for  offices.  
b) Grant of conveyance hire to  non-gazetted Government servants.  
c) Electric and Water charges.  
d) Fire protection.  



Rules of Business, 1950   Appendix-LI 
 

1189 

e) Payment of demurrage charges.  
f) Purchase of fixtures and furniture.  
g) Hire of Electric fans, heaters, typewriters etc.  
h) Hot and Cold weather charges.  
i) Engagement of inferior servants whose pay is paid from 

contingent.  
j) Liveries and clothing.  
k) Purchase of locks, electric bulbs and  scales.  
l) Repairs to and hiring of motor vehicles for departmental 

purposes.  
m) Incurring miscellaneous office expenses from contingencies.  
n) Incurring postal and telegraph charges including charges for 

remittance of money due to contractors  supplies etc.  
o) Purchase of books, newspapers etc.  
p) Renting of  land and buildings and recovery of rents of buildings 

from Government servants occupying rented houses.  
q) Repairs to, erection and removal of machinery.  
r) Payments to Government servants for the supply of drinking 

water, and dusting offices or for acting as night drawers or for 
similar services in addition to their own duties.  

s) Payment of taxes and toll fees.  
t) Charges for telephone connection of Government offices with 

existing telephone system.  
u) Repairs to tents and camp furniture.  
v) Upkeep of typewriters,  calculating  machines, copying machine.  
w) Winding and regulating office clocks, maintenance of call bell.  
x) Incurring freight and demurrage charges.  
y) Purchase of instruments minor equipment and apparatus.  
z) Incurring law charges.  
zz) Sanctioning with the consent of the Finance Department hiring 

of buildings on rent for office  and other public institutions, 
subject to a limit of Rs. 50/- p.m. in each case and subject to 
provision existing in the sanctioned budget.  
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11) Officers of Category II shall be competent to exercise the 
following powers:-  
 
ADMINISTRATIVE 
 
i) Recruitment, posting, transfer, grant of leave, retirement and 

disciplinary action of all kinds in respect of officials under their 
administrative control holding posts carrying an initial pay of 
not more than  Rs. 50/- p.m.  

 
ii) To transfer within  their jurisdiction, the grant  of leave of all 

kinds and to impose all the penalties as provided in section 8 on 
all officials of whom they are the appointing authorities.   

 
FINANCIAL 

i) Sanctioning contingent expenditure as provided for in the budget 
subject to  a  limitation  of Rs. 50/- in each case.   

 
ii) Countersigning T.A. Bills of officials subordinate to them.  
 
 
12. Officers of Category III shall be competent to exercise the 
following powers:-  
 
i) Recruitment, posting, transfer, grant of leave, retirement and 

disciplinary actions of all kind in respect  of officials under their 
administrative control holding posts carrying an initial pay of 
not more than Rs. 30/- p.m.  

 
ii) To transfer within their  jurisdiction, grant leave of all kinds and  

to impose all the penalties as provided in section 8 to all 
officials, of whom they are the appointing authorities.  

 
--------- 
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SCHEDULE – II 
 

LIST OF GAZETTED OFFICERS IN  
AZAD  KASHMIR  GOVERNMENT 

 
 
1. GENERAL SECRETARIAT.  
 
1. Secretary General. 
2. Deputy Secretary General.  
3. Secretaries.  
4. Assistant Secretaries.  
5. Legal Rememberancer.  
6. Private Secretary to the President.  
 
2. JUDICIAL DEPARTMENT. 
 
1. Chief Justice.  
2. Judge of the High Court.  
3. District & Sessions Judges.  
4. Sub-Judges.  
5. Registrar High Court.  
6. Assistant Advocate General.  
7. Public Prosecutor.  
 
3. REVENUE DEPARTMENT.  
1. Commissioner.  
2. Deputy Commissioners.  
3. Assistant Commissioners.  
4. Tehsildars.  
 
4. POLICE DEPARTMENT. 
 
1. Inspector General of Police.  
2. Superintendents of Police.  
3. Assistant Superintendents of Police.  
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5. FOREST  DEPARTMENT.

1. Chief Conservator of Forests.
2. Conservator of Forests.
3. Deputy Conservator of Forests.
4. Divisional Forest Officers.
5. Assistant Conservator of Forests.

6. EDUCATION DEPARTMENT.

1. Director of Education.
2. District Inspector of Schools.

7. HEALTH  DEPARTMENT.

1. Director  of  Health Services.
2. Deputy Director of Health Services.
3. District Medical Officers.

8. CUSTOMS DEPARTMENT.

1. Collector of Customs.
2. Deputy Collector of Customs.

9. REHABILITATION  DEPARTMENT.

1. Director of Rehabilitation.
2. Deputy Director of Rehabilitation.
3. Assistant Director of Rehabilitation.
4. Rehabilitation Officers.

10. CO-OPERTIVE  SOCIETIES  AND PANCHAYATS.

1. Registrar Co-operative Societies and Panchayats.
2. Deputy Registrar Co-operative Societies  and Panchayats.
3. Assistant Registrar of Co-operative Societies and Panchayats.
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11. CIVIL  SUPPLIES  DEPARTMENT.

1. Director of Food and Civil Supplies.
2. Deputy Director of Food & Civil Supplies.
3. Civil Supplies Officers.

12. PUBLIC WORKS AND ELECTRICITY DEPARTMENT.

1. Chief Engineer.
2. Executive Engineers.
3. Divisional Engineers.
4. Assistant Engineers.

13. ACCOUNTS DEPARTMENT.

1. Accountant General.
2. Assistant Accounts Officers.

14. PUBLICITY DEPARTMENT.

1. Chief Publicity Officer.

15. VETERINARY  DEPARTMENT.

1. Superintendent Veterinary.
2. District Veterinary Officers.

16. STATE  PROPERTY.

1. Manager, Azad Kashmir State Property  in Pakistan.

17. IFTA  DEPARTMENT.

1. Subai Mufti.
2. District Muftis.
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SCHEDULE-III 

CIVIL, CRIMINAL AND REVENUE POWERS OF VARIOUS  OFFICERS AND 

COURTS (ORIGINAL/APPELLATE).  

Civil, Criminal and Revenue Powers, both original and appellate, are exercised 

by various officers and Courts under different Acts and Laws and these powers are 

conferred upon them by authorities competent to invest such powers. The following table 
will, however, show the ordinary powers of  various Courts and officers:- 

Name of Court 

or Officer 

Civil Powers Criminal Powers Revenue Powers 

Original Appellate Original Appellate Original Appellate 

1 2 3 4 5 6 7 

High Court Unlimited Under Civil 

Courts Act 

Under 

Cr.P.C. 

- - - 

District & 

Sessions Judges 

10,000/- -do- -do- - - - 

Sub- Judges 5,000/- -do- -do- Magistrate 1st 

Class with powers 

u/s 30 Cr.P.C. 

- - 

Joint Secretary, 

Ministry of 

Kashmir 

Affairs 

- - - - - Powers of 

Financial 

Commissioner 

under Land 

Revenue & 

Tenancy Acts. 

Deputy 

Commissioner 

- - - District 

Magistrate with 

powers under sec. 

30 Cr.P.C. 

Powers 

 under 

Cr.P.C. 

Powers of  

Collector under 

Land  Revenue 

and Tenancy 

Acts. 

Assistant 

Commissioner 

- - - Magistrate 1st 

Class with or 

without powers 

under sec. 30 

Cr.P.C. 

- Powers of  

Addl. or Asst. 

Collector 1st  

grade under 

Land Revenue 

& Tenancy 

Acts. 

Commissioner - - - - - Powers of  

Commissioner 

under Land 

Revenue and 

Tenancy Acts. 
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Tehsildars - - - Magistrate 2nd 

Class 

- Powers of  

Assistant 

Collector 2nd 

grade under 

L.R and 

Tenancy 

Acts. 

Naib Tehsildars - - - Magistrate 3rd 

Class. 

- -do- 

Chief 

Conservator of 

Forests 

- - - Magistrate 1st 

Class (Forests 

cases only) 

- - 

Divisional 

Forest Officers 

- - - Magistrate 2nd 

Class (Forests 

cases only) 

- - 
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SCHEDULE-IV 

PROCEDURE  IN  REGARD  TO PROCEEDINGS 
OF THE COUNCIL. 

1. In all cases brought before the  Council, the Secretary General
who shall also be  Secretary to the Council, shall decide  whether a case 
shall be—  

a) circulated to Ministers for recording their opinion, or
b) discussed at a meeting of the Council.

2. Three members of the Council shall constitute a quorum except
at an adjourned meeting when the quorum shall be two. Decisions of the 
Council  shall be determined by a majority of votes of the Ministers 
present. In case of a tie, the President shall have the casting vote.  

3. a) When a case has to be referred to the Council, the 
Secretary of the department concerned shall submit to the Secretary 
General all the papers necessary for the consideration of the case and it 
shall be the duty of the Secretary General to see that the papers are 
complete in all respect.  

b) The papers shall include a concise memorandum stating
the facts of the  case, the points for decision, the advice of the Chief 
Administrative Adviser if any and the recommendations of the Minister 
Incharge. In all cases having financial implications the  views  of the 
Finance Department shall be included in the memorandum for the 
Council.  

c) If a case concerns more than one department and if
agreement is reached among them, the memorandum shall contain the 
joint recommendation of the departments concerned.  If no agreement is 
reached, the memorandum shall state the points of difference and the 
recommendations of each of the departments.  

d) The department concerned shall furnish to the Secretary
General eight sets of the memorandum intended to be brought before the 
Council.  
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4. (a) When a case is circulated for recording opinion, the 
Secretary General shall specify the limit of time within which opinions 
are to be communicated to him. If the opinion is not received within the 
period, the case will be decided  according to the majority of the opinion 
already recorded.  

 (b) If a difference of opinion or a major change in the memorandum 
reached by agreement between one or more Ministers and the Minister 
concerned arises among the Ministers in the  course of circulation, the 
Secretary General shall obtain further observation  of the Ministers 
concerned and place the case on the agenda of a meeting.  

5.(a) A meeting of the Council shall ordinarily be held twice a month 
on the dates to be notified by the Secretary General; provided that the 
President,  or the Minister acting on his behalf in his absence, may direct 
that a special meeting of the Council shall be convened on an other day 
to discuss urgent business.  
(b) The Secretary General shall issue to Ministers and to the Chief 
Administrative Adviser an agenda showing the cases to be discussed at 
the meeting.  

 (c) The Secretary General shall attend all the meetings of the 
Council and order of the Council shall be issued to all concerned over the 
signature of the Secretary General or the Deputy Secretary General.  

6. The Chief Administrative Adviser may attend meetings of the
Council and tender advice on any matter under discussion at the time. 

The advice of the Chief Administrative Adviser shall be
attended by the Secretary General before any matter relating to the 
following subjects is submitted to the Council:  
i) All questions of general policy not covered by a directive from

the Supreme Head. 
ii) All important matters involving heavy financial commitments on

the Government level. 
iii) All matters relating to legislation, enactment  of statutory rules,

regulation and bye-laws requiring the sanction of the Council. 
iv) State Budget.
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v) Alienation of State Property.
vi) Internal Security.
vii) Public debts and loans.
viii) Foreign relations.
ix) All important matters relating to Civil Supplies and

Rehabilitation.
x) All Forest schemes, leases and contract exceeding the value  of

Rs. 50,000/-.
xi) All Public Works contracts exceeding the value of Rs.50,000/-.
xii) Grant of scholarships to students for study in Pakistan or abroad.
xiii) Important matters relating to evacuees and evacuee property.
xiv) Town improvement and  development schemes.
xv) Levy of new taxes and abolishing of existing ones.

-------------- 
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AMMENDMENT  IN  RULES  OF  BUSINESS. 

For the words “Powers of Assistant Collector 1st Grade” in 
columns 6 & 7  of the table in Schedule III against Assistant 
Commissioners, the words “Powers of Additional Collector or Assistant 
Collector 1st Grade”  be substituted. 

(Vide Secretary General’s No. 1901-20/51 dated 27.2.1951). 

------------ 

COUNCIL ORDER No. 101/51 DATED 21.2.1951. 

The Azad Jammu and Kashmir Government is pleased to order 
that in accordance with the provision under the heading “Revenue 
Department” of Schedule II of the Rules of  Business  of  the Azad 
Kashmir Government and in super-cession of  Council  Order No. 54/51 
dated  28th January, 1951,  Additional Deputy Commissioners shall 
henceforth be designated as Assistant Commissioners Grade I and 
Revenue Assistant Commissioners Grade II.  

Sd/-  
Abdul Haiy,  

Deputy Secretary General 
(Cabinet Branch). 

No. 571-76.  Dated 10.3.1951. 
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[APPENDIX LII] 
 
 

REVISED RULES OF BUSINESS 
 

ORDER 
 

 Sanction is hereby accorded to the Revised Rules of Business of 
the Azad Jammu and Kashmir Government which form an annexure to 
this order.  It is further directed that these Rules be published in the 
Government Gazette.  
 

Sd/- 
(Sardar Mohammad Ibrahim Khan) 

President, 
Azad Jammu and Kashmir Government 

 
No.GB/15603-53/SG/58.    Dated 29.11.58. 
 
No.5837-5901/ID/58.  Dated 29.11.58. 
 

***** 
 
 

RULES OF BUSINESS FOR  
AZAD KASHMIR GOVERNMENT 

 
GENERAL. 
 
 These rules will regulate the Constitution of the Azad Kashmir 
Government hereinafter referred to as “Government” the classification 
and distribution of the Business of the Government among its various 
officers and shall come into force with immediate effect in super-session 
of the existing Rules of Business. 
 
2. They will apply to all phases of Governmental activity including 
the Legislative, Secretarial, Executive, Judicial, Financial and pertaining 
to Recruitment of Public Services. They shall supercede all existing 
orders regarding regulation of Government business but where no 
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provisions are made in these rules on any particular subject, the existing 
rules will continue to apply. 
 
3. These rules shall be cited as the “Rules of Business for Azad 
Kashmir Government” 
 
DEFINITIONS. 

4. (a) In these rules unless the subject or the context otherwise 
indicates, “The Rules” means “Rules of Business for Azad 
Kashmir Government.” 

(b) “Specified Authority” means the authority empowered under 
Schedule I to these rules to dispose of a case finally. 

(c) “Financial Authority” means authority empowered under 
Schedule I to these rules to give financial sanction in a case. 

(d) “Department” means a department of Azad Kashmir 
Government. 

(e) “President” means the President of the Council of Ministers  of  
Azad Kashmir Government. 

(f) The “Council” means the President and other Ministers of the 
Azad Kashmir Government.  

(g) “Government” means the Azad Kashmir Government.  

(h) “Gazetted post” means a post listed in the Schedule II to these 
Rules. 

(i) “Chief Adviser” means the Officer so appointed or in his 
absence the officer who has been allowed by the Ministry of 
Kashmir Affairs to work on his behalf.  
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PRESIDENT. 
 
5. (a) The President shall hold office during the pleasure of general 

council of the All Jammu and Kashmir Muslim Conference duly 
recognized as such by the Government of Pakistan in the 
Ministry of Kashmir Affairs.  

 
    (b) The Ministers shall hold office during the pleasure of the President. 

 
6. The appointment of the Chief Justice and Judges of the High 
Court of Judicature for Azad Kashmir shall vest in the President in 
consultation with the Government of Pakistan in the Ministry of Kashmir 
Affairs and they shall hold office during his pleasure in accordance with 
rules framed for this purpose. 
 
 Provided that the Chief Justice and Judges of the High Court  of 
Judicature functioning at present shall be deemed to have been appointed 
under this rule. 
 
7. The appointment of the Chairman and Members of the Public 
Service Commission shall vest in the President in consultation with the 
Government of Pakistan in the Ministry of Kashmir Affairs. 

LEGISLATION. 
 
8. Supreme Legislative power shall vest in the Council provided 
that no draft legislation shall be placed before the Council without 
obtaining the advice of the Chief Adviser thereon, and in case it is 
proposed to come to a decision at variance with such advice it shall not 
be given effect without prior consultation with the Ministry of Kashmir 
Affairs. 
 
9. Rules made under any law and having the force of law shall be 
subject to the same procedure as proposal for legislation.   
 
10. Legislation or Rules having the force of law, shall be published 
in the Government Gazette and shall then be deemed to have come into 
force on such date as specified therein provided the concurrence of the 
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Ministry of Kashmir Affairs has been obtained in accordance with Rule  
8  above.  
 
RECRUITMENT  TO  PUBLIC  SERVICES.. 
 
11. Recruitment to all gazetted posts and non-gazetted posts carrying 
initial salary of Rs.125/- and above as hereinafter provided shall be 
through the Public Service Commission. Recruitment to all other posts 
carrying an initial salary of Rs.50/- or above shall be made through the 
Departmental Committees.  
 
11-A. It shall be the duty of the Public Service Commission to conduct 
examination for appointment of the services of Azad Kashmir.  
 
11-B. It shall be compulsory to consult the Public Service 
Commission:- 
 

(i) On all matters relating in methods of recruitment to civil 
service or for civil posts. 

 
(ii) on the principles to be followed in making appointments to 

the civil services and posts and in making promotions and 
transfers from one service to another.  

 
(iii) On all cases of appointments of candidates:-- 

 
(a)  to the gazetted rank on original appointment; 
 
(b)  to other posts the initial pay of which is Rs.125/- or 

above, on original appointment; 
 

(c) to the gazetted rank by promotion from non-gazetted 
service. 

 
Provided that temporary appointment for a period not exceeding 

six months shall not be referred to the Commission but a reference to 
the Commission will become necessary if the period of appointment 
is extended beyond six months. 
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(iv) On all cases laying down principles for determination the 
relative seniority of the persons in civil posts. 

 
(v) On all cases of relative seniority of persons holding gazetted 

post or posts the initial pay of which is Rs.125/- or above; 
 
and shall be the duty of the Public Service Commission to advice on any 
matter so referred to them. 
 
DEPARTMENTAL  COMMITTEES.  
 
12. A  Departmental  Committee will comprise of:- 
  
 (i) Secretary of the Department, and  
 

(ii) Head of the Department.  
 

In case where the Head of department is also the Secretary of the 
department, the Secretary General; or  
 
the Commissioner  shall be the second member of the Committee.  
 
SECRETARIAT. 
 
13. It will be the duty of the Secretaries to Government:- 
 
 (a)  to examine and put up for the orders of the specified 

authority all communications and proposals received by them. 
 
 (b)  to tender advice after due examination and inquire on all 

points referred to them by the Ministers. 
 
 (c)  to take steps to issue all orders passed by a specified 

authority and to convey them to the officer charged with 
implementing them.  

 
14. The business of Government shall be disposed of according to 
the provisions made in these rules. Subject to these provisions the 
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specified authority  with regard to various classes of cases shall be as 
shown in Schedule I.  
 
15. A Minister may send for any case decided in his Department. 
The decision of a specified authority shall not, however, be upset without 
the approval of the Council. 

16. All cases requiring the orders of Government shall ordinarily be 
examined by the Secretary of the Department concerned before they are 
submitted to the appropriate authority; provided that if a case pertains to 
the subjects specified in sections 7 & 8 of the Schedule IV, it shall also 
be examined by the Ministry of Kashmir Affairs/Chief Adviser before it 
is submitted  to Government.  
 
17. All orders of Government will be issued under the signature of 
Secretary to Government or an Officer authorized in this behalf. 
 
17-A.  All cases of Gazetted Officers involving their promotion, 
demotion, transfer, confirmation, disciplinary action and all cases 
concerning policy and  other administrative matters shall be routed to the 
Minister concerned through the Secretary General who will record his 
views, if necessary, and obtain the orders  of  Government.  
 
17-B. In all executive maters where the orders of a member of the 
Azad Kashmir Council or Ministers are at variance with the expressed 
views of his Secretary/Head of Department, the case shall be submitted 
to the Azad Kashmir President through the Secretary General, Azad 
Kashmir Government. If no agreed decision is arrived at, the matter 
should be referred to the Council. 
 
17-C.  The Secretary General, as the Head of the Secretariat and the 
Services may at his discretion call for any file or case from the 
Secretary/Head of Department concerned (which shall thereupon be 
submitted to him forthwith) and issue such orders or take such action as 
he considers necessary or appropriate, after obtaining the orders of the 
Azad Kashmir Government/Council, where necessary. 
 
18. In case where the specified authority is an officer other than  a  
Minister  the  order  will  be  signed  by  him. 
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19. Procedure in regard to proceedings of the Council shall be as in 
the Schedule IV to these rules. 
 
20. No employee of Government below the rank of Head of 
Department, Secretary shall have access to a  Minister except with the 
permission of the Head of his Department.  
 
EXECUTIVE 
 
21. The Ministry of Kashmir Affairs shall have general supervision 
over the Azad Kashmir Government in matters of policy and general 
administration. 
 
22. The officers and Courts mentioned in Schedule III shall exercise 
Criminal, Civil and Revenue Powers, both original and appellate, as 
shown against them. 
 
23. Sentences of death shall require confirmation by the Council. 
24. The prerogative of mercy shall be exercised by the Council. 
 
FINANCE 
 
25. The Finance Department shall be specially charged with the 
following functions and responsibilities viz.--- 
 

(i) It shall be incharge of the accounts relating to the 
receipts and expenditure of all moneys received and 
expended by Government.  

 
(ii) It shall be responsible for the custody of all funds 

belonging to, vested in or under the management of the 
Government and shall issue necessary instructions  to the 
treasuries regarding the custody and accounting of 
Government funds, and for ensuring that no expenditure 
is incurred in contravention of the sanctioned budget, 
and that any unauthorized expenditure is made good. 

 
(iii) It shall examine and report on all proposals for the 

increases, continuance or reduction of taxation. 
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(iv) It shall examine and report on all proposals for 

borrowing by the Government, shall raise such loans as 
have been duly authorized; and shall be incharge of all 
matters relating to the service of loans or the discharge 
of guarantees.  

 
(v) It shall be responsible for all matters relating to financial 

procedure and the application of the principles of sound 
finance.  

 
(vi) It shall be responsible for seeing that proper financial 

rules are framed for the guidance of other departments 
and that suitable accounts, including commercial 
accounts when necessary are maintained by other 
departments and establishments subordinate to them. 

 
(vii) It shall be responsible for all matters relating to budget 

procedure and to the form and contents of the annual 
financial statement, and it shall be responsible during the 
year for the provision of ways and means and for 
watching the state of the Government’s balances. 

 
(viii) In accordance with the budget and with the 

supplementary estimates:- 
 

(a) it shall prepare the annual statement of estimated 
revenue expenditure for presentation of the 
Council. 

 
(b)  For the purpose of such preparation it shall 

obtain from the departments concerned material 
on which to base its estimates and it shall be 
responsible for the correctness of the estimates 
framed on the material so supplied. 

 
(c) It shall examine and advice on all schemes of 

new expenditure for which it is proposed to 
make provision in the estimates, and shall 
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decline to provide in the estimates for any 
scheme which has not been so examined.  

 
(d) It shall lay before the Council the Schedules of 

authorized expenditure for its authentication.  
 

(ix) If proper sanction of the Government is not accorded to 
such expenditure, the Finance Department will endorse 
recovery of the amounts spent without sanction from the 
Officer who authorized the expenditure. 

 
(x)  It shall control the collection of Customs, Income-

Taxes, Sales-Taxes  or other taxes, and shall advise other 
departments responsible for the collection of revenue, 
the progress of collection and the method of collection 
thereof. 

 
(xi) It shall decide to what extent in particular departments 

the audit of expenditure should be reinforced by an audit 
or receipt.  

 
26. I.  (i) No department shall, without previous consultation with the 
Finance Department,  authorize any order (other than an order pursuant  
to any general delegations made by the Finance Department) which 
either immediately or by its repercussion will affect the finances of the 
Azad Kashmir Government.  
  
(ii) Without prejudice to the generality of clause (i) of this sub-rule, 
no order shall be made without such previous consultation:- 

 
(a) relating to the member or gradings or cadres or the emoluments 

of posts or to any other condition of service of post which may 
have financial implications, or 

 
(b) involving any grant of land or assignment of revenue, or 

concession, grant, lease or license of mineral or forest rights or a 
right to water power or any easement or privilege in respect of 
such concession.  
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(c) in any way  involving any relinquishment of revenue.  
 
II. No proposal which requires previous consultation with the 
Finance Department under sub-rule (1) of this rule, but in which the 
Finance Department has not concurred shall be proceeded with unless a 
decision to that effect has been taken by the Council. 

 
III No re-appropriation shall be made by any department other than 
the Finance Department except in accordance with such general 
directions as the Finance Department  may have made. 

 
IV. Except to the extent that power may have been delegated to 
departments under rules approved by the Finance Department every 
order of an Administrative Department conveying a sanction to be 
enforced in audit shall be communicated to audit authorities by the 
Finance Department.    
 
27. No order affecting the emoluments, promotion or conditions of 
service of any officer employed in the Finance Department shall be 
passed without previous consultation with the Secretary General who 
shall exercise, in respect of such order, the functions of the Finance 
Secretary. 
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SCHEDULE-I. 
 

 For the purpose of exercising administrative and financial 
powers there shall be the following specified authorities:- 
 
(i) Ministers in respect of their respective portfolios. 
 
(ii) Chief Adviser. 
 
(iii) Chief Justice of the High Court of Judicature. 
 
(iv) Auditor General. 
 
(v) Secretaries, Deputy Secretaries and Under Secretaries of the 

Government.  
 
COUNCIL. 
 
2. The Council shall exercise the following powers:- 
  
 (i) Sanction the appointment of all gazetted officers. 
  

(ii) Decide cases involving disciplinary action against 
Secretaries to Government, Heads of Departments, 
Deputy Commissioners, Superintendents of Police, other 
Officers of comparable ranks in the employ of and paid 
by the Government.  

(iii) Sanction new legislation, statutory rules and regulations.  
 

(iv) Sanction non-recurring and recurring expenditure which 
is not within the competence of any other specified 
authority.  

 
(v) Decide all matters of policy regarding the maintenance 

of law and order and the economic developments and 
well being of Azad Kashmir. 
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(vi) Decide all matters referred to the Council by a Minister, 
the Ministry of Kashmir Affairs and the Secretary 
General. 

 
MINISTER IN RESPECT OF HIS OWN PORTFOLIO.  
 
3. A Minister shall exercise general control over the departments 
included in his portfolio and shall pass final orders in the following 
cases:- 
 

(i) Appointment and dismissal of non-gazetted officials to 
posts, other than posts in the Secretariat, with a starting 
salary of Rs.100/- p.m. or above. 

 
(ii) Transfer and posting of all officers of his departments 

subject to the previous concurrence of the President in 
the case of officers of gazetted ranks.  

 
CHIEF  ADVISER. 
 
4. In addition to general supervision over the functioning of 
services, the Chief Adviser shall pass final orders on the appeals against 
orders passed by the Secretaries and Heads of Departments  in respect of 
Gazetted Officers, under their control in all important matters of 
appointments, promotions and disciplinary action of all kinds. 
 
 The appeal cases of non-Gazetted staff of the Azad Kashmir 
Government shall be finally disposed by the Secretary General, Azad 
Kashmir Government without making a reference to the Chief Adviser. 
 
CHIEF JUSTICE OF THE HIGH COURT OF JUDICATURE. 
 
5. The Chief Justice shall exercise general control over the entire 
judiciary in the State and shall pass final orders in the following cases:- 
 

(i) Recruitment, posting, transfer, grant of leave, retirement 
and disciplinary action of all kind in respect of all posts 
in the Judicial Department not above the rank of 
Subordinate Judge. 
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(ii) Sanctioning all financial expenditure with respect to 
Judicial Department provided in the budget and exercise 
all financial powers not vested in the Council or 
delegated to a subordinate authority by any  specific 
order. 

AUDITOR  GENERAL. 

6. (i) The Auditor General shall conduct audit of the receipts 
and expenditure of the Government and shall have power to call 
for any information and explanation for the purpose of his audit 
from the officers concerned through the Secretary General. He 
shall prepare an Annual Audit Report on the receipts and 
expenditure of the Government and submit to the Council of 
Ministers on a date to be specified by that Council. The Auditor 
General Azad Kashmir Government may utilize the agency of 
the Accountant-General Azad Kashmir Government for the 
discharge of functions assigned to him.  

(ii) The Auditor General shall have power to prescribe an 
accounting procedure and to make such amendments in that 
procedure as he considers necessary to enable him to satisfy the 
requirements of audit. 

(iii) The Accountant General will honour all payment orders 
whether passed by the Government or the authorities duly 
authorized to do so except those which are in contravention of 
these rules or the sanctioned budget. 

SECRETARIES & OTHER OFFICERS OF GOVERNMENT. 

7. These officers will be classified in three categories.

Category 1 consists of:-

(i) Secretary General 
(ii) All Secretaries to Government. 
(iii) Accountant General.
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(iv) Commissioner. 
(v) Inspector General of Police. 
(vi) Director of Health Services. 
(vii) Chief Conservator of Forests. 
(viii) Director of Education. 
(ix) Deputy Commissioners. 

 
Category 2 consists of:- 
 
(i) Deputy Secretary General. 
(ii) Legal Remembrancer. 
(iii) Superintending Engineer, Public Works and Electricity. 
(iv) Director of Information. 
(v) District and Sessions Judge. 
(vi) Assistant Inspectors General of Police. 
(vii) Deputy Conservator of Forests. 
(viii) Superintendents of Police. 
(ix) Collector of Customs. 
(x) Registrar, Co-operative Societies. 
(xi) Director of Agriculture. 
(xii) Director of Animal Husbandry. 
(xiii)  Deputy Director Civil Supplies. 
(xiv) Deputy Director Health Services. 
(xv) District Medical Officers. 
(xvi) Divisional Forest Officers. 
(xvii) Director of  Village Aid. 

 
Category 3 consists of all Gazetted Officers not specifically mentioned in 
any of the above two categories.  
 
8. The officers mentioned in the above categories shall be 
competent to exercise the administrative and financial powers detailed in 
sections 9, 10 and 11 of this Schedule, provided that:- 
 

(a) the powers vested in the officers subordinate to them 
shall continue to vest in and be exercised by them; and 
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(b) nothing herein contained shall affect the powers vested 
in an officer under any statute or under any rules framed 
under any statute. 

9. POWERS  EXERCISABLE  BY,

(i) Secretary General.— Recruitment,  posting, transfer, 
grant of leave, retirement and disciplinary action of all 
kinds in respect of all posts in the Secretariat below the 
rank of Assistant Secretary.  

(ii) All officers in category I. 

    ADMINISTRATIVE. 

(i) Recruitment, posting, transfer, grant of leave, retirement 
and disciplinary action of all kinds in respect of all non-
gazetted officers under their administrative control 
holding posts carrying a salary the minimum of which is 
less than Rs.100/- p.m. 

(ii) Hearing of appeals against orders of their subordinates in 
respect of matters mentioned in the immediately 
preceding sub-section. 
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FINANCIAL. 

(i) Non-recurring contingent  expenditure. 

Sanctioning expenditure upto a limit of Rs.200/- in each 
case as detailed in section 9 unless there is something 
unusual, doubtful or irregular in the character of the 
expenditure. 

(ii) Purchase of  stores. 

Purchasing stores directly of a value non exceeding 
Rs.200/- in each case. 

(iii) Re-appropriation in the Budget Grant. 

Re-appropriation upto a total of Rs.1,000/- within the 
Budget Grant under each main Head in accordance with 
the rules with consent of the Finance Department and 
subject to the conditions laid down by it. 

(iv) Sanctioning of expenditure provided for in the Budget 
according to the rules framed by the Finance 
Department. 

(v) Exercising powers of a Controlling Officer in regard to 
their own T.A. Bills and of the officers under their 
administrative control. 

10. List of non-recurring contingent expenditure with reference to
item. 

(i) Under Head Financial in section 9. 

(a) Purchase of and repairs to bicycles for offices. 
(b) Grant of conveyance hire to non-gazetted Government 

servants. 
(c) Electric and Water Charges. 
(d) Fire protection. 
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(e) Payment of demurrage charges. 
(f) Purchase of fixures and furniture. 
(g) Hire of electric fans, heaters, typewriters etc. 
(h) Hot and cold weather charges. 
(i) Engagement of inferior servants whose pay is paid from 

contingencies. 
(j) Liveries and clothing. 
(k) Purchase of  locks, electric bulbs and scales. 
(l) Repairs to and hiring of motor vehicles for 

departmental  purposes.  
(m) Incurring miscellaneous office expenses from 

contingencies. 
(n) Incurring postal and telegraph charges including charges 

for remittance of money due to contractors, supplies etc. 
(o) Purchase of  books, newspapers etc. 
(p) Renting of land and buildings and recovery of rents of 

buildings from Government servants occupying rented 
houses. 

(q) Repairs to erection and removal of machinery. 
(r) Payments to Government servants for the supply of 

drinking water and dusting offices or for acting as night 
drawers or for similar services in addition to their own 
duties. 

(s) Payment of taxes and toll fees. 
(t) Charges for telephone connection of Government offices 

with existing telephone system. 
(u) Repairs to tents and camps furniture. 
(v) Upkeep of typewriters, calculating machines, copying 

machines  etc. 
(w) Winding and regulating office clocks, maintenance of 

call bells. 
(x) Incurring freight and demurrage charges.  
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(y) Purchase of instruments, minor equipment and 
apparatus. 

(z) Incurring  law  charges. 
(zz) Sanctioning with the consent of the Finance Department 

hiring of buildings on rent for office and other public 
institutions subject to a limit of Rs.50/- p.m. in each case 
and subject to provision existing in the sanctioned 
budget. 

11. Officers of category 2 shall be competent to exercise the
following powers:- 

ADMINISTRATIVE 

(i) Recruitment, posting, transfer, grant of leave, retirement 
and disciplinary action of all kinds in respect of officials 
under their administrative control holding posts carrying 
an initial pay of not more than Rs.50/- p.m. 

(ii) To transfer within their jurisdiction, to grant leave of all 
kinds to and to impose all the penalties as provided in 
section 8 on all officials of whom they are the appointing 
authorities.  

FINANCIAL. 

(i) Sanctioning contingent expenditure as provided for in 
Budget, subject to a limitation of Rs.50/- in each case. 

(ii) Countersigning T.A. Bills of officials subordinate to 
them. 

12. Officers of category 3 shall be competent to exercise the
following powers:- 
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ADMINISTRATIVE. 
 

(i) Recruitment, posting, transfer, grant of leave, retirement 
and disciplinary action of all kinds in respect of officials 
under their administrative control holding posts carrying 
an initial pay of not more than Rs.30/- per month.  

 
(ii) To transfer within their jurisdiction, to grant leave of all 

kinds to and to impose all the penalties as provided in 
section 9 on all officials of whom they are the appointing 
authorities.  

 
FINANCIAL. 

 
(i) Sanctioning  contingent expenditure as provided for in 

the Budget subject to a limitation of Rs.10/- in each case. 
 
(ii) Countersigning T.A. Bills of officials subordinate to 

them. 
 

 
***** 
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LIST OF GAZETTED OFFICERS IN  
AZAD KASHMIR GOVERNMENT. 

   
 
(1) GENERAL SECRETARIAT. 
 
 1. Secretary General. 
 2. Deputy Secretary General. 
 3. Secretaries. 

4. Assistant Secretaries.  
5. Legal Remembrance.  
6. Private Secretary to the President. 
7. Political Secretary to the President.  

 
(2) JUDICIAL DEPARTMENT.  
 
1. Chief Justice. 
2. Judge of the High Court. 
3. District and Sessions Judges. 
4. Sub-Judges. 
5. Registrar High Court. 
6. Assistant Advocate-General. 
7. Public Prosecutor.  
 
(3) REVENUE DEPARTMENT.  
 
 1. Commissioner. 
 2. Deputy Commissioners. 
 3. Assistant Commissioners.  
 4. Tehsildars. 
 5. Revenue Assistants.  
 
(4) POLICE DEPARTMENT. 
 
 1. Inspector General of Police. 
 2. Assistant  Inspectors General of Police.  
 3. Superintendents of Police. 
 4. Assistant Superintendents of  Police.   
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(5) FOREST DEPARTMENT. 

1. Chief Conservator of Forests.
2. Conservators of Forests.
3. Deputy Conservators of Forests.
4. Divisional Forest Officers.
5. Assistant Conservators of Forests.

(6) EDUCATION DEPARTMENT. 
. 

1. Director of Education.
2. District Inspector of Schools.
3. Headmasters of High Schools.

(7) HEALTH DEPARTMENT. 

1. Director of Health Services.
2. Deputy Director of Health Services.
3. District Medical Officers.

(8) CUSTOMS  DEPARTMENT. 

1. Collector of Customs.
2. Deputy Collector of Customs.

(9) PUBLICITY  DEPARTMENT. 

1. Director of Information.
2. Deputy Director of Information.
3. Information Officers.
4. Assistant Information Officers.

(10) CO-OPERATIVE SOCIETIES AND PUNCHAYATS. 

1. Registrar, Co-operative Societies and Panchayats.
2. Deputy Registrar, Co-operative Societies and

Panchayats.
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3. Assistant Registrar of Co-operative Societies and
Panchayats.

(11) PUBLIC WORKS & ELECTRICITY DEPARTMENT. 

1. Superintending Engineer.
2. Executive Engineers.
3. Divisional Engineers.
4. Assistant Engineers.

(12) ACCOUNTS DEPARTMENT. 

1. Accountant General.
2. Assistant Accounts Officers.

(13) VETERINARY DEPARTMENT. 
1. Director, Animal Husbandry.
2. Assistant Director, Animal Husbandry.

(14) VILLAGE AID DEPARTMENT. 

1. Director of Village AID.
2. Development Officers.

(15) AGRICULTURE DEPARTMENT. 

1. Director of Agriculture.
2. Plant Protection Officer.
3. Farm Managers.
4. Horticulturist.

(16) IFTA DEPARTMENT. 

1. Muftis.

(17) DINYAT INSPECTOR.. 
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SCHEDULE-III 

CIVIL, CRIMINAL AND REVENUE POWERS OF VARIOUS 

OFFICERS AND COURTS  (ORIGINAL/APPELLATE)  

Civil, Criminal and Revenue Powers, both original and appellate, are exercised 

by various officers and Courts under different Acts and Laws and these powers are 
conferred upon them by authorities competent to invest such powers. The following table 

will, however, show the ordinary powers of  various Courts and officers:- 

Name of 

Officer 

Civil Powers Criminal Powers Revenue Powers 

Original Appellate Original Appellate Original Appellate 

1 2 3 4 5 6 7 

High Court Unlimited - Under Civil 

Courts Act 

Under Cr.P.C. - - 

District & 

Sessions 

Judges 

Rs.10,000/- - -do- -do- - - 

Sub- Judges Rs.5,000/- - -do- Magistrate 1st 

Class with 

powers u/s 30 

Cr.P.C. 

- - 

Chief Adviser - - - - - Powers of  

Financial 

Commissioner 

under 

Land Revenue & 

Tenancy Act. 

Deputy 

Commissioner 

- - - District 

Magistrate 

with powers 

under sec. 30 

Cr.P.C. 

Powers 

under 

Cr.P.C. 

Powers of  

Collector 

Under 

 Land  

Revenue 

and Tenancy 

Act. 

Asstt. 

Commissioner 

- - - Magistrate 1st 

Class with or 

without 

powers under 

sec. 30 

Cr.P.C. 

- Powers of  

Addl. or 

Assistant 

Collector 1st 

grade under 

Land Revenue 

& Tenancy 

Act. 

Commissioner - - - - - Powers of 

Commissioner 

under 

Land 

Revenue 

and Tenancy 

Act. 

Tehsildars - - - Magistrate 

2nd Class 

- Powers of  

Assistant 

Collector  

2nd grade 

under 

Land Revenue & 

Tenancy Act. 
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Naib Tehsildar  - - - Magistrate 

3rd Class 

- Powers of  

Assistant 

Collector 2nd 

grade under 

Land 

Revenue 

and Tenancy 

Act. 

Chief 

Conservator of 

Forests 

- - - Magistrate 1st 

Class (Forest 

cases only) 

- - 

Divisional 

Forest Officers 

- - - Magistrate 

2nd Class 

(Forest cases 

only) 

- - 
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SCHEDULE-IV 

PROCEDURE IN REGARD TO  
PROCEEDINGS OF THE COUNCIL. 

In all cases brought before the Council, the Secretary General 
who  shall  be Secretary to the Council, shall decide whether a case shall 
be— 

(a) circulated to Ministers for recording their opinion, 
or 

(c) discussed at a meeting of the Council. 

2. Three members of the Council shall constitute a quorum if there
is a Council of Five members except at an adjourned meeting when the 
quorum shall consist of two members. If the number of existing 
Ministers is less than five, the quorum shall consist of two members. 
Decisions of the Council shall be taken on the basis of collective 
responsibility.  

3. (a) When a case has to be referred to the Council, the 
Secretary of the Department concerned shall submit to 
the Secretary General all the papers necessary for the 
consideration of the case, and it shall be the duty of the 
Secretary General to see that the papers are complete in 
all respects. 

         (b) The papers shall include a concise memorandum stating 
the facts of the case, the points for decision, the advice 
of the Chief Adviser and the Ministry of Kashmir 
Affairs, if any, and the recommendation of the Minister 
incharge. In all cases having financial implications, the 
views of the Finance Department shall be included in the 
memorandum for the Council. 

(c) If a case concerns more than one department and if 
agreement is reached among them, the memorandum 
shall contain the joint recommendation of the 
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department concerned. If no agreement is reached, the 
memorandum shall state the points of difference and the 
recommendations of each of the departments. 

 
(d) The department concerned shall furnish to the Secretary 

General eight sets of the memorandum intended to be 
brought before the Council. 

 
4.        (a) When a case is circulated for recording opinion the 

Secretary General shall specify the limit of time within 
which opinions are to be communicated to him. If the 
opinion is received within that period, the case will be 
decided according to the majority of the opinions already 
recorded. 

 
           (b) If a difference of opinion or a major change in the 

memorandum reached by agreement between one or 
more Ministers and the Minister concerned arises among 
the Ministers in the course of circulation, the Secretary 
General shall obtain further observation of the Ministers 
concerned and place the case on the agenda of a 
Meeting.  

 
5.         (a) A meeting of the Council shall be held on a date to be 

notified by the Secretary General but the President or the 
Minister acting on his behalf in his absence, may direct 
that a special meeting of the Council may be convened 
on any day to discuss urgent business. 

 
           (b) The Secretary General shall issue to the Ministers and to 

the Chief Adviser an agenda showing the cases to be 
discussed at least one week before the meeting. 

          
           (c) The Secretary General shall attend all the meetings of 

the Council and orders of the Council shall be issued to 
all concerned over the signature of the Secretary General 
or the Deputy Secretary General. 
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6. The Chief Adviser may attend meetings of the Council and tender
advice on any matter under discussion. 

7. All important and policy matters requiring the advice of the
Ministry of Kashmir Affairs would be put up to the Minister-incharge, 
and the President, as the case may be, for their concurrence before 
reference to the Ministry of Kashmir Affairs.  

8. The advice of the Ministry of Kashmir Affairs shall be obtained
by the Secretary General before any matter relating to the following 
subjects is submitted to the Council:-- 

(i) State Budget. 
(ii) Public debts and loans. 
(iii) Foreign relations. 
(iv) Town improvement and development schemes. 
(v) Levy of new taxes and abolishing of existing ones. 

9. The advice of the Chief Adviser shall be obtained by the
Secretary General before any matter relating to the following subjects is 
submitted to the Council:- 

(i) All matters relating to legislation, enactment of statutory 
rules,  regulations and bye-laws requiring the sanction of 
the Council. 

(ii) Alienation of State property. 
(iii) Internal security. 

(iv) All important matters relating to civil supplies and 
rehabilitation. 

(v) All Forest Schemes, leases and contracts exceeding the 
value of Rs.1,00,000/-.. (One lac).  

(vi) All public works contracts exceeding the value of 
Rs.1,00,000/-. 
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(vii) Important matters relating to evacuees and evacuee 
property. 

 
10. The Azad Kashmir Government may incur recurring and non-
recurring expenditure to the extent of Rs. One lac per annum from within 
their budget provision and create post carrying the pay not exceeding 
Rs.150/- p.m. excluding allowances without making any reference to the 
Ministry of Kashmir Affairs. This is subject to the condition that no 
increase will be solicited in the ‘Ways and Means’ advance payable by 
the Central Government and that the expenditure will be met from the 
funds available in the Azad Kashmir Budget. 
 
11. Notwithstanding anything contained in the foregoing sections, 
the President when he alone constitutes the Government without any 
other member, as Minister will exercise all the powers of Council of 
Ministers.  
 

Sd/-  
Sardar Mohammad Ibrahim Khan 

President, 
Azad Kashmir Government. 
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[APPENDIX  LIII] 
 

THE AZAD JAMMU AND KASHMIR GOVERNMENT ACT, 
1964. 

(Act  IV  of  1964) 
 
WHEREAS it is necessary to provide for the Government and 

administration of the territories of Azad Jammu and Kashmir; 

 

It is hereby enacted as follows :— 
 

1. Short title and commencement.—(1) This Act may be called the 
Azad Jammu and Kashmir Government Act, 1964. 

 
(2)  It shall come into force at once. 

 
2. Definitions.— In this Act, unless there is anything repugnant in 
the subject or context — 

 
(a)  "Chairman" means the Chairman of the State Council; 
 
(b)  "Chief Adviser" means an officer appointed by the Government 

of Pakistan to be the Chief Adviser to the Government; 
 
(c) “Existing Law" means the law which was in force immediately 

before the commencement of this Act; 
 
(d)   “Government" means the Azad Government of Jammu and 

Kashmir;  
 
(e)  "Prescribed" means prescribed by rules made by the Chief 

Adviser;  
 
(f)  “President" means the President of Azad Jammu and Kashmir; 

and  
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(g) “State Council" means the State Council constituted under this 
Act. 

3. State Council.— There shall be constituted a State Council
consisting of eight members who shall be elected in the prescribed 
manner by the elected members of the Union Councils, the Town 
Committee and Union Committees constituted under the Azad Jammu 
and Kashmir Basic Democracies Act, 1960 (Azad Jammu and Kashmir 
Act  X of 1960). 

4. Chairman of the State Council.—(1) The Chief Adviser shall
appoint one of the members of the State Council to be the Chairman 
thereof unless he thinks fit to appoint any other person to be such 
Chairman: 

Provided that if the person appointed as the Chairman is not a 
member of the State Council under section 3, such person shall be 
deemed to be such member in addition to the members specified in that 
section: 

(2)  The Chairman shall hold office for such period as may be 
specified by the Chief Adviser and, if the period is not so specified, until 
further orders of the Chief Adviser. 

5. Removal of Chairman.—(1) Without prejudice to the powers of
the Chief Adviser, the State Council may by resolution expressing want 
of confidence, remove the Chairman. 

(2)  No resolution under sub-section (1) shall be moved in the State 
Council except with the previous consent in writing of the Chief Adviser. 

(3)  The Chairman shall have the right to appear before the State 
Council during the consideration of the resolution under sub-section (1) 
but shall not preside over, or vote at, the meeting considering, such 
resolution. 

(4)  If the resolution under sub-section (1) is passed by the votes of 
the majority of the total number of voters, the Chairman shall forthwith 
cease to hold office. 

6. Acting Chairman.— When a vacancy occurs in the office of the
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Chairman by reason of death, resignation or otherwise, or when the 
Chairman is absent from duty, the Chief Adviser may appoint a person to 
perform the functions of the Chairman until a Chairman is appointed 
under section 4 or, as the case may be, the Chairman resumes his duties. 

7.  Chairman to be the President ex-officio.— The  Chairman  
shall    ex-officio be the President of Azad Jammu and Kashmir and the 
Acting Chairman shall ex-officio be the Acting President. 
8.  Removal of members of the State Council.— The removal of 
members of the State Council shall vest in the Chairman according to 
Rules to be made under this Act. 
9.  Secretary to the State Council.—(1) The Chief Adviser shall 
appoint a person to be the Secretary to the State Council. 

(2)  The Secretary to the State Council shall be the Senior Secretary 
to the Government. 
10.  Legislative powers of the State Council.—(1) Subject to the 
provisions of this Act, the State Council may make laws for the 
territories of Azad Jammu  and Kashmir. 
(2)  No legislation shall be undertaken by the State Council except 
with the previous consent in writing  of the Chief Adviser. 

 
(3)  No law made by the State Council shall have effect unless the 
Chief Adviser by notification so directs, and in such a direction with 
respect to any law, he may direct that the law shall have effect, or shall, 
in its application to any specified area, have effect, subject to such 
exceptions or modifications as may be specified in the direction. 
(4)  No rules made under any law made by the State Council or under 
any existing law shall have effect unless they have been approved by the 
Chief Adviser. 
11.  Reserved matters.— It shall not be lawful for the State Council 
to enact any law relating to or affecting:— 
 
(i) the organization,  discipline  and  control  of  the  armed  

forces;  
 
ii)  evacuee property; 
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(iii)  the provisions of this Act or the rules made there-under 
and their repeal or modification. 

12.  Other functions of the State Council.— The State Council may 
advise the President in the performance of his functions under  any law 
for the time being in force and shall perform such other functions as the 
Chief Adviser may direct. 
 
13.  Transitional provision.— Until the election of the members of 
the State Council under this Act, the six persons who, immediately 
before the commencement of this Act, were members of the Council 
constituted under the Azad Jammu and Kashmir Presidential Election 
Act, 1960, being elected out of the elected members of the basic 
democracies referred to in clause (a) of sub-section (i) of section 12 of 
that Act, shall be the members of the State Council as if elected under 
this Act and the State Council shall, notwithstanding any vacancy 
therein, be deemed to have been validly instituted. 
 
14.  Oath of office.— Every  person appointed or elected or declared 
as Chairman or a Member of the State Council shall before entering 
upon the duties of his office, make and subscribe an oath as may be 
prescribed in this behalf.                                                           
 
15. Powers to make rules.— The Chief Adviser may make rules for 
carrying out the purposes of this Act. 
16. Continuance of existing laws.— Subject to the provisions of this 
Act, all existing laws shall with necessary adaptations, continue in force 
until altered, repealed or amended. 

 
17. Amendment of the Rules of Business.— The Rules of Business for 
the Azad Government of the State of Jammu and Kashmir shall have 
effect subject to the amendments specified in the Schedule. 
 
18. Repeal.— The Azad Jammu and Kashmir Refugees Registration and 
Representation Act, 1960 (XIII of 1960) and the Azad Jammu and 
Kashmir Presidential Election Act, 1960 (XIV of 1960) together with all 
enactments amending or modifying those Acts, are hereby repealed. 
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[THE SCHEDULE] 

1.  Rules 5, 8, 9 and 10 shall be omitted. 
 
2.  For the expressions "Secretary-General" and "Inspector-General  

of Police" wherever occurring, the words "Senior Secretary" and 
"Director of  Police" shall respectively be substituted. 
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[Appendix LIV] 
 

AZAD JAMMU AND KASHMIR GOVERNMENT ACT, 
1968. 

 
(Passed  under  Government  Order  No. Admin/3825-3864/SS/68, 
dated 17th September, 1968). 
 
 WHEREAS it is necessary to provide for the Government and 
Administration of the territories of Azad Jammu and Kashmir:— 
 
It is hereby enacted as follows:— 
 

CHAPTER  I 
   
1.  Short title and commencement.— (1) This Act may be called 
the Azad Jammu and Kashmir Government Act, 1968. 
 
(2)  It shall come into force at once. 
 
2.  Definitions.— In this Act, unless the context otherwise 
requires:-   
 
(a)   “Chairman”  means the Chairman of the State Council : 
 
(b)   "Chief Adviser" means the Chief Adviser to the 
Government appointed in  accordance  with the Rules of Business 
for Government for the time being in force: 
 
(c)   "Existing Law" means any law which was in force 
immediately before the commencement of this Act: 
 
(d)   "Government" means the Azad Government of the State of 
Jammu and Kashmir; 
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(e)   "Prescribed"  means prescribed by rules made under this 
Act; 
 
(f)   "President" means the President of the Azad Government 
of the State of Jammu and Kashmir: 
 
(g)   "Senior Secretary" means the Senior Secretary to the 
Government;  
 
(h)   "State Council " means the State Council constituted under 
this Act. 
 

CHAPTFR II 
 

STATE COUNCIL 
 
3.  Constitution of the State Council.— There shall be constituted 
a State Council which shall consist of:— 
 
 (a)  eight members who shall be elected in the prescribed 
manner by the elected members of the Union Councils, Union 
Committees and Town Committees constituted under the Azad 
Jammu and Kashmir Basic Democracies Act, 1960 (Azad Jammu 
and Kashmir Act X of 1960); 
 
 (b)  four members who shall be nominated by the Chief 
Adviser from amongst the refugees of the State of Jammu and 
Kashmir residing in Pakistan. 
 
4.  The term of the State Council.— Unless it is sooner dissolved, 
the term of the State Council shall be five years. 
 
5.  Qualifications of the members of the State Council.— (1) A 
person shall be disqualified for being elected or nominated as, and 
for being, a member of State Council— 
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 (a)  if he ceases to be a national of the State of Jammu and 
Kashmir;  
 
 (b)  if he is an un-discharged insolvent; 
 
 (c)  if he has been, on conviction for an offence involving 
moral turpitude, sentenced to imprisonment; 
 
 (d)  if he holds any salaried office, not being the office of the 
Chairman or member of the State Council, under any Government 
or a statutory body, local authority or local body within the 
territories of Azad Jammu and Kashmir, Pakistan or any other 
country; 
 
 (e)  if he is disqualified for being elected as a member of a 
Local Council under the Azad Jammu and Kashmir Basic 
Democracies Act, 1960, or any elective body under any law for the 
time being in force; or 
 
 (f)  if he, without reasonable excuse, absents himself from three 
consecutive meetings of the Council and is for that reason  
removed by the Chairman. 

 (2)  A casual vacancy in the office of a member of the State 
Council shall be filled for the remainder of the term of such 
member by election or nomination, as the case may be, of another 
person in his place in the same manner in which such member was 
elected or nominated. 
 
6.  Legislative functions of the State Council.—(1) Subject to the 
provisions of this Act, the State Council may make law for the 
territories of Azad Jammu and Kashmir. 
 
 (2)  No legislation shall be undertaken by the State Council 
except with the previous consent in writing of the Chief Adviser. 
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 (3)  No law made by the State Council shall have effect unless 
the Chief Adviser by notification so directs, and in giving such a 
direction with respect to any law, he may direct that the law shall, 
in its application to the whole or any part of the  territories of Azad 
Jammu and Kashmir, have effect subject to such exceptions  or  
modifications as may be specified in the direction. 
 
7.  Other functions of the State Council.— The State Council may 
advise the President in the performance of his functions under any 
law for the time being in force, and shall also perform such other 
functions as the Chief Adviser may direct. 
 
8.  Reserved matters.—The State Council shall not make any law 
or perform other functions relating to or affecting — 
 
 (a)  the provisions of this Act, or the rules made there-under;  
 (b)  the organization, discipline and control of the armed forces; 

and  
 (c)  the evacuee property. 
 
9.  Allowances of the members of the State Council.— The 
members of the State Council shall be entitled to receive such 
allowances as may be determined by Government with the 
concurrence of the Chief Adviser. 
 
10.  Secretary of the State Council.— (1) The Senior Secretary 
shall be ex-officio Secretary of the State Council. 
 
(2)  The Secretary of the State Council shall be assisted by such 
officers or staff  as may be appointed in this behalf. 
 
(3)  The Secretary of the State Council shall submit the proposed 
agenda for a session of the State Council to the Chairman for his 
approval not less than thirty days before the commencement of that 
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session; and the Chairman may pass such orders thereon as he may 
thinks fit. 
 
(4)  Copies of the proceedings of each meeting of the State Council 
shall be submitted to the Chairman and to such other authority as 
he may direct. 
 

CHAPTER  III 
 

THE  CHAIRMAN 
 
11. Chairman of the State Council.— As soon as may be, after the 
constitution of the State Council under section 3, the members of 
the State Council shall meet and elect from amongst themselves 
the Chairman of the Stale Council in the prescribed manner. 
 
12. Qualification for the office of Chairman.— A person shall not 
be qualified for election as Chairman — 
 
 (a)  if he is not a national of the State of Jammu and Kashmir;  
 
 (b)  if he is less than thirty years of age; 
 
 (c)  if he is not qualified to be an elector under the Azad Jammu 
and Kashmir Basic Democracies Act, 1960: 
 
 Provided that a person shall not be disqualified for being 
elected as the Chairman merely by reason of the fact that his name 
is not entered in the electoral rolls prepared under that Act if he is 
qualified to be an elector or is a refugee of the State of Jammu and 
Kashmir residing in Pakistan; 
 
(d)  if he has been convicted of an offence involving moral 
turpitude. 
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13. Chairman to be the ex-officio President.— The  Chairman  
shall   be the ex-officio President of the Azad Government of the 
State of Jammu and Kashmir. 
 
14. Term of office of Chairman.— The Chairman shall hold office 
for a period of  five  years from  the  date  on  which  he  enters  
upon  his  office: 
 
  Provided that, notwithstanding the expiration of his term, 
the Chairman shall continue to hold office until his successor 
enters upon his office. 
 
15. Interim arrangement regarding Chairman in case of casual 
vacancy.— (1) If the office of the Chairman falls vacant during the 
term of his office on account of death, resignation or any other 
cause, the Chief Adviser shall.— 
 
 (a)  in consultation with the State Council, forthwith nominate a 
person from amongst its members qualified to be elected as 
Chairman to exercise the functions of the Chairman until the newly 
elected Chairman enters upon his office; and 
 
 (b)  within eight weeks of the occurrence of such vacancy, 
make arrangements for holding the election to the office of the 
Chairman in the prescribed manner: 
 
 Provided that, before such election is held, a vacancy, if any, in 
the State Council shall be filled in the prescribed manner. 
 
(2)  A  person elected to fill a casual vacancy in the office of 
Chairman shall hold office during the unexpired period of the term 
of his predecessor. 
 
16.  Acting Chairman.— (1) At any time when the Chairman is 
absent or is unable to perform the functions of his office due to 
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illness or any other cause, the Chief Adviser shall, in consultation 
with the State Council, forthwith nominate a member of the State 
Council qualified to be elected to act as Chairman. 
 
 (2)  The person nominated under sub-section (1) to act as 
Chairman shall also act as President. 
 
17. Legislative powers of President.— The President may, with the 
concurrence of the Chief Adviser, make laws by means of 
Ordinances; and such Ordinances may be made:— 
 
 (a)  at any time, on a subject on which the State Council cannot 
make any law; and 
 
 (b)  during the continuance of a state of emergency or when the 
State Council is not in session or stands suspended or dissolved, on 
any other subject. 
 
18. Relinquishment of office by Chairman.— (1) If not less than 
four members of the State Council give fifteen days notice to the 
Secretary of the State Council of a resolution for a vote of non-
confidence in the Chairman, the Secretary shall, as soon as may be, 
convene a meeting of the Council. 
 
 (2)  A meeting convened under sub-section (1) shall not be 
presided over by the Chairman but by a member of the State 
Council elected for the purpose by the members present. 
 
 (3)  No resolution under sub-section (1) shall be moved in the 
State Council except with the previous approval in writing of the 
Chief Adviser. 
 
 (4)  If in a meeting considering a resolution under sub-section 
(1) at least nine members subscribed to the resolution, the 
Chairman shall forthwith cease to hold office. 
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 (5)  The Chairman shall have a right to appear before the State 
Council during the consideration of the resolution under sub-
section (1), but shall not vote at the meeting considering such 
resolution. 
 

CHAPTER  IV 
 

EMERGENCY  PROVISION 
 
19.  State of emergency.— (1)  Where the Chief Adviser is of 
opinion that a State of emergency exists in the territories of Azad 
Jammu and Kashmir, he may, notwithstanding anything contained 
in this Act.— 
 
 (a)  notify the Government that a State of emergency exists; 
 
 (b)  suspend or dissolve the State Council and appoint a person 
to act as President until the revival or reconstitution of the State 
Council .after the termination of the State of emergency; and 
 
 (c)  if he does not suspend or dissolve the State Council, may 
appoint a person to act as President, in which case the Chairman of 
the State Council shall cease to be the ex-officio President. 
 
(2)  Where the Chief Adviser is of opinion that the state of 
emergency no longer exists, he may notify the Government that the 
state of emergency has terminated.   

(3)  Upon the termination of the state of emergency, the State 
Council shall, if it was suspended, stand revived and continue until 
the unexpired period of its term or, if it was dissolved, be 
reconstituted and a Chairman thereof  elected in accordance with 
the provisions of this Act. 
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CHAPTER  V 
 

MISCELLANEOUS 
 
20.  Oath of office.— Every person elected or nominated as a 
member of the State Council, a person elected as Chairman and a 
person appointed under section 19 to act as President, shall, before 
he enters upon his office, make or subscribe to an oath prescribed 
in this behalf. 
 
21. Elections under the Act not to be questioned.— 
Notwithstanding anything contained in any other law for the time 
being in force, the election of a member of the State Council or of 
the Chairman shall not be called in question in any Court or before 
any Tribunal or authority by any means whatsoever. 
 
22. Rules under any law not to have effect without approval.— No 
rules made under any law shall, notwithstanding anything 
contained in such law, have effect unless they have been 
previously approved, with or without modification, by the Chief 
Adviser.           
 
23. Power to make rules.— The Chief Adviser may make rules 
for carrying out the purpose of this Act. 
 
24. Continuance of existing laws.— Subject to the provisions of 
this Act all existing laws shall, with necessary adaptations, 
continue in force until altered, repealed or amended. 
 
25. Repeal.— (1) The Azad Jammu and Kashmir Government Act, 
1964, hereinafter referred to as the said Act, together with the Act 
amending it and the rules made there-under, is hereby repealed. 
 
(2)  Notwithstanding the repeal under sub-section (1), the State 
Council which, immediately before the commencement of this Act, 
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was functioning as the State Council of Azad Jammu and Kashmir, 
and any person who, immediately before such commencement, 
was holding office as the Chairman of that  Council under the said 
Act, shall, until the State Council is constituted and its Chairman is 
elected in accordance with the provisions of this Act, exercise the 
powers and perform the functions under this Act respectively of 
the State Council and its Chairman. 
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[Appendix  LV] 

THE AZAD JAMMU AND KASHMIR GOVERNMENT  
(AMENDMENT) ACT, 1969 

(Act I of 1969) 
(Passed under Government Order No. 2528-2568/.S7./69,  

dated the Muzaffarabad, 6th October, 1969). 
 

WHEREAS it is necessary to amend the Azad Jammu and Kashmir 
Government Act, 1968, for the purposes hereinafter appearing; 

It is hereby enacted as follows :— 

1.  Short title and commencement.—(1) This Act may be called 
the Azad Jammu and Kashmir Government (Amendment) Act, 1969. 

(2)  It shall come into force at once. 

2.  Amendment of section 6.—In the Azad Jammu and Kashmir 
Government Act 1968, hereinafter referred to as the said Act, in section 
6,— 

(a)  in sub-section (2), for the words 'with the previous consent' the 
words  after obtaining the advice ' shall be substituted ; and 

(b)  sub-section (3) shall be omitted. 

3., Substitution of section 7.—In the said Act, for section 7 the 
following shall be substituted, namely:— 

"7.   Other Functions of the State Council.—(1) The State Council may 
advise the President in the performance of his functions. 

(2)  The State Council shall be informed of every case which is 
required to be referred to the Public Service Commission but in which 
the advice of the Commission has not been obtained or has not been 
accepted. ". 

 4.  Amendment of section 9.—In the said Act, in section 9, 
the words 'with the concurrence of the Chief Adviser' shall be omitted. 

 5.  Substitution of section 15.—In the said Act, for section 
15 the following shall be substituted, namely :— 
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 "15. Interim arrangement regarding Chairman in the case of 
a casual vacancy.— Where any casual vacancy occurs in the 
office of Chairman on account of death, resignation or any other 
cause, the Chief-Adviser shall forthwith nominate a person to be 
the Chairman. ". 

6.  Amendment of section 16.—In the said Act, in section 
16, in sub-section (1), for the words  member of the State Council 
qualified to be elected as Chairman  the word a person ' shall be 
substituted. 

7.  Substitution of section 18.—In the said Act, for section 
18 the following shall be substituted^ namely :— 

 

[CHAPTER   III-A] 
Ministers 

 18.  Appointment of Ministers.— (1) The President may, if 
he thinks fit, appoint such number of Ministers as he may consider 
necessary to assist him in the performance 'of his functions under this 
Act. 
(2)  A Minister shall hold office during the pleasure of the President.". 

 8.  Amendment of section 20.—In the said Act, in section 
20, after the words ' a person elected \ the words ' or nominated' shall be 
inserted. 

 9.  Omission of  section 21.—In the said Act, section 21 
shall be omitted. 

10.  Amendment of section 22.—In the said Act, in section 
22, for the words and commas ' previously approved, with or without 
modification, by' the words ' made after obtaining the advice in writing 
of' shall be substituted. 

11.  Insertion of section 22-A.—In the said Act, after 
section 22 amended as aforesaid, the following new section shall be 
inserted, namely :— 
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 " 22-A.. Chief Adviser to be informed of certain cases.— The 
President shall inform the Chief Adviser of every case which is 
required to be referred to the Public Service Commission but in 
which the advice of the Commission has not been obtained or 
has not been accepted. ". 
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 [APPENDIX  LVI] 
 

AZAD JAMMU AND KASHMIR GOVERNMENT ACT, 1970 

(Act  I  of  1970) 
 

(Passed under Government Order No. Admin/15132-78/SS/70,  
dated  5th September, 1970). 

 
WHEREAS the future status of the State of Jammu and Kashmir is yet 

to be determined in accordance with the freely expressed will of the 
people of the State through the democratic method of free and fair 
plebiscite under the auspices of the United Nations as envisaged in the 
UNCIP Resolutions adopted from time to time; 

AND WHEREAS  a  part of the territories of the State of Jammu and 
Kashmir already liberated by the people are known for the time being as 
Azad Jammu and Kashmir; 

AND WHEREAS it is necessary to provide for the better Government 
and administration of Azad Jammu and Kashmir until such time as the 
status of Jammu and Kashmir is determined as aforesaid; 

It is hereby enacted as follows; 
 

1.  Short title and commencement.— (1) This Act may be called 
the Azad Jammu and Kashmir Government Act, 1970. 

(2)  It shall come into force at once. 
2.  Definitions.— In this Act, unless there is anything repugnant in 
the subject or context:-  

 
(a)  "Azad Jammu and Kashmir" means the territories of the State of 

Jammu and Kashmir which have been liberated by the people of 
that State and are for the time being under the administration of 
Government; 

(b)  "Government" means the Azad Government of the State of 
Jammu and  Kashmir;    

 (c)  “Prescribed” means prescribed by rules made under this Act. 
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(d)  "State Subject" means a person who is  a "State Subject" as 
defined in the late Government of the State of Jammu and 
Kashmir Notification No. 1-L|84, dated the 20th  April, 1927. 

3.  President.— (1) There shall be a President of Azad Jammu and 
Kashmir,  hereinafter called  the President, who shall be elected directly 
on the basis of adult franchise in such manner as may be prescribed. 
 
(2)  The election to the office of the President shall be conducted 
under the control and supervision of the Election Commissioner. 
 
(3)  The election of the President under sub-section (2) shall not be 
called in question in any Court or before any Tribunal or any authority. 
 
(4)  No person shall be qualified for election as President 

unless:—  
 

(a)  he is a Muslim;  
 

(b)  he has attained the age of thirty-five years; and 
 

(c)  his name appears on the electoral roll prepared for the 
election of the members of the Legislative Assembly. 

(5)  Subject to the provisions of this Act, the President shall hold 
office for a period of four years from the date on which he enters upon 
his office and shall, notwithstanding the expiration of his term, continue 
to hold office until his successor enters upon his office. 
4.  Removal of President.—(1) If one-third of the total number of 
members of the Legislative Assembly give a notice in writing to the 
Speaker of the Assembly of their intention to move a resolution of no 
confidence against the President, the Speaker shall convene a meeting of 
the Assembly not later than two weeks from the date of receipt of the 
notice. 
(2)  The President shall have the right to appear before the 
Legislative Assembly during the consideration of the resolution under 
sub-section (1) and to make a statement if he so desires. 
(3)  If the resolution under sub-section (1) is passed by the 
Legislative Assembly by the votes of not less than two-third of the total 
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number of members of the Assembly, the President shall forthwith cease 
to hold office. 

5.  Acting President.— At any time when the President is absent or 
is unable to perform the functions of his office due to illness or any other 
cause, the Chief Justice of the High Court of Azad Jammu and Kashmir 
shall act as President until the President resumes his office. 
6.  Casual vacancy of the office of President.— Where the office 
of President falls vacant due to death, resignation or any other cause, the 
Chief Justice of the High Court of Azad Jammu and Kashmir shall:— 
(a)  perform the functions of the President till such time as a new 

President is elected;  and 
(b)  cause an election to the office of President to be held within a 

period of three months from the date on which the office  falls 
vacant. 

7.  Adviser.— There shall be an Adviser to the Government who 
shall be appointed by the President with the approval of the Government 
of Pakistan. 

8.  Plebiscite Adviser.— The President may, after consultation  
with the Adviser, appoint a Plebiscite Adviser to advise Government in 
relation to the holding of a plebiscite in the State of Jammu and Kashmir 
in terms of the UNCIP Resolutions. 
9.  Council of Ministers.—(1) There shall be a President's Council 
of Ministers to be known as the Council of Ministers consisting of three 
members to be appointed by the President in such manner as may be 
prescribed: 

Provided that, when a Plebiscite Adviser is appointed, he shall be an 
additional  member  of  the  Council  of  Ministers. 
(2)  If a member of the Legislative Assembly is appointed as a 
member of the Council of Ministers, he shall cease to be a member of the 
Assembly on the day he assumes office as Minister. 
10. General powers and duties of the President.—(1) The 
superintendence, direction and control of the Government shall be vested 
in the President, acting with the aid and advice of his Council of 
Ministers. 
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(2)  All orders of  the Government shall be expressed to be made by 
the President. 
(3)  The President may issue general instructions for the convenient 
transaction of business by the Council of Ministers, and the Government 
and every order made or act done in accordance with such instructions 
shall be treated as the order or act of the President. 
11.  Extent of executive authority.— The executive authority of the 
Government shall extend to all matters with respect to which the 
Legislative Assembly has power to make laws. 
12.  Meeting of the Council of Ministers.—- (1) The Council of  
Ministers shall meet at such times and at such places as the President 
may appoint. 
(2)  The Council of Ministers may function notwithstanding the 
absence, or any vacancy in the office, of any one of its members. 

 
(3)   The meetings of the Council of Ministers shall be 
conducted, and decisions thereat  shall be taken, in such manner as 
may be prescribed. 
 
13.  Restrictions on  the  exercise  of  powers  of  the  President.— 
(1)    The powers of the President shall be so exercised as not to impede 
or prejudice:-     
 
(a)  the responsibilities of the Government of Pakistan under the 

UNCIP Resolutions; and 
 
(b)  the responsibilities of Pakistan for the defence and security of 

Azad Jammu and Kashmir. 
 
(2)  The  President  shall  maintain  liaison  through  the  Adviser  
with    the  Government  of   Pakistan   with   respect  to all matters 
mentioned in sub-section  (1). 
 
14.  Legislative Assembly.— (1) The legislature of Azad Jammu and 
Kashmir shall consist of the President and a Legislative Assembly 
consisting of twenty-five members of whom:— 
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(a)  twenty-four shall be elected directly on the basis of adult 
franchise; and 

(b)  one, who shall be a woman, shall be elected by the directly 
elected members. 

 
(2)  The manner of election of the members of the Legislative 
Assembly, their qualifications and disqualifications for being such 
members, the number of members required to constitute the quorum and 
the manner of filling casual vacancies shall be such as may be 
prescribed. 
 
(3)  Every Legislative Assembly, unless sooner dissolved, shall 
continue for four-years from the date appointed for their first meeting 
and no longer, and the expiration of the said period of four years shall 
operate as a dissolution of the Assembly. 
 
15.  Right of Ministers to take part in Assembly proceedings.— A 
member of the Council of Ministers shall have the right to speak in, and 
otherwise take part in, the proceedings of, the Legislative Assembly or of 
any of its committees but shall not be entitled to vote. 
 
16.  Meeting of the Legislative Assembly.—(1) The Legislative 
Assembly shall assemble at such times and at such places as the 
President may appoint; and the President may prorogue a session of the 
Assembly. 
 
(2)  Any meeting of the Legislative Assembly may be adjourned by 
the Speaker of the Assembly or other person presiding thereat. 

 
17.  Dissolution of Legislative Assembly.—(1) If at any time the 
President is satisfied that a situation has arisen in which the 
administration cannot be carried on in accordance with the provisions of 
this Act, he may, after consultation with the Adviser, dissolve the 
Assembly. 
 
(2)  Where the Legislative Assembly is dissolved under sub-section 
(1), the President shall cause fresh election to the Legislative Assembly 
to be held within a period of four months from the date of the 
dissolution. 
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18.  Speaker of the Legislative Assembly.—(1) The members of the 
Legislative Assembly shall, at its first meeting or as soon thereafter as 
may be, elect from amongst the  members as Speaker of the Assembly. 
(2)  All proceedings of the Legislative Assembly shall be conducted 
in accordance with Rules of Procedure made by the Assembly and 
approved by the President. 
 
(3)  The Speaker of the Legislative Assembly shall preside at its 
meetings and, in the absence of the Speaker from any meeting, such 
member of the Assembly present as may be determined by the Rules of 
Procedure shall preside thereat. 
19.  Legislative Powers.—(1) Subject to the provisions of sub-
section (3), the Legislative Assembly has power to make laws:— 

 
(a)  for the territories of Azad Jammu and Kashmir;  
 
(b)  for all State Subjects wherever they may be;  
 
(c)  for all officers of the Government wherever they may be;  
 
(d)  for repealing or altering any laws which at the commencement of 

this Act, are in force in Azad Jammu and Kashmir. 
(2)  No tax shall be levied for the purposes of the territories of Azad 
Jammu and Kashmir except by or under the authority of an Act of the 
Legislative Assembly. 

 
(3)  The Legislative Assembly shall not have the power to make any 
law concerning:-  

 
(a)  the responsibilities of the Government of Pakistan under the 

UNCIP Resolutions; 

(b)  the defence and security of Azad Jammu and Kashmir; or 
 
(c)  the current coin or the issue of any bills, notes or other paper 

currency. 
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(4)  The provisions of this Act, except sections 13, 19 and 28, may be 
amended by an Act of the Legislative Assembly: 

Provided that a Bill to amend this Act shall not be presented to the 
President unless it has been passed by the votes of not less than two-third 
of  the total number of members of the Legislative Assembly. 
 
20.  President’s assent to Bills.—(1) When a Bill has been passed 
by the Assembly it shall be presented to the President, who shall, within 
thirty days,— 
 
(a)  assent to the Bill; or  
(b)  declare that he withholds assent there-from; or 
(c)  return the Bill to the Assembly with a message requesting that 

the Bill, or any specified provision thereof, be reconsidered, and 
that any amendment  specified by him in the message be 
considered. 

 
(2)  When the President has declared that he withholds assent from a 
Bill or has returned a Bill to the Assembly, the Assembly shall 
reconsider the Bill, and if it is again passed, with or without amendment, 
by the Assembly, by the votes of not less than two-third of the number of 
members present and voting, it shall be again presented to the President, 
and the President shall assent thereto. 
21.  Budget.— (1) The President shall, in respect of every financial 
year, cause to be laid before the Legislative Assembly a statement of the 
estimated receipts and expenditure for that year, to be called the Annual 
Budget. 
(2)  The Annual Budget shall be submitted to the Legislative 
Assembly in the form of demands for grants and the Assembly shall have 
power to assent to, or to refuse to assent to any demand, or to assent any 
demand subject to a reduction of the amount specified therein. 
(3) No demand for a grant shall be made except on the 
recommendation of the President. 
(4)  The Annual Budget as passed by the Legislative Assembly shall 
be placed before the President who shall, by his signature, authenticate it. 
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(5)  The President may, if necessary, also cause Supplementary 
Budget, to be laid before the Legislative Assembly in respect of any 
financial year and the provisions of this action shall apply to a 
Supplementary Budget as they apply to the Annual Budget. 

22.  Special Powers of the President Pending Budget.— (1) Where 
the Legislative Assembly fails to pass the Annual Budget for any 
financial year laid before it under sub-section (1) before the 
commencement of that year, with or without any reduction of the amount 
specified therein, the President may, by his signature, authenticate the 
Annual Budget as laid before the Assembly. 

(2)  Where the Annual Budget for any financial year cannot be 
passed by the Legislative Assembly by reason of its having been earlier 
dissolved, the President shall cause to be prepared an Annual Budget for 
that year and, by his signature, authenticate the Budget. 
(3)  The Annual Budget for any financial year authenticated by the 
President under sub-section (1) or sub-section (2) shall, for the purposes 
of this Act, be deemed to have been passed by the Legislative Assembly. 
23.  Restriction on expenditure.— (1) No expenditure shall be 
incurred by the Government except as authorised by the Annual or 
Supplementary Budget as passed by the Legislative Assembly. 
(2)  No expenditure on such major development activities as may  be 
specified by the Adviser shall be incurred except with the approval of the 
Adviser. 
24.  Power to make Ordinance.— The President may, in the case of 
emergency, make and promulgate Ordinances for the peace and good 
Government of Azad Jammu and Kashmir and an Ordinance so made 
shall, for the space of not more than six months from its promulgation, 
have the like force of law as an Act passed by the Legislative Assembly; 
but the power of making an Ordinance under this section is subject to the 
like restrictions as the power of the Legislative Assembly to make laws; 
and any Ordinance made under this section may be controlled or 
superseded by an Act of the Legislative Assembly. 

25.  High Court.—  (1) There shall be a High Court for Azad Jammu 
and Kashmir hereinafter called the High Court which shall consist of a 
Chief Justice and such number of other Judges as may be prescribed by 
an Act of the Legislative Assembly. 
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(2)  Until otherwise provided by an Act of the Legislative Assembly, 
the High Court functioning immediately before the commencement of 
this Act shall be the High Court of Azad Jammu and Kashmir. 
(3)  The person holding office as Chief Justice or other Judge of the 
High Court immediately before the commencement of this Act shall be 
deemed to be the Chief Justice or other Judge, as the case may be, 
appointed under this Act. 
26.  Public Service Commission.—(1) There shall be a Public 
Service Commission for Azad Jammu and Kashmir which shall consist 
of such number of members including a Chairman, and perform such 
functions as may be prescribed. 
(2)  The Public Service Commission existing immediately before the 
commencement of this Act and the persons holding office as Chairman 
and other members of that Commission immediately before such 
commencement shall be deemed to have been constituted and appointed 
under this Act. 
27.  Election Commissioner.—(1) There shall be an Election 
Commissioner appointed by the President on such terms and conditions 
as may be prescribed. 

(2) The person appointed as Election Commissioner under the Azad 
Jammu and Kashmir Electrol Rolls Ordinance, 1970, and functioning as 
such immediately before the commencement of this Act shall be deemed 
to have been appointed as Election Commissioner under sub-section (1) 
on the same terms and conditions of service as were applicable to him 
immediately before such commencement. 

28.  Act not to derogate from the responsibilities of Pakistan.—
Nothing in this Act shall derogate from the responsibilities of the 
Government of Pakistan in relation to the State of Jammu and Kashmir 
under the UNCIP Resolutions or prevent the Government of Pakistan 
from taking such action as it may consider necessary or expedient for the 
effective discharge of those responsibilities. 

29.  Continuance of existing laws.— Subject to the provisions of 
this Act, all laws which, immediately before the commencement of this 
Act, were in force in Azad Jammu and Kashmir shall continue in force 
until altered, repealed or amended by an Act of the Legislative Assembly 
or other appropriate authority. 
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30.  Power to make rules.— The President may make rules for 
carrying out the purposes of this Act. 
31.  Repeal and Savings.—   (1) The Azad Jammu and Kashmir 
Government Act, 1968 hereinafter referred to as the said Act, together 
with the Acts amending it, and the rules made there-under are hereby 
repealed. 
 
(2)  Notwithstanding  the  repeal  of  the  said  Act  under  

 sub-section (1);— 

(a)  the provisions of the said Act relating to election of the members 
of the State Council shall apply for the purposes of the first 
election of the Legislative Assembly provided for in this Act, 
reference in those provisions to State Council being construed as 
reference to Legislative Assembly; and 

(b)  the person, who, immediately before the commencement of this 
Act, was holding the office of President of Azad Jammu and 
Kashmir, and the State Council, which, immediately before such 
commencement, was functioning as the State Council of Azad 
Kashmir, shall, until the President is elected and the Legislative 
Assembly is constituted in accordance with the provisions of this 
Act, exercise the powers and perform the functions under this 
Act respectively of the President and the Legislative Assembly. 
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[APPENDIX  LVII] 

 
PRESS COMMUNIQUE 16TH  JANJARY  1949 ISSUED BY 

GOVERNMENT OF PAKISTAN  
 

[TEXT OF THE PRESS  COMMUNIQUE] 
1. On the 6th of January 1949, the United Nations 
Commission for India and Pakistan released to the press the text of 
resolution adopted by the Commission on 5th January, containing 
the principles of a settlement of the Kashmir dispute  agreed upon 
by the Governments of India  and Pakistan.  This was the result of 
discussions and correspondence  extending over several months.  
The first phase of these negotiations  ended on 6th September  
when the Commission  released its resolution of  13th August and 
all the  correspondence in connection  therewith which had passed 
between the Commission  and the Governments of India and 
Pakistan. Apparently, the Commission did not consider it advisable 
to release the subsequent correspondence along with its Resolution 
of 5th January. In pursuance of the Commission’s request the 
Pakistan Government also refrained from releasing any part of that 
correspondence. In view, however, of the premature publication of 
certain notes of discussions between Dr. Lozano and Pandit 
Jawahar Lal Nehru, between December 20th  and 22nd  in the 
‘Hindu’  of Madras, dated 13th January, and the subsequent release 
of these documents by the Government of India, the Government 
of Pakistan is constrained to release the text of the Commission’s 
proposals of 11th December, the clarifications  given by Dr. 
Lozano to the Pakistan Government, and the Pakistan 
Government’s  letter of 25th  December accepting the 
Commission’s proposals as explained and elucidated by Dr. 
Lozano.  

2. Since the release of Commission’s Resolution of 5th 
January, a number of statements have appeared in the press with 
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regard to the aims and intentions of the Commission and the basis 
on which an agreement had been arrived at with regard to the 
Kashmir dispute between the Governments of India  and Pakistan. 
It might, therefore, be helpful to analyze  the documents in the 
light of the  clarifications and elucidations  given by the 
Commission to the Pakistan Government.  
3. It will be observed that the Commission’s Resolution of 5th 
January, 1949, is supplementary to its  Resolution of 13th August, 
1948. Taken together, these Resolutions contemplate three distinct 
stages in the solution of the Kashmir problem, though action on all  
of them might, to some extent, proceed simultaneously. The first 
stage relates to the ceasefire and is governed by Part I of the 
Commission’s  Resolution of 13th August. The second stage relates 
to the negotiation of details of a truce agreement, the principles of 
which are set out in Part II of the Resolution of 13th August. The 
third stage relates to the holding of a free and impartial plebiscite 
to determine whether the State of Jammu and Kashmir should 
accede  to India or to Pakistan. The basic principles with regard to 
the Plebiscite are set out in the Commission’s Resolution of 5th 
January, 1949.  
4. The first part of the settlement brought about by the 
Commission is already in the process of implementation.  By 
mutual agreement the Governments of Pakistan and India issued 
ceasefire orders to their respective High Commands to take effect 
from 1st January 1949.  Since then a meeting has also taken place 
in New Delhi between the High Commands of India and Pakistan 
to confirm the ceasefire order, and to take such other action 
connected therewith as outlined in Part I of the Commission’s 
Resolution of 13th August, 1948.  The two Governments have also 
appealed to their respective peoples to assist in creating  and 
maintaining an atmosphere favourable to the promotion of further 
negotiations. The Commission’s Military Adviser  has arrived in 
the Indo Pakistan subcontinent, and it is understood that he will 
soon have the assistance of a large number of United Nations 
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Military Observers in discharge of his duties in connection with the 
ceasefire arrangements.  
5. Discussions with regard to the details of the truce 
agreement will presumably begin when the Commission returns to 
the subcontinent. As some doubt has been sought to be raised with 
regard to the principles of the truce agreement, it might be 
desirable to recapitulate its main provisions as explained and 
clarified to the Pakistan Government  by the United Nations 
Commission. The truce agreement provides for the following:-  

(i) Withdrawal from the State of all Pakistan troops and of the 
bulk of the Indian Army. In its letter of 27th August, 1948,  
to the Government of Pakistan, the Commission explained 
that “synchronization  of the withdrawal  of the armed 
forces of the two Governments will be arranged  between 
the respective High Commands and the Commission.”   
The Pakistan Representatives were also informed  that the 
number of Indian troops to be retained   during  the truce 
period in the areas now occupied by the Indian Army will 
be the minimum required for the maintenance of internal 
security, and law and order.  

(ii) The Commission further explained in its letter of 19th 
September, 1948,  that the  area in the occupation of forces 
under the overall control of the Pakistan High Command 
would remain in the occupation of the Azad Kashmir 
forces.  The Commission stated categorically that its 
Resolution of 13th August   “|does not contemplate the 
disarmament or disbanding of the Azad Kashmir forces.    

(iii) The Pakistan Government undertook to use its best 
endeavour to secure  the withdrawal from the State of 
tribesmen and Pakistan nationals  not normally resident 
therein who had entered the State for the purpose of 
fighting.  
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(iv) Pending a final solution, the territory evacuated by the 
Pakistan troops would be administered by the “local 
authorities”  under the surveillance of the Commission. It 
was explained by the Commission that the term “local 
authorities” mean the “Azad Kashmir Government” 
although  the Commission could not and did not accord 
recognition to that Government. It was further explained 
that “surveillance”  did not mean actual  control or 
supervision, and that the Commission’s sole aim would be 
to ensure that the “local authorities” did not violate the 
ceasefire and truce agreements. The Commission also 
explained that it did not contemplate surveillance of the 
Gilgit  Administration which was temporarily in charge  of 
a Political Agent  of the Pakistan Government. The 
Commission also made it clear that the Maharaja’s 
Government would not, under any circumstances,  be 
permitted to interfere with or to send any military or civil 
officials to the territory under the control of the “local 
authorities”.  

(v) The Government of India undertook to ensure that the 
Government of State of Jammu and Kashmir would take all 
measures within their power to make it publicly known that 
peace, law and order would be  safeguarded, and that all 
human and political rights would be guaranteed. The 
Commission expected that similar action would be taken by 
the “local authorities in the areas evacuated by Pakistan 
troops.  

 
6. The third part of the agreement relates to the holding of a 
plebiscite. IN the course of the discussions held in Karachi on 24th 
and 25th December 1948, Dr. Lozano  informed the Pakistan 
Government that the Commission’s  proposals of 11th December 
“represent the considered views of the Commission insofar as  the 
organization and conduct of the plebiscite is concerned, and should 
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be accepted in their entirety.”   He added that “while the 
Commission does not close  the door to further changes, and is not 
unwilling to consider counter proposals, no modifications or 
additions to these proposals can be entertained unless they are 
acceptable to the Commission and to the Governments of India and 
Pakistan.    
7.  The main provisions  of the plebiscite proposals are as follows:-  

(i) “The question  of the accession of the State of Jammu and 
Kashmir to India or Pakistan will be decided through the 
democratic method of a free and impartial  plebiscite.:  The 
scheme of the plebiscite predicates that the whole State 
would accede to either dominion according  to the result of 
the plebiscite.  

(ii) The plebiscite will be organized and conducted by a 
plebiscite administrator nominated by the Secretary 
General of the United Nations, in agreement with the 
Commission. Dr. Lozano explained that while the 
Governments of India and Pakistan   would be consulted 
with regard to the selection of the plebiscite administrator 
the final decision would rest  with the Secretary General of 
the United Nations acting in agreement with the 
commission.   He also explained that the expression “the 
plebiscite administrator will be formally  appointed  to 
office by the Government of Jammu and Kashmir,”   does 
not mean that he will be an employee of the Government of 
Jammu and Kashmir, or subject to its control.  The 
plebiscite administrator would,  in fact, be a person of high 
international standing and commanding general confidence.  

(iii) “The plebiscite administrator shall derive from  the State of 
Jammu and Kashmir the powers  he considers necessary for 
organizing and conducting the plebiscite, and for  ensuring 
the freedom and impartiality  of the plebiscite”.  Dr. 
Lozano  explained that this meant that the plebiscite 
administrator  would be competent to exercise such powers 
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as he considers necessary for organizing and conducting the 
plebiscite, and for ensuring its freedom and impartiality, 
and that he shall be deemed to have derived those powers 
from the authorities concerned. Dr. Lozano added that “the  
organizing and conducting of the plebiscite will be the 
responsibility exclusively of the plebiscite administrator.”   

(iv) The time table envisaged by the Commission for the 
holding of the plebiscite is as follows:-  
(a) The plebiscite administrator will be selected as soon 

as possible after the acceptance of the 
Commission’s proposals.  

(b) The plebiscite administrator will begin his study of 
the problem and recruitment of his staff as soon as 
possible after his nomination.  

(c) Discussion of details of the plebiscite  proposals 
will begin only after the truce agreement has been 
signed and the Commission is satisfied  that 
implementation of Part II of its Resolution of 13th 
August is making satisfactory progress.   

(d) The formal appointment of the Plebiscite 
Administrator will be made, and he shall assume 
formal charge of his duties within the State, when it 
is found by the Commission that the ceasefire and 
truce agreements set forth in parts I and II of its 
Resolution of 13th August have been carried out.  

(e) The voting will take place when arrangements for 
the plebiscite have been completed.  

(v) When the Commission is satisfied that Parts I and II of its 
Resolution of 13th August have been implemented, and 
peaceful conditions have been restored in the State, the  
Commission and the plebiscite administrator will 
determine, in consultation with the Governments of India  
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and the “local authorities”    in the  areas evacuated by the 
Pakistan Army, the final disposal of Indian and State armed 
forces on the one hand and of the Azad Kashmir forces on 
the other, “with  due regard to the security of the State and 
the freedom of the plebiscite.”   Dr. Lozano informed the 
Pakistan  Government that it is the intention of the 
Commission to ensure, in due course, a large scale 
reduction and disarmament of the armed forces on both 
sides of the ceasefire line, and that the exact scope of this 
reduction and disarmament would be determined by the 
Commission and the plebiscite administrator in 
consultation with the authorities concerned.  

(vi) All citizens of the State who have left it on account of the 
disturbances   will be free to return to the State  and to 
exercise their rights as such citizens. The United Nations 
Commission contemplates the establishment of two 
Commissions, one operating in India and the other in 
Pakistan to assist the return to the State of the refugees,  but 
the manner in which this operation will be carried out  has 
not been examined by the Commission, and “is a matter for 
determination by the plebiscite administrator in 
consultation with the Governments of India and Pakistan.”  

(vii) “All persons (other than citizens of the State)  who on or 
since 15th August 1947  have entered it for other than 
lawful purpose shall be required  to leave the State.”  Dr. 
Lozano informed the Pakistan Government that “the  object 
of this provision is to ensure the withdrawal of elements 
which have endangered or might endanger the maintenance 
of peace and order, and of refugees and other nationals of 
India and Pakistan who have entered the State since 15th 
August 1947,  otherwise than for lawful purpose.  The  
manner in which this objective will be achieved will be 
determined by the plebiscite administrator in consultation 
with the Governments of India and Pakistan.”  
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(viii) There shall be complete freedom of legitimate political 
activity throughout the State including freedom of the 
press, speech and assembly and freedom of travel in the 
State and  freedom of lawful entry and exit, release of 
political prisoners,  adequate protection of minorities etc. 
These conditions have to be ensured  by all authorities 
within the State of Jammu and Kashmir in collaboration 
with the plebiscite administrator.  

(ix) At the conclusion of the plebiscite,  the plebiscite 
administrator shall report its result to the Commission, who 
shall then certify to the Security Council whether the 
plebiscite has or has not been free and impartial.  

8. The above sets out in brief the basis on which the Pakistan 
Government has accepted  and is implementing the Commission’s 
Resolution of 15th August 1948   and 5th January 1949.  The 
Pakistan Government wishes to emphasize that it is not bound by 
any explanations or clarifications which  are contrary to the 
express provisions of the Commission’s Resolutions of 13th August 
1948  and 5th January 1949 or to the clarifications given by the 
Commission to the Pakistan  Government.  
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[APPENDIX   LVIII] 
 

CABINET DIVISION 
 
D.O. No. 8/9/70-Coord. I.      

Government of Pakistan 
Rawalpindi, May 11, 1971. 

 
My Dear Secretary,  
 
I invite your  attention to the Cabinet. Division Office Memorandum No. 
8/9/80 (Coord.I) dated the 24th June, 1970 in which the following 
instructions pertaining to the Affairs of Azad Kashmir were conveyed for 
observance by all Ministries  and Departments of the Central 
Governments: 
 
(i) “Although Azad Kashmir is not a part of Pakistan within the 

meaning of Article 1(2)  of the Constitution, it should for all 
practical be treated like any other province 
………………………………” 

 
(ii) “Azad Kashmir should be brought into the main stream of the 

general administration (of the country). For this purpose the 
leaders and officials of that Government should be invited at 
appropriate level to attend inter-ministerial meetings in which 
the problems of that area are coming up for discussion.” 

 
(iii) …….   …………..  ………. 
 
(iv) The Ministries and senior officials of the Central Government 

particularly those belonging to the Ministries of Finance, 
Agriculture, Education, Health, Commerce and Industries should 
visit the Azad Kashmir territories at suitable intervals with a 
view to acquainting themselves with its problems on the spot, 
and for having personal discussions with the President and other 
officials of that Government. 

 
 While considering the reports of the organizations Committees 
and of the Special Team on the programmes and priorities of the Fourth 
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5 years Plan, for Azad Kashmir, the President, in the weekly meeting of 
28th April 1971 was pleased to observe once again that the problems of 
the administration and development of Azad Kashmir should no longer 
be looked upon as the exclusive concern of Kashmir Affairs Division and 
every Ministry in the field of its special responsibility should look upon 
and deal with Azad  Kashmir as if it were another administrative unit of 
the country. A formal decision was also taken to the effect that while the 
Kashmir Affairs Division would continue to deal with the political 
problems of Azad Kashmir and matters relating to the settlement of the 
Kashmir dispute for all purposes the Central Ministries should exercise 
the same powers and play the same role in regard to the Affairs of Azad 
Kashmir as they were doing in their respective fields in relation to other  
administrative units of the country, (Kashmir Affairs Division of course 
retaining the overall role of coordinators assigned to it under the Rules of 
Business). It was particularly stressed that there should be more frequent 
consultations with Azad Kashmir Government on policy matters in the 
field of development and more  frequent visits to Azad Kashmir by 
senior officers of the Central Government. All with a view, to mounting, 
without in any way interfering with the day to day administration of 
Azad Kashmir which was recognised as the role concern of the Azad 
Kashmir Government itself, a concerned attack on its development 
problems and to being about a speedy improvement in the economic 
conditions of its people.  
 
3. I am to bring these instructions and decision once again to your 
notice for guidance and necessary action.  

 
Sd/-  

(Ghulam Ishaq Khan) 
HQA, S. PK. GSP  

Cabinet Secretary.”   
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[APPENDIX  LIX] 
 
 

CABINET DIVISION 
No. 6/7/88-GC     

Government of Pakistan 
Rawalpindi the 6th June 1988. 

 
My dear Secretary Incharge, 
 
 I invite your  attention to the Cabinet Division’s d.o. letter No. 
8/9/70-Coord.I, dated  Rawalpindi, May 11, 1971 (Copy enclosed for 
facility of reference).  
 
 I would like to reiterate to advice conveyed in the above 
mentioned d.o. letter that Azad Jammu and Kashmir should be brought 
into the mainstream of the general administration  and the various 
Ministries/Divisions should directly entertain communication and 
proposal emanating from the Government of Azad Jammu and Kashmir. 
The Kashmir Affairs and Northern Affairs Division would continue to 
play its co-ordinating role as well. Although Azad Kashmir is not a 
part of Pakistan under the Articles 1(2)(d) of the Constitution, it 
should, for all practical purposes, be treated like may other province 
of the Federation.  
 The Representatives of Government of Azad Jammu and 
Kashmir should invariably be  invited to attend all those meetings in 
which Provincial Governments are represented or/and proposal 
concerning that area forms part of the agenda.  
 
    With regards,  

Yours Sincerely,  
Sd/-  

(Hassan Zaheer) 
Cabinet Secretary” 

Mr. Safdar Hussain Kazmi,  
Secretary Incharge,  
Kashmir Affairs & Northern Affairs, 
Islamabad.”
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[Appendix LX] 
 
(Issued by His Highness the Maharaja Bahadur dated Srinagar, the 27th June 
1932/14th Har, 1989 and published in Government Gazette dated 24th Har, 
1989). 
 
NOTIFICATION:  
 
“No. 13-L/1989. Whereas it is necessary to determine the status of 
Jammu and Kashmir State Subjects in foreign territories and to inform 
the Governments of Foreign States as to the position of their nationals in 
this State; it is hereby commanded and notified for public information as 
follows:-  
1. That all emigrants from the Jammu and Kashmir State to foreign 
territories shall be considered State Subjects and also the descendants of 
these emigrants born abroad for two generations;  
 Provided that, these nationals of the Jammu and Kashmir State 
shall not be entitled to claim the internal rights  granted  to subjects of 
this State  by the laws, unless they fulfil the conditions laid down by 
those laws and rules for the specific purposes mentioned therein.  
2. The foreign nationals residing in the State of Jammu and 
Kashmir shall not acquire the nationality of the  Jammu and Kashmir 
State until after the age of 18 on purchasing immovable property under 
permission of an Ijazatnama  and on obtaining a Raiyatnama after  ten 
years  continuous residence in the Jammu and Kashmir State as laid 
down in Notification No. 1-L of 1984 dated 20th April 1927.  
3. Certificates of nationality  of the Jammu and Kashmir State may, 
on application, be granted by the Minister Incharge of the Political 
Department in accordance with the provisions of section 1 of this 
Notification.  
 

******* 
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Bar to suits for declaration in certain cases. 
 

NOTIFICATION:  
 
“Chief Secretariat General Command Order No. 42-H of 1947, dated 
10th June 1947, published in Government Gazette dated 2nd Sawan 
2004.   “In exercise of the powers inherent in him under section 5 of the 
Jammu and Kashmir Constitution Act, 1996, His Highness  the Maharaja 
Bahadur has been pleased to command that no suit shall lie in any civil 
Court in respect of the matter of grant, dismissal  or revocation of State 
Subject Certificate or in respect of declaration of a person being State 
Subject and that the orders of the Revenue Minister passed in exercise of 
revisional  jurisdiction in such cases shall be final.”  
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[Appendix LXI] 
 
 

AZAD JAMMU AND KASHMIR STATE SUBJECT ACT, 1980 
(Act XIII of 1980) 

 
[25th June 1980] 

 
AN ACT to make certain provisions in respect of State Subjects. 
 
WHEREAS it is expedient to make certain provisions in respect of State 
Subjects; it is hereby enacted as follows:- 
 
1. Short title and commencement.- (1) This Act may be called the 

Azad Jammu and Kashmir State Subject Act, 1980. 
 

(2) It shall come into force at once. 
 
2. Definition.- In this Act, unless there is anything repugnant in the 

subject or context---- 
 

(a) “Council” means the Azad Jammu and Kashmir 
Council;  

 
(b) “Prescribed” means prescribed by rules made under this 

Act; and 
 
(c) “State Subject Certificate” means a State Subject 

Certificate issued under the rules relating to the issue of 
such certificates.  

 
3. Construction of references to “Government”, in laws relating 

to State subjects.- In the late Government of the State of Jammu 
and Kashmir Notification No.1-L/84, dated the 20th Aril 1927, 
and in all subsequent orders and rules relating to “Government”, 
or any other expression, howsoever worded, referring to 
executive Government shall, so far as practicable, be constructed 
to refer to the Council.  
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4. Deprivation of State Subject Certificate.- (1) Notwithstanding 
anything contained in the Azad Jammu and Kashmir State 
Subject Cancellation Act, 1971 (IX of 1971), a State Subject 
Certificate shall cease to be valid if its possessor is deprived of it 
by an order under the net following sub-sections. 

  
 (2)  Subject to the provisions of this section, the Council may 

by order deprive any person of his State Subject Certificate if it 
is satisfied that he obtained the said certificate or the certificate 
of domicile by means of fraud, false representation or the 
concealment of any material fact.  

 
 (3) The Council shall not make an order depriving a person 

of a State Subject Certificate under sub-section (2) unless it is 
satisfied that it is in the public interest that person should not 
continue to be a State Subject.  

 
 (4) Before making an order under sub-section (2) the 

Council shall give the person against whom it is proposed to 
make the order notice in writing informing him of the grounds 
on which it is proposed to make the order and calling upon him 
to show cause why it should not be made.  

 
 (5) It is proposed to make the order on any of the grounds 

specified in sub-section (2) and the person against whom it is 
proposed to make the order applies in the prescribed manner for 
an inquiry, the Council shall, and in any other case may, refer the 
case to a Committee of inquiry consisting of a chairman, being a 
person possessing judicial experiences, appointed by the Council 
and of such other members appointed by the Council as it thinks 
proper. 

 
5. Certificate of domicile.- The Council or any other authority 

specified by the Council may, upon an application made to it in 
the prescribed manner containing the prescribed particulars, 
grant a certificate of domicile to any person in respect of whom 
it is satisfied that the facts stated in the application are correct 
and that the applicant has been continuously residing in Azad 
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Jammu and Kashmir for a period of not less than five years and 
intends to live permanently in Azad Jammu and Kashmir.  

6. Delegation of powers.-  The Council may, by order notified in 
the official Gazette, direct that any power conferred upon it or 
duty imposed on it by this Act shall, in such circumstances and 
under such conditions, if any, as may be specified in the 
direction, be exercised or discharged by such authority or officer 
as may be so specified.  

7. Cases of doubt as to status as State Subject.- (1) Where a 
person in respect of whose status as a State Subject a doubt 
exists, whether on a question of law or fact, makes application in 
that behalf to the Council, the Council may grant him a 
certificate that at the date of the certificate he is a State Subject.  

(2) The certificate, unless it is proved to have been obtained 
by fraud, false representation or concealment of any material 
fact, shall be conclusive evidence of the fact recorded in it.  

8. Penalties.-  Any person who in order to obtain or prevent the 
doing of anything under this Act makes any statement or 
furnishes any information which is false in any material 
particular and which he knows or has reasonable cause to believe 
to be false, or does not believe to be true, shall be deemed to 
have committed an offence punishable under section 177 of the 
Pakistan Penal Code (Act XLV of 1860). 

9. Rules.-  The Council may frame rules for carrying into effect the 
provisions of this Act.  

10. Removal of difficulties.- If any difficulty arises in giving effect 
to the provisions of this Act the Azad Jammu and Kashmir 
Council may, from time to time, make such provisions as appear 
to it to be necessary for the removal of such difficulty.   

11. Bar of jurisdiction.- No Court shall have or exercise any 
jurisdiction with respect to any thing done or action taken under 
any of the provisions of this Act. 
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THE AZAD JAMMU AND KASHMIR STATE SUBJECT ACT, 
1980 

 
[Islamabad, the 8th July, 1980] 

 
NOTIFICATION 
 
No.L-10/6/79-AJKC:  In exercise of the powers conferred by Section 9 
of the Azad Jammu and Kashmir State Subject Act, 1980, the Azad 
Jammu and Kashmir Council has framed the following rules:- 
 
1. Short title and commencement.- (1) These rules shall be called 

the Azad Jammu and Kashmir State Subject Rules, 1980.  
  
 (2) They shall come into force at once. 
 
2. Definitions.-  In these rules, unless there is anything repugnant 

in the subject or context---- 
 

(a) “Act” means the Azad Jammu and Kashmir Council 
State Subjects Act, 1980 (XIII of 1980); and 

 
(b) “District Magistrate” means a District Magistrate of a 
district in Azad Jammu and Kashmir and such other person as 
may be designated as such by the Council for such area as it may 
specify by a notification in the official Gazette for the purposes 
of these rules.   

 
3. Status of State Subject at the date of commencement of the 

Act.- Any person possessing a State Subject Certificate at the 
commencement of the Act shall be deemed to be a State Subject 
under the Act;   

 
4. State Subject Certificate.- (1) Any person claiming to be a 

State Subject may be granted a State Subject Certificate by the 
District Magistrate concerned in the manner prescribed below:- 
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(a) He shall apply in Form “A” (Appendix I) in duplicate to 
a Magistrate of the first class. This application shall be supported 
by--- 
 
(i) a certificate of birth of the applicant or any of his parents 
or grandparents, as the case may be, issued by--- 
 
(1) A Village officer or an officer-in-charge of a Police 

Station.  
 
(2) A Municipal or Town Committee or Corporation; or   
(i) Amended vide Notification No. L-1/17/2001-AJKC, 

dated 03.12.2001. 
 

In the aforesaid Rules,  in rule 4, in sub-rule (1), in clause (a)---. 
 
(i) in sub-clause (i), after the semicolon the word “and” at 

the end, shall be omitted, and 
 
(ii) after sub-clause (i), amended as aforesaid, the following 

new sub-clause shall be inserted, namely:- 
 

“(ia) No Objection Certificate from the Council, in case 
the applicant is a refugee from Indian held Kashmir or 
came on any document issued by any other country for 
settlement permanently in Azad Jammu and Kashmir or 
any part of Pakistan; and”.  

 
(3) A Registrar of Births and Deaths; and 
 
(ii) documents in support of the statements made in 
the application.  

 
(b) The Magistrate shall, in attestation of the truth of the 

statement in the application, administer in oath or 
affirmation to the applicant and shall examine the 
evidence, oral or documentary, adduced by the applicant 
in support of his claim. He may, if he thinks it necessary, 
summon and examine any other witness likely to know 
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the facts of the application and may call for any record 
relevant to it.  

 
(c) The Magistrate shall forward the application with his 

recommendation to the District Magistrate concerned.   
 
(2) The District Magistrate shall either reject the application 
or grant a State Subject Certificate in Form “A-1” (Appendix-II).  
 
(3) Any person aggrieved by an order passed under sub-rule 
(2) may prefer an appeal to the Azad Government of the State of 
Jammu and Kashmir within thirty days and the Government may 
pass such order as it deems it.  
 

5. Married women.- A Women who is a citizen of Pakistan and is 
married to any State Subject shall be entitled to have the same 
status as her husband.  
 

6. Deprivation of State Subject Certificate.- (1) The Council 
may, on a report from the Azad Government of the State of 
Jammu and Kashmir on its own motion, issue a notice to 
Certificate by means of fraud, false representation or the 
concealment of any material fact to show cause why an order 
depriving him of the said Certificate should not be passed against 
him.    
 
(2) Such notice shall contain information concerning the 
grounds on which it is proposed to make the order depriving him 
of State Subject Certificate.   
 
(3) Any person served with a notice in accordance with the 
sub-rules (1) and (2) may, within sixty days of the service of 
such notice, apply to the Council for the appointment of a 
committee of inquiry.   
 
(4) An application under sub rule (3) shall among other 
things be accompanied by an affidavit that the allegations made 
against him are untrue, and by a bond in the sum of Rs.5,000/- to 
be forfeited to the Council should be committee of inquiry find 
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the application false and frivolous or given with a view to 
causing delay:     
 
(5) On receiving the application, the Council shall appoint a 
Committee as provided for in sub section (5) of section 4 of the 
Act. 
 
(6) The Council shall pass such orders on the report of the 
committee of inquiry or, if a committee is not appointed, on the 
application itself as it deems fit.  
 

7. Certificate of domicile.- (1) Any District Magistrate in Azad 
Jammu and Kashmir may issue a certificate of domicile in the manner 
prescribed below:- 

 
(a) An application for a certificate of domicile shall be made 

in Form “P” (Appendix III) in duplicate. It shall be 
accompanied by an affidavit affirming the truth of the 
statement made in it;     

 
(b) The District Magistrate may demand such evidence as he 

may consider necessary for satisfying himself that the 
facts stated in the application are correct and that the 
applicant has been continuously residing in Azad Jammu 
and Kashmir for a period of not less than five yeas and 
intend to live permanently in Azad Jammu and Kashmir.    

 
(2) The District Magistrate shall either reject the application 
or grant a certificate of domicile in Form “P-1” (Appendix IV). 
 
(3) Any person aggrieved by any order passed under sub 
rule (2) may file an appeal with the Azad Government of the 
State of Jammu and Kashmir within  thirty days and the 
Government may pass such order as it deems fit.  
 

8. Photographs.- Any person to whom a State Subject Certificate 
is issued may by a required to furnish four photographs of one 
and the same pose, except in the case of purdanashin woman.   
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9. Duplicate copies of State Subject Certificate and Domicile 
Certificate.- (1) Any person to whom a State Subject Certificate 
or a Domicile Certificate has been granted may, if his certificate 
is lost or damaged or if he wishes to have any correction or 
amendment made in his certificate, apply  in Form “V” in 
duplicate to the authority which issued his previous certificate.  
 
(2) Each such form shall be attested by a Magistrate or a 
Notary Public.  
 
(3) It shall be accompanied by four passport size 
photographs of the application as it deem fit.  
 
(4) The authority which granted the original certificate shall 
pass such orders on the application as it deems fit.  
 

10. Appeal, review etc.- The Council may at any time entertain any 
application, appeal, review or revision application and may, 
subject to rule 6, cancel, suspend, invalidate, extend or revise 
any certificate issued under these rules or may grant a certificate 
refused by any other authority under these rules or pass any 
order it may deem necessary or fit.  
 

11. Penalty for obtaining State Subject Certificate or Certificate 
of Domicile by misrepresentation.- (1) The Council or the 
Azad Government of the State of Jammu and Kashmir on 
receiving information that a person has obtained his State 
Subject Certificate or Certificate of domicile by fraud, false 
representation or the concealment of any material fact, may 
authorize or require a competent Magistrate to authorize a Police 
officer under section 155 of the Code of Criminal Procedure, 
1898 (Act V of 1898), to investigate the truth of the information.  
 
(2) If on the result of the investigation it appears that the 
said person has made a statement or furnished information which 
comes within the meaning of section 8 of the Act, the Council or 
the Azad Government of the State of Jammu and Kashmir may 
direct that the said person be prosecuted under section 177 of the 
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Pakistan Penal Code (Act XLV of 1860), or under any other law 
for the time being in force.  
 
(3) A conviction by the Court shall render null and void any 
certificate mentioned in sub-rule (1). 
 

Sd/- 
(Muhammad Ayub) 

Joint Secretary. 
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[Appendix LXII] 
 
 

THE AZAD  GOVT. OF THE STATE OF JAMMU AND KASHMIR,  
LAW & PARLIAMENTARY AFFAIRS SECRETARIAT    

MUZAFFARABAD. 
 

Dated the August 11, 1977.  
 
PROCLAMATION.  
 
 No. 2332/SL/77. The following proclamation  issued by the 
President on the 11th day of August, 1977, is hereby published for 
general information:-  
 
 Whereas the Chairman of the Azad Jammu and Kashmir Council 
has advised that a proclamation in the manner hereinafter appearing may 
be issued;  
 
 Now, therefore, in exercise of powers conferred by section 53-A 
of Azad Jammu and Kashmir Interim Constitution Act, 1974,  I, 
Muhammad Ibrahim Khan, President, Azad Jammu and Kashmir, issue 
the following proclamation:-   
 
1. The Azad Jammu and Kashmir  Legislative Assembly shall 

stand dissolved forthwith.  
 
2. The persons holding office as Prime Minister, Minister, Advisor, 

Presidential  Assistant, Special Assistant or Speaker of the  
Assembly shall cease to hold offices immediately.   

 
3. The Advisors and the elected Members of the Azad Jammu and 

Kashmir Council shall cease to hold office immediately.  
 
4. Major General (Rtd.) Abdul Rehman Khan is appointed Chief 

Executive of Azad Jammu and Kashmir to perform the functions 
of,  and exercise the powers vested in, the Government under the 
Azad Jammu and Kashmir Interim Constitution Act, 1974, till a 
new Prime Minister enters upon his office, and to act as Speaker 
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of the Azad Jammu and Kashmir Legislative Assembly till a 
new Speaker enters upon his office.  

 
5. The Chief Executive of Azad Jammu and Kashmir shall, before 

entering upon his office, make oath before the President in the 
form set out in the annexure to this proclamation.  

 
6. Fresh elections to the Azad Jammu and Kashmir Legislative 

Assembly shall be held in the month of October, 1977, on a date 
to be fixed by the Chief Election Commissioner.  

7. As soon as may be after the first sitting of the new Legislative 
Assembly, six members of the Azad Jammu and Kashmir 
Council shall be elected by the Assembly.  

 
8. This proclamation, as and when deemed necessary, may be 

amended, varied or modified through a subsequent 
Proclamation.  

 
Sd/- 

(Muhammad Ibrahim Khan) 
President, 

Azad Jammu and Kashmir.  
 
 

Sd/-  
(Sardar Aftab Ahmed Khan) 

Secretary Law.  
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[Appendix LXIII] 
 

 
(Agreement of Heads of Political Parties for dissolution of Assembly and 
Council in 1977 and for amendment in the  Constitution, in consequence 

of which, different proclamations were issued). 
 
 

HEADS  OF  AGREEMENT 
 
 
1. The elections to the Legislative Assembly of Azad Jammu and 
Kashmir shall be held in October 1977 within 10 days after the elections 
of Pakistan, and shall be conducted under the rules/conditions given to 
those in Pakistan.  
 
2. The existing Azad Jammu and Kashmir Council and the 
Legislative Assembly of Azad Jammu and Kashmir shall be  dissolved.  
 
3. The  present President of Azad Jammu and Kashmir, Sardar 
Muhammad Ibrahim Khan, shall continue as interim President, provided 
he does not seek election for any office. In case he does, he shall resign 
and the powers of the President shall devolve on the Chief Executive 
mentioned in para 5.  
 
4. The Prime Minister, the Ministers, the Advisors  and the 
Speakers of the Legislative Assembly of Azad Jammu and Kashmir and 
the Advisors of Azad Jammu and Kashmir Council shall cease to hold 
office.  
 
5. Major General (Rtd.) Abdul Rehman  shall be appointed as 
Chief Executive of Azad Jammu and Kashmir and shall exercise all the 
powers conferred by the Interim Constitution  Act, 1974 on the Prime 
Minister.  
 
6. The executive authority of  the Council shall be exercised by the 
Chief Executive of the Government of Pakistan.  
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7. The new Assembly and Government shall be inducted within a 
week after the announcement of results of elections.  
 
8. Justice Muhammad  Gul shall be the Chief Election 
Commissioner who will conduct elections on the basis of existing 
electoral rolls, after updating them to the extent possible under the 
circumstances.  
 
9. The signatory parties undertake to get the interim Constitution 
and other relevant laws amended through the prescribed procedure by 6th  
August 1977 to incorporate arrangements outlined in paras 1-8  and 
matters connected therewith.  
 
On behalf of the Azad Kashmir People Party:  
 
Sd/- Pir Ali Jan Shah. 
 
 
On behalf of All Jammu and Kashmir Muslim Conference.  
 
Sd/-  Sardar Muhammad Abdul Qayyum Khan.  
 
 
On behalf of Azad Muslim Conference.  
 
Sd/-  Ch. Noor Hussain.  
 

Countersigned. 
 

Sd/- General Muhammad Zia-ul-Haq 
Chief of Army Staff and CMLA. 

Rawalpindi,  
27 July 1977.  
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[Appendix  LXIV] 
 

AZAD GOVERNMENT OF THE STATE OF JAMMU & KASHMIR,  
LAW  AND  PARLIAMENTARY  AFFAIRS  SECRETARIAT. 

MUZAFFARABAD.  

Dated the October 31, 1978.  
 
PROCLAMATION.  
 No. 3620-22/SL/78. The following proclamation issued by the 
Chairman of the Azad Jammu and Kashmir Council  on the  16th day of 
October, 1978, is hereby published for general information:-  
 “WHEREAS section 56 of the Azad Jammu and Kashmir 
Interim Constitution Act, 1974, provides that nothing in the said Act 
shall derogate from the responsibilities of the Government of Pakistan 
under the UNCIP Resolutions or prevent the Government of Pakistan 
from taking such action as it may consider necessary or expedient for the 
effective discharge of those responsibilities.  
 AND WHEREAS, the Government of Pakistan is satisfied that it 
is necessary for the better Government and administration of Azad 
Jammu and Kashmir to relieve the person holding, immediately before 
the issue of this proclamation, the office of President of Azad Jammu and 
Kashmir of his  responsibilities as such and to appoint another person in 
his place;  
 NOW, THEREFORE, in the discharge of the aforesaid 
responsibilities of the Government of Pakistan, and in exercise of all 
powers enabling him in that behalf,  the Chairman of the Azad Jammu an 
Kashmir Council is pleased to relieve Sardar Muhammad Ibrahim Khan 
of his office of President of Azad Jammu and Kashmir and appoint 
Brigadier Muhammad Hayat Khan, to be the President of Azad Jammu 
and Kashmir in addition to his duties as Chief Executive of Azad Jammu 
and Kashmir.”  

Sd/- 
 (General M. Zia-ul-Haq) 

Sd/- 
(Sardar Aftab Ahmed Khan) 

Secretary Law 
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OFFICE OF THE CHIEF SECRETARY 
(SECRETARY CABINET) 

AZAD GOVT. OF THE STATE OF JAMMU AND KASHMIR. 
 

‘MUZAFFARABAD’ 
 

Dated the 23 August, 1983. 
PROCLAMATION. 
 
 Whereas the Chairman of the Azad Jammu and Kashmir Council 
has advised that a  proclamation to the effect hereinafter appearing may 
be issued; 
 
 Now, therefore, in exercise of the powers conferred by section 
53-A of the Azad Jammu and Kashmir Interim Constitution Act, 1974,  I, 
Major General (Rtd.)  Abdul Rehman Khan, President, Azad Jammu and 
Kashmir, issue the following proclamation:-  
 
 In partial modification of paragraph 4 of the proclamation dated  
the 11th August, 1977, it is hereby directed that the President and Chief 
Executive of Azad Jammu and Kashmir shall act as Speaker of the Azad 
Jammu and Kashmir  Legislative Assembly till a new Speaker enters 
upon his office.  

 
Sd/- 

(Major General (Rtd) Abdul Rehman Khan) 
PRESIDENT  

AZAD JAMMU AND KASHMIR 
 

Sd/- 
(Safdar Hussain  Kazmi) 

CHIEF  SECRETARY 
Azad Govt. of the State of J&K 

Muzaffarabad.  
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[Appendix LXV] 
 
THE    CONSTITUTION    OF  JAMMU  &   KASHMIR, 1957. 

Preamble: The Preamble to the Constitution of Jammu and Kashmir 
reads: 

Preamble: We, the people of the State of Jammu and Kashmir, having 
solemnly resolved, in the presence of the accession of this State of India 
which took place on the twenty-sixth day of October, 1947, to further 
define the existing relationship of the State with the Union of India as an 
integral part thereof, and to secure to ourselves:— 

JUSTICE social, economic and political;  

LIBERTY of thought, expression, belief, faith and worship; 

EQUALITY of status and of opportunity, and to promote among us all; 

FRATERNITY assuring the dignity of the individual and the unity of the 
Nation; 

IN OUR CONSTITUENT ASSEMBLY this Seventeenth day of 
November, 1956, do hereby ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITUTION. 

This Preamble is clearly an adaptation of the Preamble to the 
Constitution of India which reads as under: 

WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute 
Indian into a SOVEREIGN SOCIALIST SECULAR DEMOCRATIC 
REPUBLIC and to secure to all its citizens: 

JUSTICE, social, economic and political;  

LIBERTY of thought, expression, belief, faith and worship;  

EQUALITY of status and of opportunity; and to promote among them 
all,  
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FRATERNITY   assuring the dignity of the individual and the unity and 
integrity of the Nation; 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of 
November, 1949 do HEREBY ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITUTION. 

PART I 

PRELIMINARY 

1.  Short title and commencement.— (1) This Constitution may be 
called the Constitution of  Jammu  and  Kashmir. 

(2)  This section and sections 2, 3, 4, 5, 6, 7, 8, and 158 shall come 
into force at once and the remaining provisions of the Constitution shall 
come into force on the twenty-sixth day of January, 1957, which day is 
referred to in this Constitution as the commencement of this 
Constitution. 

2.  Definitions.—  (1)  In this Constitution, unless the context 
otherwise requires:— 

(a)    "Constitution of India" means the Constitution of India as 
applicable in  relation  to  this  State; 

(b)  "Existing Law" means any law, ordinance, order, bye-law, rule 
notification or regulation passed, made or issued before the 
commencement of this Constitution by the Legislature or other 
competent authority or person having power to pass, make or 
issue such law, ordinance, order, bye-law, rule, notification or 
regulation;  

(c)    "Part" means a part of this Constitution;  

(d)  "Schedule" means a schedule of this Constitution; and  

(e)   "Taxation” includes the imposition of any tax or impost, whether 
general or local or special, "Tax" shall be construed accordingly. 
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(2)  Any reference in this Constitution to Acts or laws of the State 
Legislature shall be construed as including a reference to an Ordinance 
made by the Governor. 

(3) Any reference in this Constitution to the Sadar-i-Riyasat shall, 
unless the context otherwise requires, be construed as a reference to the 
Governor. 

 
PART II 

THE STATE 

3.  Relationship of the State with the Union of India.— The State 
of Jammu and Kashmir is and shall be an integral part of the Union of 
India. 

4.  Territory of the State.— The territory of the State shall 
comprise all the territories which on the fifteenth day of August, 1947, 
were under the sovereignty or suzerainty of the Ruler of the State. 

5.  Extent of Executive and Legislative Power of the State.— The 
executive and legislative power of the State extends to all matters except 
those with respect to which Parliament has power to make laws for the 
State under the provisions of the Constitution of India. 

 
 

PART III 
 

PERMANENT  RESIDENTS 

6.  Permanent residents.— (1) Every person who is, or is deemed 
to be, a citizen of India under the provisions of the Constitution of India 
shall be a permanent resident of the State, if on the fourteenth day of 
May, 1954:— 

(a)  he was a State Subject of Class I or of Class II; or  

(b)  having lawfully acquired immovable property in the State, he has 
been ordinarily resident in the State for not less than ten years 
prior to that date. 
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(2)   Any person who, before the fourteenth day of May, 1954 was a 
State Subject of Class I or of Class II and who having migrated after the 
first day of March, 1947, to the territory now included in Pakistan, 
returns to the State under a permit for resettlement in the State or for 
permanent return issued by or under the authority of any law made by the 
State Legislature shall on such return be a permanent resident of the 
State.  

(3)  In this section, the expression "State Subject of Class I or of 
Class II" shall have the same meaning as the State Notification No 1-
L/84 dated the twentieth April, 1927, read with State Notification No. 
13/L dated the twenty-seventh June, 1932. 

7.  Constitution of references to State Subjects in existing 
laws.— Unless the context otherwise requires, all references in any 
existing law to hereditary State Subjects or to State Subject of Class I or 
of Class II or of Class III shall be construed as references to permanent 
residents of the State. 

8.  Legislature to define permanent residents.— Nothing in the 
foregoing provisions of this part shall derogate from the power of the 
State Legislature to make any law defining the classes of persons who 
are, or shall be, permanent residents of the State. 

9.  Special provision for Bill relating to permanent residents.—
A Bill making provision for any of the following matters, namely:— 

(a)   defining or altering the definition of the classes of persons who 
are, or shall be, permanent residents of the State;  

(b)  conferring on permanent residents any special rights or 
privileges; 

(c)  regulating or modifying any special rights or privileges enjoyed 
by permanent residents; 

shall be deemed to be passed by either House of the Legislature only if it 
is passed by a majority of not less than two-thirds of the total 
membership of that House. 
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10.  Rights of the permanent residents.— The permanent residents 
of the State shall have all the rights guaranteed to them under the 
Constitution of India. 

 
PART IV 

DIRECTIVE   PRINCIPLES OF STATE   POLICY 

11.  Definition.— In this part, unless the context otherwise requires, 
the State includes the Government and the Legislature of the State and all 
local or other authorities within the territory of the State or under the 
control of the Government of the State. 

12.  Application of the principles contained in this Part.— The 
provisions contained in this Part shall not be enforceable by any Court, 
but the principles therein laid down are nevertheless fundamental in the 
governance of the State and it shall be the duty of the State to apply these 
principles in making laws. 

13.  State to establish  a socialist order of society for the 
promotion of welfare of the people.— The prime object of the State 
consistent with the ideals and objectives of the freedom movement 
envisaged in "New Kashmir" shall be the promotion of the welfare of the 
mass of the people by establishing and preserving a socialist order of 
society wherein all exploitation of man has been abolished and wherein 
justice—social, economic and political —shall inform all the institutions 
of national life. 

14.  Economy of the State to be developed in a planned 
manner.—Consistently with the objectives outlined in the foregoing 
section, the State shall develop in a planned manner the productive forces 
of the country with a view to enriching the material and cultural life of 
the people and foster and protect:— 

(a)  the public sector where the means of production are owned by 
the State; 

(b)   the  co-operative sector  where  the  means  of  production   are           
co-operatively owned by individuals or groups of individuals; 
and 
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(c) the private sector where the means of production are owned by 
an individual or a corporation employing labour, provided that 
the operation of this sector is not allowed to result in the 
concentration of wealth or of the means of production to the 
common detriment. 

15.  State to ensure speedy improvement in standard of living of 
rural masses.— The State shall endeavour to organise and develop 
agriculture and animal husbandry by bringing to the aid of the cultivator 
the benefits of modern and scientific research and techniques so as to 
ensure a speedy improvement in the standard of living as also the 
prosperity of the rural masses. 

16.  Organisation of village Panchayats.— The State shall take 
steps to organise village Panchayats and endow them with such powers 
and authority as may be necessary to enable them to function as units of 
self-government. 

17.  State to take certain steps for promoting crafts and cottage 
industries.— The State shall in order to rehabilitate, guide and promote 
the renowned crafts and cottage industries of the State, initiate and 
execute well considered programmes for refining and modernising 
techniques and modes of production, including the employment of cheap 
power so that unnecessary drudgery and toil of the workers are 
eliminated and the artistic value of the products enhanced, while the 
fullest scope is provided for the encouragement and development of 
individual talent and initiative. 

18.  Separation of judiciary from executive.— The State shall take 
steps to separate the judiciary from the executive in the public services, 
and shall seek to secure a judicial system which is humane, cheap, 
certain, objective and impartial, whereby justice shall be done and shall 
be seen to be done and shall further strive to ensure efficiency, 
impartiality and incorruptibility of its various organs of justice, 
administration and public utility. 

19.  Right to work and to public assistance in certain cases.— The 
State shall, within the limits of its economic capacity and development, 
make effective provision for securing:—  
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(a)  that all permanent residents, men and women equally, have the 
right to work, that is, the right to receive guaranteed work with 
payment for labour in accordance with its quantity and quality 
subject to a basic minimum and maximum wage established by 
law; 

(b)  that the health and strength of workers, men and women and the 
tender age of children are not abused and that permanent 
residents are not forced by economic necessity to enter 
avocations unsuited to their sex, age or strength; 

(c)  that all workers, agricultural or otherwise have reasonable, just 
and humane conditions of work with full enjoyment of leisure 
and social and cultural opportunities; and 

(d)  that all permanent residents have adequate maintenance in old 
age as well as in the event of sickness, disablement, 
unemployment and other cases of undeserved want by providing 
social insurance, medical aid, hospitals, sanatoria and health 
resorts at State expense. 

20.  Rights of free and compulsory education in certain cases.— 
The State shall endeavour:— 

(a)  to secure to every permanent resident the right to free education 
upto the University standard; 

(b)  to provide, within a period of ten years from the commencement 
of this Constitution, compulsory education for all children until 
they complete the age of fourteen years; and 

(c)  to ensure to all workers and employees adequate facilities for 
adult education and part-time technical, professional and 
vocational courses. 

21.   Rights of children.— The State shall strive to secure:— 

(a)   to all children the right to happy childhood with adequate 
medical care and attention; and 
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(b)  to all children and youth equal opportunities in education and 
employment, protection against exploitation and against moral or 
material abandonment. 

22.  Rights of women.—  The State shall endeavour to secure to all 
women:— 

(a)   the right to equal pay for equal work;  

(b)  the right to maternity benefits as well as adequate medical care 
in all employments; 

(c)  the right to reasonable maintenance, extending to cases of 
married women who have been divorced or abandoned; 

(d)   the right to full equality in all social, educational, political and 
legal matters; and 

(e)  special protection against discourtesy, defamation, hooliganism 
and other forms of misconduct. 

23.  Protection of educational, material and cultural interests of 
socially and economically backward sections.— The State shall 
guarantee to the socially and educationally backward sections of the 
people special care in the promotion of their educational, material and 
cultural interests and protection against social injustice. 

24.  Duty of the State to improve public health.— The State shall 
make every effort to safeguard and promote the health of the people by 
advancing public hygiene and by prevention of disease through 
sanitation, pest and vermin control, propaganda and other measures, and 
by ensuring widespread, efficient and free medical services throughout 
the State and, with particular emphasis, in its remote and backward 
regions. 

25.  Duty of the State  to foster equality and secularism.— The 
State shall combat ignorance, superstition, fanaticism, communalism, 
racialism, cultural backwardness and shall seek to foster brotherhood and 
equality among all communities under the aegis of a secular State. 
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PART V 

THE  EXECUTIVE 

26.   Head  of State.—  (1) The Head of the State shall be designated 
as the “Governor”. 

(2)  The executive power of the State shall be vested in the 
“Governor” and shall be exercised by him either directly or through 
officers subordinate to him in accordance with this Constitution. 

(3)  Nothing in this section shall—  

(a)  be deemed to transfer to the Governor any functions conferred 
by any existing law on any other authority; or 

(b)  prevent the State Legislature from conferring by law functions 
on any authority subordinate to the Governor. 

27.  Appointment of Governor.— The Governor shall be appointed 
by the President by warrant under his  hand and seal:  

 Provided that the person holding office as Sadar-i-Riyasat 
immediately  before the commencement of the Constitution of Jammu 
and Kashmir (Sixth Amendment) Act, 1965,  shall on such 
commencement by the Governor and shall, subject to the other 
provisions of this Constitution, continue to hold office as Governor until 
the remaining period of his term for which he was elected as Sadar-i-
Riyasat expires.)   

28.  Term of Office.—   (1)  The Governor shall hold office during the 
pleasure of the President. 

(2)  The Governor may, by writing under his hand addressed to the 
President, resign his office. 

(3)   Subject to the foregoing provisions of this section, the Governor 
shall hold office for a term of five years from the date on which he enters 
upon his office: 
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 Provided that he shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon his office. 

29.   Qualification for appointment as Governor.—   No person 
shall be eligible for appointment as Governor unless he is a citizen of 
India and has completed the age of thirty years. 

30.   Conditions of Office.— (1) The Governor shall not be a 
member of either House of Legislature and if a member of either House 
be appointed as Governor, he shall be deemed to have vacated his seat in 
the House on the date on which he enters upon his office as Governor. 

(2)   The Governor shall not hold any other office of profit. 

(3)  The Governor shall be entitled to such emoluments, allowances 
and privileges as are specified in the second Schedule. 

(4)  The emoluments and allowances of the Governor shall not be 
diminished during his term of office. 

31.  Oath of Office.— The  Governor  and every person discharging 
the functions of the Governor shall,  before entering upon his office, 
make and subscribe in the presence of the Chief Justice of the High 
Court, or, in his absence, the senior-most Judge of that Court available 
on oath or affirmation in the following form, that is to say —  

“I, A.B. do swear in the name of God/solemnly affirm  that I will 
faithfully execute the office of Governor (or discharge the 
functions of the Governor) of Jammu and Kashmir and will to 
the best of my ability preserve, protect and defend the 
Constitution and the law and that I will devote myself to the 
service and well being of the people of the State." 

32.  Omitted by the Constitution of J&K (Sixth Amendment Act, 
1965). 

33.  Discharge of the functions of the Governor in certain 
contingencies.—   The President may make such provision as he thinks 
fit for the discharge of functions of the Governor in any contingency not 
provided for in this part.  
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34. Power to grant pardons, reprieves, etc.—  The Governor shall 
have the power to grant pardons, reprieves, respites or remissions of 
punishment or to suspend, remit or commute the sentence of any person 
convicted of any offence against any law relating to a matter to which the 
executive power of the State extends.  

The Council of Ministers 

35.   Council of Ministers to aid and advise  the Governor.— (1) 
There shall be a Council of Ministers with the Chief Minister at the head 
to aid and advise the Governor in the exercise of his functions. 

(2)  All functions of the Governor except those under sections 36, 38 
and 92 shall be exercised by him only on the advice of the Council of 
Ministers. 

(3)  The question whether any, and if so what, advice was tendered 
by Ministers to the Governor shall not be inquired into in any Court. 

36.  Appointment of Ministers.— The Chief Minister shall be 
appointed by the Governor and the other Ministers shall be appointed by 
the Governor on the advice of the Chief Minister. 

37.   Minister’s responsibility to the Legislature.— (1)  The 
Council of Ministers shall be collectively responsible to the Legislative 
Assembly. 

(2)  A Minister who for any period of six consecutive months is not a 
member of either House of Legislature shall upon the expiry of that 
period cease to be a Minister. 

38.  Deputy Ministers.— The Governor may on the advice of the 
Chief Minister appoint from amongst the members of either House of 
Legislature such number of Deputy Ministers as may be necessary. 

39.  Tenure of Office.— The Ministers and the Deputy Ministers 
shall hold office during the pleasure of the Governor. 
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40.  Oaths of Office and Secrecy.— Before a Minister or a Deputy 
Minister enters upon his office, the Governor or, in his absence, any 
person authorised by him, shall administer to the Minister or the Deputy 
Minister the oaths of office and of secrecy according to the form set out 
for the purpose in the Fifth Schedule. 

41.  Salaries and allowances of Ministers and Deputy 
Ministers.— The salaries and allowances of Ministers and Deputy 
Ministers shall be such as the Legislature may from time to time by law 
determine and, until so determined, shall be such as are payable 
respectively to the Ministers and the Deputy Ministers under the Jammu 
and Kashmir Minister's Salaries Act, 1956 (Act VI of 1956), the Jammu 
and Kashmir Minister's Travelling Allowances Rules for the time being 
in force, and the Jammu and Kashmir Deputy Minister's Salaries and 
Allowances Act, S. 2010 (Act VIII of S.2010). 

THE  ADVOCATE-GENERAL 

42.   Advocate-General for the State.— (1) The Governor shall 
appoint a person who is qualified to be appointed a Judge of the High 
Court, to be Advocate-General for the State. 

(2)  It shall be the duty of the Advocate-General to give advice to the 
Government upon such legal matters and to perform such other duties of 
a legal character, as may from time to time be referred or assigned to him 
by the Government, and to discharge the functions conferred on him by 
or under this Constitution or any other law for the time being in force. 

(3)  In the performance of his duties, the Advocate-General shall 
have the right of audience in all Courts in the State. 

(4)  The Advocate-General shall hold office during the pleasure of 
the Governor and receive such remuneration as the Governor may 
determine. 

 

 



   Constitution of Occupied J&K, 1957   Appendix-LXV 
 

1296 

CONDUCT OF  GOVERNMENT  BUSINESS 

43.  Rules of Business.— The Governor shall make rules for the 
more convenient transaction of the business of the Government of the 
State and for the allocation among Ministers of the said business. 

44.  Duties of Chief Minister.— It shall be the duty of the Chief 
Minister—  

(a)  to communicate to the Governor all decisions of the Council of 
Ministers relating to the administration of the affairs of the State 
and proposals for legislation; 

(b)  to furnish such information relating to the administration of the 
affairs of the State and proposals for legislation as the Governor 
may call for; and 

(c)   if the Governor so requires, to submit for the consideration of the 
Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the 
Council. 

45.  Form of orders and instruments and their authentication.— 
(1) All executive action of the Government shall be expressed to be taken 
in the name of the Governor or of the Government of Jammu and 
Kashmir. 

(2)  Orders and other instruments made and executed in the name of 
the Governor or of the Government of Jammu and Kashmir shall be 
authenticated in such manner as may be specified in the rules to be made 
by the Governor and the validity of an order or instrument which is so 
authenticated shall not be called in question on the ground that it is not 
an order or instrument made or executed by the Governor or, as the case 
may be, by the Government of Jammu and Kashmir. 
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PART VI 
THE  STATE  LEGISLATURE 

Composition of the State Legislature. 

46.  Legislature for the State.— There shall be a  Legislature for the 
State which shall consist of the Governor, and two Houses to be known 
respectively as the Legislative Assembly and the Legislative Council. 

47.  Composition of Legislative Assembly.— (1) The Legislative 
Assembly shall consist of one hundred  and eleven members chosen by 
direct election from territorial constituencies in the State: 

 Provided that the Governor may, if he is of the opinion that 
women are not adequately represented in the Assembly, nominate not 
more than two women to be members thereof. 

(2)  For the purposes of sub-section (1), the State shall be divided 
into single member territorial constituencies  by such authority and in 
such manner as the Legislature may by law determine. 

(3)  Upon the completion of each census, the number, extent and 
boundaries of the territorial constituencies shall be readjusted by such 
authority and in such manner as the Legislature may by law determine: 

 Provided  that such readjustment shall not effect representation 
in the Legislative Assembly until the dissolution of the then existing 
Assembly. 

48.  Provision relating to Pakistan occupied territory.— 
Notwithstanding anything contained in section 47, until the area of the 
State under the occupation of Pakistan ceases to be so occupied and the 
people residing in that area elect their representatives: 

(a)  twenty-four seats in the Legislative Assembly shall remain 
vacant and shall not be taken into account for reckoning the total 
membership of the Assembly; and  

(b)  the said area shall be excluded in delimiting the territorial 
constituencies under section 47. 
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48-A. Holding of General Election in the event of earlier 
dissolution of Legislative Assembly.— Notwithstanding anything 
contained in this Constitution if upon the completion of a census, but 
before the final readjustment of territorial constituencies, the Legislative 
Assembly is dissolved  prior to the expiry of its duration  and the 
Governor is satisfied that holding of general election without delay is 
necessary, he may, after consulting the Election Commission, by 
notification direct that the general election shall be held on the basis of 
the last preceding delimitation of territorial  constituencies. 

49.   Reservation of seats for Scheduled Castes.— (1) There shall 
be reserved in the Legislative Assembly for the Scheduled Castes in the 
State a number of seats which shall bear, as nearly as may be, the same 
proportion to the total number of seats in the Assembly as the population 
of the Scheduled Castes bears to the population of the State.  

Explanation: In this sub-section— 

(a)  the expression “population” means the population as ascertained 
at the last preceding census of which the relevant figures have 
been published; and  

(b)   "Scheduled Castes" means the castes, races or tribes or part of, or 
groups within, castes, races or tribes which are for the purposes 
of the Constitution of India deemed to be Scheduled Castes in 
relation to the State under the provisions of Article 341 of that 
Constitution. 

 Provided that the reference in this explanation to the last 
preceding census of which the relevant figures have been published shall, 
until the relevant figures of the first census taken after the year 2026 
have been published, be construed as a reference to the 1981 census. 

(2)  The provisions of sub-section (1) shall cease to have effect on 
the expiration of a period of forty-three years from the commencement of 
this Constitution: 

 Provided that such cesser shall not affect any representation in 
the Legislative Assembly until the dissolution of the then existing 
Assembly. 
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50.  Composition of Legislative Council.— (1) Legislative Council 
shall consist of thirty-six members, chosen in the manner provided in this 
section. 

(2)  Eleven members shall be elected by the members of the 
Legislative Assembly from amongst persons who are residents of the 
Province of Kashmir and are not members of the Legislative Assembly: 

 Provided that of the members so elected, at least one shall be a 
resident of Tehsil Ladakh and at least one shall be a resident of Tehsil 
Kargil.  

(3)  Eleven members shall be elected by the members of the 
Legislative Assembly from amongst persons who are residents of the 
Province of Jammu and are not members of the Legislative Assembly: 

 Provided that of the members so elected, at least one shall be a 
resident of Doda District and at least one shall be a resident of Poonch 
District. 

(4)  One member shall be elected by each of the following 
electorates, namely: 

(a)  the members of municipal council, town area committees and 
notified area committees in the Province of Kashmir;  

(b)  the members of municipal council, town area committees, and 
notified area committees in the Province of Jammu; 

(5)  Two members shall be elected by each of the following 
electorates, namely:— 

(a)  the members of the Panchayats and such other local bodies in the 
Province of Kashmir as the Governor may by order specify;   

(b)  the members of the Panchayats and such other local bodies in the 
Province of Jammu as the Governor may by order specify. 

(6)  Eight members shall be nominated by the Governor, not more 
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than three of whom shall be persons belonging to any of the socially or 
economically backward classes in the State, and the others shall be 
persons having special knowledge or practical experience in respect of 
matters such as literature, science, art, co-operative movement and social 
service. 

(7)  Elections under sub-sections (2) and (3) shall be held in 
accordance with the system of proportional representation by means of 
the single transferable vote. 

51.  Qualifications for membership of the Legislature.— A person 
shall not be qualified to be chosen to fill a seat in the Legislature unless 
he:— 

(a)  is a permanent resident of the State, and makes and subscribes 
before some  person authorised in that behalf by the Election 
Commission of India an oath or affirmation according to the 
form set out for the purpose in the Fifth Schedule;   

(b is, in the case of a seat in the Legislative Assembly, not less than 
twenty-five years of age, and in the case of a seat in the 
Legislative Council, not less than thirty years of age; and 

(c)  possesses such other qualifications as may be prescribed in that 
behalf by or under any law made by Legislature. 

52.   Duration of Legislature.— (1) The Legislative Assembly, 
unless sooner dissolved, shall continue for six years from the date 
appointed for its first meeting and no longer and the expiration of the 
said period of six years shall operate as a dissolution of the Assembly: 

 Provided that the said period may, while a Proclamation of 
Emergency issued under Article 352 of the Constitution of India is in 
operation, be extended by the State Legislature by law for a period not 
exceeding one year at a time and not extending in any case beyond a 
period of six months after the Proclamation has ceased to operate. 

(2)  The Legislative Council shall not be subject to dissolution but as 
nearly as possible one-third of the members thereof shall retire, as soon 
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as may be, on the expiration of every second year in accordance with the 
provisions made in that behalf by Legislature by law.  

53.   Session of the Legislature, prorogation and dissoluton.— (1) 
The Governor shall from time to time summon each House of the 
Legislature to meet at such time and place as he thinks fit, but six months 
shall not intervene between its last sitting in one session and the date 
appointed for its first sitting in the next session. 

(2)  The Governor may from time to time:— 

(a)  prorogue the Houses or either House;  

(b)  dissolve the Legislative Assembly. 

54.  Right of Governor to address and send messages to the 
House or Houses.— (1) The Governor may address either House of 
Legislature, or both Houses assembled together, and may for that 
purpose require the attendance of members.  

(2)  The Governor may send messages to either House, whether with 
respect to a Bill then pending in the Legislature or otherwise, and a 
House to which any message is so sent shall with all convenient despatch 
consider any matter required by the message to be taken into 
consideration. 

55.   Special address by the Governor.— (1) At the commencement 
of the first session after each general election to the Legislative 
Assembly and at the commencement of the first session of each year, the 
Governor shall address both Houses of Legislature assembled together 
and inform the Legislature of the causes of its summons. 

(2)  Provision shall be made by the rules regulating the procedure of 
either House for the allotment of time for discussion of the matters 
referred to in such address. 

56.  Rights of Ministers and Advocate-General as respects the 
Houses.— Every Minister and the Advocate-General shall have the right 
to speak in, and otherwise to take part in the proceedings of, both Houses 
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and to speak in, and otherwise to take part in the proceedings of, any 
Committee of the Legislature of which he may be named a member, but 
shall not, by virtue of this section, be entitled to vote. 

Officers of the State Legislature 

57.  The Speaker and Deputy Speaker of the Legislative 
Assembly.— The Legislative Assembly shall, as soon as may be, choose 
two members of the Assembly to be respectively Speaker and Deputy 
Speaker thereof and, so often as the office of Speaker or Deputy Speaker 
becomes vacant, the Assembly shall choose another member, to be 
Speaker or Deputy Speaker, as the case may be. 

58.  Vacation and resignation of, and removal from, the offices of 
the Speaker and Deputy Speaker.— A member holding office as 
Speaker or Deputy Speaker of the Legislative Assembly —  

(a)   shall vacate his office if he ceases to be a member of the 
Assembly; 

(b)  may at any time by writing under his hand addressed, if such 
member is the Speaker, to the Deputy Speaker, and if such 
member is the Deputy Speaker, to the Speaker, resign his office; 
and 

(c)  may be removed from his office by a resolution of the Assembly 
passed by a majority of all the then members of the Assembly: 

 Provided that no resolution for the purpose of clause (c) shall be 
moved unless at least fourteen days notice has been given of the intention 
to move the resolution: 

 Provided further that, whenever the Assembly is dissolved, the 
Speaker  shall not vacate his office until immediately before the first 
meeting of the Assembly after the dissolution. 

59.   Power of the Deputy Speaker or other person to perform the 
duties of the Office of or to act as Speaker.— (1) While the office of 
Speaker is vacant, the duties of the office shall be performed by the 
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Deputy Speaker or if the office of the Deputy Speaker is also vacant, by 
such member of the Assembly as the Governor may appoint for the 
purpose.  

(2)  During the absence of the Speaker from any sitting of the 
Assembly the Deputy Speaker or, if he is also absent, such person as may 
be determined by the rules of procedure of the Assembly, or, if no such 
person is present, such other person as may be determined by the 
Assembly, shall act as Speaker. 

60.   The Speaker and the Deputy Speaker not to preside while a 
resolution for his removal from office is under consideration.— (1) 
At any sitting of the Legislative Assembly, while any resolution, for the 
removal of the Speaker from his office is under consideration, the 
Speaker or while any resolution for the removal of the Deputy Speaker 
from his office is under consideration, the Deputy Speaker, shall not, 
though he is present, preside, and the provisions of sub-section (2) of 
section 59 shall apply in relation to every such sitting as they apply in 
relation to a sitting from which the Speaker or, as the case may be, the 
Deputy Speaker is absent. 

(2)  The Speaker shall have the right to speak in, and otherwise to 
take part in the proceedings of the Legislative Assembly while any 
resolution for his removal from office is under consideration in the 
Assembly and shall, notwithstanding anything in section 67, be entitled 
to vote only in the first instance on such resolution or on any other matter 
during such proceedings but not in the case of an equality of votes. 

61.  The Chairman and Deputy Chairman of the Legislative 
Council.— (1) The Legislative Council shall, as soon as may be, choose 
two members of the Council to be respectively Chairman and Deputy 
Chairman thereof and, so often as the office of Chairman or Deputy 
Chairman becomes vacant, the Council shall choose another member to 
be Chairman or Deputy Chairman, as the case may be. 

(2)  The provisions of sections 58, 59 and 60 shall apply in relation 
to the Chairman and Deputy Chairman of the Legislative Council with 
the substitution of the words "Chairman" and "Council" for the words 
"Speaker" and "Assembly" respectively, wherever they occur in those 
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provisions, and with the omission of the further proviso to section 58. 

62.  Salaries and allowances of the Speaker and Deputy Speaker 
and the Chairman  and Deputy Chairman.— There shall be paid to 
the Speaker and the Deputy Speaker of the Legislative Assembly and to 
the Chairman and the Deputy Chairman of the Legislative Council, such 
salaries and allowances as may be respectively fixed by Legislature by 
law and, until provision in that behalf is so made, such salaries and 
allowances as are specified in the Third Schedule. 

63.  Secretariat of the Legislature.— (1)  Each House of the 
Legislature shall have a separate  secretariat Staff: 

 Provided that nothing in this sub-section shall be construed as 
preventing the creation of posts common to both Houses. 

(2)  The Legislature may by law regulate the recruitment, and the 
conditions of service of persons appointed, to the secretarial staff of each 
House. 

(3)  Until provision is made by the Legislature under sub-section (2), 
the Governor may, after consultation with the Speaker of the Legislative 
Assembly or the Chairman of the Legislative Council, as the case may 
be, make rules regulating the recruitment, and the conditions of service 
of persons appointed, to the secretarial staff  of the Assembly or the 
Council, and any rules so made shall have effect subject to the provisions 
of any law made under the said sub-section. 

Conduct of Business 

64.  Oath or affirmation by members.— Every member of the 
Legislative Assembly or the Legislative Council shall, before taking his 
seat, make and subscribe before the Governor or some person appointed 
in that behalf by him an oath or affirmation according to the form set out 
for the purpose in the Fifth Schedule. 

65.  Quorum.— Save as otherwise provided by the rules of 
procedure of the House, the quorum to constitute a meeting of the 
Legislative Assembly and of the Legislative Council shall be twenty and 
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ten respectively. 

66.  Power  of Houses to act notwithstanding vacancies.— A 
House of the Legislature shall have power to act notwithstanding any 
vacancy in the membership thereof, and any proceedings in the 
Legislature shall be valid notwithstanding that it is discovered 
subsequently that some person who was not entitled so to do sat or voted 
or otherwise took part in the proceedings. 

67.   Voting in the Houses.— (1) Save as otherwise provided in this 
Constitution, all questions at any sitting of a House of the Legislature 
shall be determined by a majority of votes of the members present and 
voting, other than the Speaker or Chairman, or person acting as such. 

(2)  The Speaker or Chairman or person acting as such, shall not vote 
in the first instance, but shall have and exercise a casting vote in the case 
of an equality of votes. 

Disqualifications of Members 

68.  Vacation of Seats.— (1) No person shall be a member of both 
Houses of the Legislature and provision shall be made by Legislature by 
law for the vacation by a person who is chosen a member of both Houses 
of his seat in one House or the other. 

(2)  If a member of a House of the Legislature resigns his seat by 
writing under his hand addressed to the Speaker or the Chairman, as the 
case may be,  and his resignation is accepted by the Speaker or the 
Chairman, as the case may be, his seat shall thereupon become vacant. 

 Provided that  if from information   received or otherwise and 
after making such inquiry as he thinks fit, the Speaker or the Chairman, 
as the case may be, is satisfied that such resignation is not voluntary or 
genuine, he shall not accept such resignation.  

(3) If for a period of sixty days a member of a House of the 
Legislature is without permission of the House absent 
from all meetings thereof, the House may declare his 
seat vacant. 

(4) Provided that in computing  the said period of sixty days 
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no account shall be taken of:— 

(a) such absence caused by reason beyond his control; or  

(b) any period during which the House is prorogued or is adjourned 
for more than four consecutive days.  

69.   Disqualification for membership.— (1) A person shall be 
disqualified for being chosen as and for being, a member of the 
Legislative Assembly or Legislative Council:— 

(a)  if he holds any office of profit under the Government of India or 
the State Government or any other State Government within the 
Union of India, other than an office declared by Legislature by 
law not to disqualify its holder;  

(b)    if he is of unsound mind and stands so declared by a competent 
Court; 

(c)   if he is an undischarged insolvent;  

(d)  if he is not a permanent resident of the State or has voluntarily 
acquired the citizenship of a foreign State, or is under any 
acknowledgement of allegiance or adherence to a foreign State; 

(e)  if he is so disqualified by or under any law made by the 
Legislature. 

(2)  For the purposes of sub-section (1), a person shall not be deemed 
to hold an office of profit under the Government of India, the State 
Government or any other State Government within the Union of India, 
by reason only that he is a Minister, or a Deputy Minister. 

(3) A person shall be disqualified for being a member of either 
House of Legislature if he is so disqualified under the Seventh Schedule.  

70.   Decision on questions as to disqualifications of members.— 
(1) If it is represented to the Speaker or the Chairman that a member of 
the Legislative Assembly or, as the case may be, of the Legislative 
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Council, is disqualified for being such a member under the provisions of 
sub-section (1) of section 69, or was so disqualified at any time since 
being chosen as a member, and the member does not admit that he is or 
was so disqualified, the question shall be referred to the High Court for 
decision and its decision shall be final: 

 Provided that where the disqualification in question arises from 
circumstances which subsisted at the time of his being chosen as such 
member, no such representation as aforesaid shall be entertained:— 

 

(a)   unless it is made after the expiration of the period prescribed by 
law for presenting an election petition calling in question the 
election of the member; and 

(b)  if such an election petition is pending or has been tried, unless 
the Speaker or Chairman, as the case may be, is satisfied that the 
question of the member's disqualification by reason of those 
circumstances has not been raised or, as the case may be, was not 
raised, in the proceedings on the election petition. 

(2)  Where on a representation made under sub-section (1) the 
member admits that he is or was disqualified under the provisions of sub-
section (1) of section 69, or where on a reference made under that sub-
section the High Court decided that the member is or was so disqualified, 
his seat shall thereupon become vacant. 

71.  Penalty for sitting and voting before making oath or 
affirmation when not qualified or when disqualified.— If a person, 
sits or votes as a member of the Legislative Assembly or the Legislative 
Council before he has complied with the requirements of section 64 or 
when he knows that he is not qualified or that he is disqualified for 
membership thereof, or that he is prohibited from so doing by the 
provisions of any law made by the Legislature, he shall be liable in 
respect of each day on which he so sits or votes to a penalty of one hundred 
rupees to be recovered as a debt due to the State. 

72.  Powers, Privileges, etc., of the Houses of Legislature and of the 
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members and committees thereof.—  (1) Subject to the provisions of 
this Constitution and to the rules and standing orders regulating the 
procedure of the Legislature, there shall be freedom of speech in the 
Legislature. 

(2)  No member of the Legislature shall be liable to any proceedings 
in any Court in respect of anything said or any vote given by him in the 
Legislature  or any committee thereof and no person shall be so liable in 
respect of the publication by or under the authority of a House of the 
Legislature of any report, paper, votes, or proceedings. 

(3)  In other respects, the powers, privileges and immunities of a 
House of the Legislature and of the members and the committees of a 
House of the Legislature shall be such as may from time to time be 
defined by Legislature by law, and until so defined, shall be those of the 
Parliament of India and of its members and committees. 

(4)  The provisions of sub-sections (1), (2) and (3) shall apply in 
relation to persons who by virtue of this Constitution have the right to 
speak in, and otherwise to take part in the proceedings of, a House of the 
Legislature or any committee thereof as they apply in relation to 
members of that Legislature. 

73.  Salaries and allowances of members.— Members of the 
Legislative Assembly and the Legislative Council shall be entitled to 
receive such salaries and allowances as may from time to time be 
determined by Legislature by law and, until provision in that respect is so 
made, salaries and allowances at such rates and upon such conditions as 
were immediately before the commencement of this Constitution 
applicable in the case of members of the Constituent Assembly. 

Legislative Procedure 

74.   Provision as to introduction and passing of Bills.— (1) 
Subject to the provisions of sections 76 and 84 with respect to the Money 
Bills and other Financial Bills, a Bill may originate in either House of the 
Legislature. 
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(2)  Subject to the provisions of sections 75 and 76 a Bill shall not be 
deemed to have been passed by the Legislature unless it has been agreed 
to by both Houses, either without amendment or with such amendments 
only as are agreed to by both Houses. 

(3)  A Bill pending in the Legislature shall not lapse by reason of the 
prorogation of the House or Houses thereof. 

(4)  A Bill pending in the Legislative Council which has not been 
passed by the Legislative Assembly shall not lapse on a dissolution of the 
Assembly. 

(5)  A Bill which is pending in the Legislative Assembly or which 
having been passed by the Legislative Assembly is pending in the 
Legislative Council, shall lapse on a dissolution of the Assembly. 

75.  Restriction on Powers of Legislative Council as to Bills other 
than Money Bills.— (1) If after a Bill has been passed by the Legislative 
Assembly and transmitted to the Legislative Council:— 

(a)   the Bill is rejected by the Council; or  

(b)  more than three months elapse from the date on which the Bill is 
laid before the Council without the Bill being passed by it; or 

(c)   the Bill is passed by the Council with amendments to which the 
Legislative Assembly does not agree;  

the Legislative Assembly may, subject to the rules regulating its 
procedure, pass the Bill again in the same or in any subsequent session 
with or without such amendments, if any, as have been made, suggested 
or agreed to by the Legislative Council and then transmit the Bill as so 
passed to the Legislative Council. 

(2)  If after a Bill has been so passed for the second time by the 
Legislative Assembly and transmitted to the Legislative Council:— 

(a)  the Bill is rejected by the Council; or  
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(b)  more than one month elapse from the date on which the Bill is 
laid before the Council without the Bill being passed by it; or 

(c)   the Bill is passed by the Council with amendments to which the 
Legislative Assembly does not agree; 

the Bill shall be deemed to have been passed by the Houses of the 
Legislature in the form in which it was passed by the Legislative 
Assembly for the second time with such amendments, if any, as have 
been made or suggested by the Legislative Council and agreed to by the 
Legislative Assembly. 

(3)   Nothing in this section shall apply to a Money Bill. 

76.  Special Procedure in respect of Money Bills.— (1)  A Money Bill 
shall not be introduced in the Legislative Council. 

(2)  After a Money Bill has been passed by the Legislative 
Assembly, it shall be transmitted to the Legislative Council for its 
recommendations and the Legislative Council shall within a period of 
fourteen days from the date of its receipt of the Bill return the Bill to the 
Legislative Assembly with its recommendations, and the Legislative 
Assembly may thereupon either accept or reject all or any of the 
recommendations of the Legislative Council. 

(3)  If the Legislative Assembly accepts any of the recommendations 
of the Legislative Council, the Money Bill shall be deemed to have been 
passed by both Houses with the amendments recommended by the 
Legislative Council and accepted by the Legislative Assembly. 

(4)  If the Legislative Assembly does not accept any of the 
recommendations of the Legislative Council, the Money Bill shall be 
deemed to have been passed by both Houses in the form in which it was 
passed by the Legislative Assembly without any of the amendments 
recommended by the Legislative Council. 

(5)  If a Money Bill passed by the Legislative Assembly and 
transmitted to the Legislative Council for its recommendations is not 
returned to the Legislative Assembly within the said period of fourteen 
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days, it shall be deemed to have been passed by both Houses at the 
expiration of the said period in the form in which it was passed by the 
Legislative Assembly. 

77.  Definition of “Money Bills”.—  (1) For the purposes of this part, a 
Bill shall be deemed to be a Money Bill if it contains only provisions 
dealing with all or any of the following matters, namely:— 

(a)   the imposition, abolition, remission, alteration or regulation of 
any tax; 

(b)  the regulation of the borrowing of money or the giving of any 
guarantee by the State, or the amendment of the law with respect 
to any financial obligations undertaken or to be undertaken by 
the State; 

(c)  the custody of the Consolidated Fund or the Contingency Fund 
of the State, the payment of moneys into or the withdrawal of 
moneys from any such Fund; 

(d)  the appropriation of moneys out of the Consolidated Fund of the 
State; 

(e)  the declaring of any expenditure to be expenditure charged on 
the Consolidated Fund of the State, or the increasing of the 
amount of any such expenditure; 

(f)  the receipt of money on account of the Consolidated Fund of the 
State or the public account of the State or the custody or issue of 
such money; or 

(g)  any  matter  incidental  to any of the matters specified  in clauses 
(a) to (f). 

(2)  A Bill shall not be deemed to be a Money Bill by reason only 
that it provides for the imposition of fines or other pecuniary penalties, or 
for the demand or payment of fees for licences or fees for services 
rendered, or by reason that it provides for the imposition, abolition, 
remission, alteration or regulation of any tax by any local authority or 
body for local purposes. 
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(3)   If any question arises whether a Bill introduced in the 
Legislature is a Money Bill or not, the decision of the Speaker of the 
Legislative Assembly thereon shall be final. 

(4)  There shall be endorsed on every Money Bill when it is 
transmitted to the Legislative Council under section 76 and when it is 
presented to the Governor for assent under section 78, the certificate of 
the Speaker of the Legislative Assembly signed by him that it is a Money 
Bill. 

78.   Assent to Bills.— When a Bill has been passed by both Houses 
of the Legislature, it shall be presented to the Governor and the Governor 
shall declare either that he assents to the Bill or that he withholds assent 
therefrom: 

 Provided that the Governor may, as soon as possible after the 
presentation to him of the Bill for assent, return the Bill if it is not a 
Money Bill together with a message requesting that the Houses will 
reconsider the Bill or any specified provisions thereof and, in particular, 
will consider the desirability of introducing any such amendments as he 
may recommend in his message and when a Bill is so returned, the 
Houses shall reconsider the Bill accordingly and if the Bill is passed 
against by the Houses with or without amendment and presented to the 
Governor for assent, the Governor shall not withhold assent therefrom. 

Procedure in Financial Matters 

79.   Annual Financial Statement.— (1)  The Governor shall in 
respect of every financial year cause to be laid before both Houses of the 
Legislature a statement of the estimated receipts and expenditure of the 
State for that year, in this part referred to as the "annual financial 
statement." 

(2)  The estimates of expenditure embodied in the annual financial 
statement shall show separately:— 

(a)  the sums required to meet expenditure described by this 
Constitution as expenditure charged upon the Consolidated Fund 
of the State; and 
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(b)  the sums required to meet other expenditure proposed to be made 
from the Consolidated Fund of the State;  

and shall distinguish expenditure on revenue account from other 
expenditure. 

(3)  The following expenditure shall be expenditure charged on the 
Consolidated Fund of the State:— 

(a)   the emoluments and allowances of the Governor and other 
expenditure relating to his office; 

(b)  the salaries and allowances of the Speaker and the Deputy 
Speaker of the Legislative Assembly and of the Chairman and 
the Deputy Chairman of the Legislative Council; 

(c)  debt charges for which the State is liable including interest, 
sinking fund charges and redemption charges, and other 
expenditure relating to the raising of the loans and the service 
and redemption of debt;  

(d)  expenditure in respect of the salaries and allowances of the 
Judges of the High Court; 

(e)  any sums required to satisfy any judgment, decree or award of 
any Court or arbitral tribunal; 

(f)    any other expenditure declared by this Constitution, or by 
Legislature by law, to be so charged. 

80.   Procedure in Legislature with respect to estimates.— (1) So 
much of the estimates as relates to expenditure charged upon the 
Consolidated Fund of the State shall not be submitted to the vote of the 
Legislative Assembly, but nothing in this sub-section shall be construed 
as preventing the discussion in the Legislature of any of those estimates. 

(2) So much of the said estimates as relates to other expenditure 
shall be submitted in the form of demands for grants to the Legislative 
Assembly, and the Legislative Assembly shall have power to assent or to 
refuse to assent, to any demand, or to assent to any demand subject to a 
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reduction of the amount specified therein. 

(3)  No demand for a grant shall be made except on the 
recommendation of the Governor. 

81.  Appropriation Bill.— (1) As soon as may be after the grants 
under section 80 have been made by the Assembly, there shall be 
introduced a Bill to provide for the appropriation out of the Consolidated 
fund of the State of all moneys required to meet:— 

(a)  the grants so made by the Assembly; and  

(b)  the expenditure charged on the Consolidated Fund of the State 
but not exceeding in any case the amount shown in the statement 
previously laid before the Houses. 

(2)  No amendment shall be proposed to any such Bill in either 
House of the Legislature which will have the effect of varying the 
amount or altering the destination of any grant so made or of varying the 
amount of any expenditure charged on the Consolidated Fund of the 
State and the decision of the person presiding as to whether an 
amendment is inadmissible under this sub-section shall be final. 

(3) Subject to the provisions of sections 82 and 83, no money to any 
such Bill in either Houses of the Legislature which will have the effect of 
varying the amount or altering the destination of any grant so made or of 
varying the amount of any expenditure charged on the Consolidated 
Fund of the State and the decision of the person presiding as to whether 
an amendment is inadmissible under this sub-section shall be final.  

(4)  Subject to the provisions of sections 82 and 83, no money shall 
be withdrawn from the Consolidated Fund of the State except under 
appropriation made by law passed in accordance with the provisions of 
this section. 

82.   Supplementary, additional or excess grants.— (1)  The 
Governor shall— 

(a)  if the amount authorised by any law made in accordance with the 
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provisions of section 81 to be expended for a particular service 
for the current financial year is found to be insufficient for the 
purposes of that year or when a need has arisen during the 
current financial year for supplementary or additional 
expenditure upon some new service not contemplated in the 
annual financial statement for that year; or 

 (b)  if any money has been spent on any service during a financial 
year in excess of the amount granted for the service and for that 
year; 

cause to be laid before the Houses of the Legislature another statement 
showing the estimated amount of that expenditure or cause to be 
presented to the Legislative Assembly a demand for such excess, as the 
case may be. 

(2) The provisions of sections 79, 80 and 81 shall have effect in 
relation to any such statement and expenditure or demand and also to any 
law to be made authorising the appropriation of moneys out of the 
Consolidated Fund of the State to meet such expenditure or the grant in 
respect of such demand as they have effect in relation to the annual 
financial statement and the expenditure mentioned therein or to a demand 
for a  grant and the law to be made for the authorisation of appropriation 
of moneys out of the Consolidated Fund of the State to meet such 
expenditure or grant. 

83.   Votes on account, votes of credit and exceptional grants.— 
(1) Notwithstanding anything in the foregoing provisions of this Part, the 
Legislative Assembly shall have power:— 

(a)  to make any grant in advance in respect of the estimated 
expenditure for a part of any financial year pending the 
completion of the procedure prescribed in section 80 for the 
voting of such grant and the passing of the law in accordance 
with the provisions of section 81 in relation to that expenditure; 

(b)  to make a grant for meeting an unexpected demand upon the 
resources of the State when on account of the magnitude or the 
indefinite character of the services the demand cannot be stated 
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with the details ordinarily given in an annual financial statement; 

(c)  to make an exceptional grant which forms no part of the current 
service of any financial year;  

and the Legislature shall have power to authorise by law the withdrawal 
of moneys from the Consolidated Fund of the State for the purposes for 
which the said grants are made. 

(2)  The provisions of sections 80 and 81 shall have effect in relation 
to the making of any grant under sub-section (1) and to any law to be 
made under that sub-section as they have effect in relation to the making 
of a grant with regard to any expenditure mentioned in the annual 
financial statement and the law to be made for the authorisation of 
appropriation of moneys out of the Consolidated Fund of the State to 
meet such expenditure. 

84.   Special provisions as to Financial Bills.— (1) A Bill or 
amendment making  provision  for any of the matters specified in clauses 
(a) to (f) of sub-section (1) of section 77 shall not be introduced or 
moved except on the recommendation of the Governor and a Bill making 
such provision shall not be introduced in the Legislative Council: 

 Provided that no  recommendation  shall  be  required  under  
this  sub-section for the moving of an amendment making provision for 
the reduction or abolition of any tax. 

(2)  A Bill or amendment shall not be deemed to make provision for 
any of the matters aforesaid by reason only that it provides for the 
imposition of fines or other pecuniary penalties, or for the demand or 
payment of fees for licences or fees for services rendered, or by reason 
that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

(3)  A Bill which, if enacted and brought into operation, would 
involve expenditure from the Consolidated Fund of the State shall not be 
passed by a House of the Legislature unless the Governor has 
recommended to that House the consideration of the Bill. 
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Procedure  Generally 

85.   Rules of Procedure.— (1)  A House of the Legislature may 
make rules for regulating, subject to the provisions of this Constitution, 
its procedure and the conduct of its business. 

(2)  Until rules are made under sub-section (1), the rules of procedure 
and standing orders in force immediately before the commencement of 
this Constitution with respect to the  Constituent Assembly while 
discharging the functions of the Legislative Assembly shall have effect in 
relation to each House of the Legislature with respect to such 
modifications and adaptations as may be made therein by the Speaker of 
the Legislative Assembly or the Chairman of the Legislative Council, as 
the case may be. 

(3)  The Governor, after consultation with the Speaker of the 
Legislative Assembly and the Chairman of the Legislative Council, may 
make rules as to  the  procedure  with  respect  to communications 
between the two Houses. 
86.  Regulation by law of procedure in the Legislature in relation 
to financial business.— The Legislature may, for the purpose of the 
timely completion of financial business, regulate by law, the procedure 
of, and the conduct of business in, the Houses of the Legislature in 
relation to any financial matter or to any Bill for the appropriation of 
moneys out of the Consolidated Fund of the State  and, if and so far as 
any provision of any law so made is inconsistent with any rule made by 
either House of the Legislature under sub-section (1) of section 85 or 
with any rule or standing order  having  effect  in  relation to either 
House of the Legislature under sub-section (2) of that section, such 
provisions shall prevail. 

87.  Language  to be used in the Legislature.— Business in the 
Legislature shall be transacted in Urdu or in English: 

  Provided that the Speaker of the Legislative Assembly or the 
Chairman of the Legislative Council or person acting as such, as the case 
may be, may permit any member to address the House in Hindi, or if he 
cannot adequately express himself in any of the aforesaid languages, to 
address the House in his mother-tongue. 
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(2)  The official record of the proceedings in the Legislature shall be 
kept in Urdu as well as in English. 

(3)  The text of all Bills and amendments thereof moved in and of all 
Acts passed by the Legislature which shall be treated as authoritative, 
shall be in English. 

88.  Restriction on discussion in the Legislature.— No discussion 
shall take place in the Legislature with respect to the conduct of any 
Judge of the Supreme Court or of the High Court in the discharge of his 
duties. 

89.  Courts not to inquire into proceedings of the Legislature.— 
(1) The validity of any proceedings in the Legislature shall not be called 
in question on the grounds of any alleged irregularity of procedure. 

(2)  No officer or member of the Legislature in whom powers are 
vested by or under this Constitution for regulating procedure or the 
conduct of Business, or for maintaining order, in the Legislature shall be 
subject to the jurisdiction of any Court in respect of the exercise by him 
of those powers. 

90.  Requirements as to recommendations regarded as matters of 
procedure only.— No Act of the Legislature and no provision in any 
such Act shall be invalid by reason only that some recommendations 
required by this Constitution was not given, if assent to that Act was 
given by the Governor. 

Legislative power of the Governor 

91.  Powers of Governor to promulgate Ordinances during recess 
of Legislature.— (1) If at any time, except when both Houses of  the 
Legislature are in session, the Governor is satisfied that  circumstances 
exist which render it necessary for him to take immediate action, he may 
promulgate such Ordinances as the circumstances appear to him to 
require: 

 Provided that the power of making an Ordinance under this 
section shall extend only to those matters with respect to which the 
Legislature has power to make laws. 
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(2)  An Ordinance promulgated under this section shall have the 
same force and effect as an Act of the Legislature assented to by the 
Governor but every such  Ordinance — 

(a)  shall be laid before both the Houses of the Legislature, and shall 
cease to operate at the expiration of six weeks from the re-
assembly of the Legislature, or if before the expiration of that 
period a resolution disapproving it is passed by the Legislative 
Assembly and agreed to by the Legislative Council, upon the 
resolution being agreed to by the Legislative Council, and 

(b)  may be withdrawn at any time by the Governor. 

(3) Notwithstanding anything in this Constitution, the satisfaction of 
the Governor mentioned in sub-section (1) shall be final and conclusive 
and shall not be questioned  in any Court on any ground. 

Explanation:- Where  the  Houses  of  the  Legislature  are  summoned  
to  re-assemble on different dates, the period of six weeks shall be 
reckoned from the latter of those dates for the purposes of this sub-
section. 

92.  Provisions in case of failure of constitutional machinery in 
the State.— (1) If at any time the Governor is satisfied that a situation 
has arisen in which the Government of the State cannot be carried on in 
accordance with the provisions of this Constitution, the Governor may by 
proclamation— 

(a)  assume to himself all or any of the functions of the Government 
of the State and all or any of the powers vested in or exercisable 
by anybody or authority in the State; 

(b)  make such incidental and consequential provisions as appear to 
the Governor to be necessary or desirable for giving effect to the 
objects of the proclamation, including provisions for suspending 
in whole or in part the operation of any provision of this 
Constitution relating to anybody or authority in the State: 

 Provided that nothing in this section shall authorise the Governor 
to assume to himself any of the powers vested in or exercisable by the 
High Court or to suspend in whole or in part the operation of any 
provision of this Constitution relating to the High Court. 



   Constitution of Occupied J&K, 1957   Appendix-LXV 
 

1320 

(2)  Any such proclamation may be revoked or varied by a 
subsequent proclamation. 

(3)  Any such proclamation whether varied under sub-section (2) or 
not, shall, except where it is a proclamation revoking a previous 
proclamation, cease to operate on the expiration of six months from the 
date on which it was first issued. 

(4)  If the Governor by a proclamation under this section assumes to 
himself any of the powers of the Legislature to make laws, any law made 
by him in the exercise of that power shall, subject to the terms thereof, 
continue to have effect until two years have elapsed from the date on 
which the proclamation ceases to have effect, unless sooner repealed or 
re-enacted by an Act of the Legislature, and any reference in this 
Constitution to any Acts of or laws made by the Legislature shall be 
construed as including a reference to such law. 

(5)  No proclamation under sub-section (1) shall be issued except 
with the concurrence of the President of India. 

(6)  Every proclamation under this section shall, except where it is a 
proclamation revoking a previous proclamation, be laid before each 
House of the Legislature as soon as it is convened. 
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PART  VII 

THE HIGH COURT 
93. Constitution of High Court.— (1) There shall be a High Court 
for the State, consisting of a Chief Justice and two or more other Judges. 

(2)  The High Court exercising jurisdiction in relation to the State 
immediately before the commencement of this Constitution shall be the 
High Court for the State. 

94. High Court to be a Court of record.— The High Court shall be 
a Court of record and shall have all the powers of such a Court including 
the power to punish for contempt of itself or of the Courts subordinate to 
it. 

95. Appointment and tenure of office of Judges.— (1) Every 
Judge of the High Court shall be appointed by the President by warrant 
under his hand and seal after consultation with the Chief Justice of India, 
the Governor and in the case of appointment of a Judge other than the 
Chief Justice, the Chief Justice of the High Court and shall hold office, in 
case of an Additional or Acting Judge, as provided in section 100-A,  and 
in any other case until he attains the age of sixty-two years. 

(2) When any Judge of the High Court other than the Chief Justice is 
by reason of absence or for any other reason unable to  perform the 
duties of his office or is appointed to act temporarily  as Chief Justice, 
the President may appoint a duly qualified person to act as a Judge of 
that Court until the permanent Judge has resumed his duties.   

96.  Qualifications for appointment.— A person shall not be 
qualified for appointment  as  a  Judge of the High Court unless he is a 
citizen of India, and— 

(a)  has for at least ten years held a judicial office in the State or in 
any other part of India; or 

(b)  has for at least ten years been an Advocate of the State High 
Court or of any other High Court in India or of two or more such 
Courts in succession. 

Explanation:— For the purposes of this section in computing the period 
during which a person has been an Advocate of a High Court, there shall 
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be included any period during which the person has held judicial office 
after he became an Advocate. 

97.  Oath or affirmation by Judges of the High Court.— Every 
person appointed to be a Judge of the High Court shall, before he enters 
upon his office, make and subscribe before the Governor, or some person 
appointed in that behalf by him, an oath or affirmation according to the 
form set out for the purpose in the Fifth Schedule. 

98.  Salaries, etc. of Judges.— (1) There shall be paid to the Judges 
of the High Court such salaries as are specified in the Fourth Schedule. 

(2)  Every Judge shall be entitled to such allowances and to such 
rights in respect of leave of absence and pension  as are specified in the 
Fourth Schedule:  

 Provided that neither the allowances of a Judge nor his rights in 
respect of leave of absence or pension shall be varied to his disadvantage 
after his appointment. 

99.  Resignation or removal of a Judge of the High Court.— (1) A 
Judge of the High Court may, by writing under his hand addressed to the 
President, resign his office. 

100.  Appointment of acting Judges.— (1) When the office of the 
Chief Justice is vacant or when the Chief Justice is by reason of absence 
or otherwise unable to perform the duties of his office, the duties of the 
office shall be performed by such one of the other Judges of the Court as 
the President may appoint for the purpose. 

100-A.  Appointment of additional and acting Judges.— If by reason 
of any temporary increase in the business of the High Court or by reason 
of  arrears of work therein, it appears to the President that the number of 
the Judges of the Court should be for the time being increased, the 
President may appoint duly qualified persons to be additional Judges of 
the Court  for such period not exceeding two years as he may specify. 

(2) When any Judge of the High Court other than the Chief Justice is 
by reason of absence or for any other reason unable to perform the duties 
of his office or is appointed to act temporarily as Chief Justice, the 
President may appoint a duly qualified person to act as a Judge of that 
Court until the permanent Judge has resumed his duties.  
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(3) No person appointed as an additional or acting Judge of the High 
Court shall hold office after attaining the age of sixty two years. 

100-B. Appointment of retired Judges at sitting of the High Court.— 
Notwithstanding anything in this part, the Chief Justice of the High Court 
may at any time, with the previous consent of the President, request any 
person who has held the office of a Judge of that Court or of any other 
High Court of India to sit and act as Judge of the High Court, and every 
such person so requested  shall, while so sitting and acting, be entitled to 
such allowances as the President may by order determine and have all the 
jurisdiction, powers and privileges of, but shall not otherwise be deemed 
to be a  Judge of the High Court:    

 Provided that nothing in this section shall be deemed to require 
any such person as aforesaid to sit and act as a Judge of the High Court 
unless he consents so to do.   

101. Place of sitting of the Court.— (1) The usual places of sitting 
of the High Court shall be Jammu and Srinagar. 

(2)  The Chief Justice shall, with the approval of the Governor, 
determine the number of Judges who shall sit from time to time at 
Jammu and at Srinagar for such period as may be deemed necessary. 

(3)  Whenever it appears to the Chief Justice that it is desirable that 
the High Court should hold its sitting at a place other than Srinagar and 
Jammu, one or more Judges of the High Court as determined by him 
shall, with the previous approval of the Governor, sit at such place. 

102. Saving of existing jurisdiction of the High Court.— Subject to 
the provisions of this Constitution and to the provisions of any law for 
the time being in force, the jurisdiction of and the law administered in the 
High Court and the respective powers of the Judges thereof in relation to 
the administration of justice in the Court, including any power to make 
rules of Court and to regulate the sittings of the Court and of members 
thereof, sitting alone or in Division Courts, shall be the same as 
immediately before the commencement of this Constitution. 

 Provided that nothing in this section shall be deemed  to exclude 
institution of original civil suits without limit as regards the value in the 
principal civil Court of original jurisdiction in the district.  
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103. Power to issue certain writs.—  The High Court shall have 
power to issue to any person or authority, including in appropriate cases 
any Government within the State, directions, orders or writs, including 
writs in the nature of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari, or any of them, for any purpose other than those 
mentioned in clause (2A) of Article 32 of the Constitution of India. 

104. Superintendence and control of subordinate Courts.— (1) 
The High Court shall have superintendence and control over all Courts 
for the time being subject to its appellate or revisional jurisdiction and all 
such Courts shall be subordinate to the High Court. 

(2)  Without prejudice to the generality of the foregoing provision, 
the High Court may— 

(a)  call for returns from such Courts; 

(b)  make and issue general rules and prescribe forms for regulating 
the practice and proceedings of such Courts; and 

(c)  prescribe forms in which books, entries and accounts shall be 
kept by the officers of any such Court. 

(3)  The High Court may also settle tables of fees to be allowed to 
the Sheriff and all clerks and officers of such Courts and to Attorneys, 
Advocates and Pleaders practising therein 

 Provided that any rules made, forms prescribed or tables settled 
under sub-section (2) or sub-section (3) shall not be inconsistent with the 
provision of any law for the time being in force, and shall require the 
previous approval of the Governor. 

105.  Transfer of cases to High Court.— If the High Court is 
satisfied that a case pending in a Court subordinate to it involves a 
substantial question of law as to the interpretation of this Constitution or 
the Constitution of India the determination of which is necessary for the 
disposal of the case, it shall withdraw the case and may— 

(a)  either dispose of the case itself; or 

(b)  determine the said question of law and return the case to the 
Court from which the case has been so withdrawn together with 
a copy of its judgment on such question and the said Court shall 
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on receipt thereof proceed to dispose of the case in conformity 
with such judgment. 

106.  ………Omitted……….. 

107. Seal.— (1) The High Court shall have and use as occasion may 
require a seal bearing a device and impression of the State emblem with 
an exergue or label surrounding the same with the inscription; 

“The seal of the High Court of Jammu and Kashmir” 

(2)  The seal shall be delivered to, and kept in the custody of, the 
Registrar or such other officer of the Court as the Chief Justice may 
designate in this behalf. 

108.  Officers and servants of the High Court.— (1) Appointments 
of officers and servants of the High Court shall be made by the Chief 
Justice of the Court or such other Judge or officer of the Court as he may 
direct: 

 Provided that the Governor may by rule require that in such 
cases as may be specified in the rule no person not already attached to 
the Court shall be appointed to any office connected with the Court save 
after consultation with the State Public Service Commission. 

(2)  Subject to the provisions of any law made by the Legislature, the 
conditions of service of the officers and servants of the High Court shall 
be such as may be prescribed by rules made by the High Court with the 
approval of the Governor. 

(3)  The administrative expenses of the High Court including all 
salaries, allowances and pensions payable to or in respect of the officers 
and servants of the Court, shall be charged upon the Consolidated Fund 
of the State, and any fees or other moneys taken by the Court shall form 
part of that Fund. 

Subordinate  Courts 

109. Appointment of District Judges.— (1) Appointment of persons 
to be, and the posting and promotion of, District Judges in the State shall 
be made by the Governor in consultation with the High Court. 

(2)  A person not already in the service of the State shall only be 
eligible to be appointed a District Judge if he has been for not less than 
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seven years an Advocate or Pleader and is recommended by the High 
Court for appointment. 

109-A. Validation of postings and transfers of, and judgments, etc., 
delivered by, certain District Judges.—  Notwithstanding any 
judgment, decree or order of any Court:— 

(a) no posting or transfer of a District Judge made at any time before 
the commencement of the Constitution of Jammu and Kashmir 
(Ninth Amendment) Act, 1967 otherwise than in accordance 
with the provisions of section 109 or section 111 shall be 
deemed to be illegal or void or ever to have become illegal or 
void by reason only of the fact that such posting or transfer was 
not made in accordance with the said provisions;  

(b) no jurisdiction exercised, no judgment, decree, sentence or order 
passed or made, and no other act or proceeding done or taken, 
before the commencement of the Constitution of Jammu and 
Kashmir (Ninth Amendment) Act, 1967, by, or before, any 
person posted or transferred  as a District Judge in the State 
otherwise than in accordance with the provisions of section 109 
or section 111 shall be deemed to be illegal or invalid or ever to 
have become illegal or invalid by reason only of the fact that 
such posting or transfer was not made in accordance with the 
said provisions.  

110. Recruitment of persons other than District Judges to the 
Judicial Service.— Appointments of persons other than District Judges 
to the judicial service of the State shall be made by the Governor in 
accordance with rules made by him in that behalf after consultation with 
the Public Service Commission and with the High Court. 

111. Control over subordinate Courts.— The control over District 
Courts and Courts subordinate thereto including the posting and 
promotion of, and the grant of leave to, persons belonging to the judicial 
service of the State and holding any post inferior to the post of District 
Judge shall be vested in the High Court; but nothing in this section shall 
be construed as taking away from any such person any right of appeal 
which he may have under the law regulating the conditions of his service 
or as authorising the High Court to deal with him otherwise than in 
accordance with the conditions of his service prescribed under such law. 
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112. Interpretation.— In this part:— 

(a)  the expression “District Judge” includes Additional District 
Judge, Assistant District Judge, Sessions Judge, Additional 
Sessions Judge and Assistant Sessions Judge; 

 (b)  the expression “Judicial Service” means a service consisting 
exclusively of persons intended to fill the post of District Judge, 
and other civil judicial posts inferior to the post of District Judge. 

113. Application  of the provisions of this part to certain class or 
classes  of  Magistrates.— The Governor may by public notification 
direct that the foregoing provisions of this part and any rules made 
thereunder shall with effect from such date as may be fixed by him in 
that behalf apply in relation to any class or classes of Magistrates in the 
State as they apply in relation to persons appointed to the judicial service 
of the State Subject to such exceptions and modifications as may be 
specified in the notification. 

PART VIII 

FINANCE, PROPERTY AND CONTRACTS 

114. Taxes not to be imposed save by authority of law.—  No tax 
shall be levied or collected except by authority of law. 

115. Consolidated Fund and public account.— (1) Subject to the 
provisions of section 116, all revenues received by the Government, all 
loans raised by the Government by the issue of treasury bills, loans or 
ways and means advances and all moneys received by the Government in 
repayment of loans shall form one Consolidated Fund to be entitled “the 
Consolidated Fund of the State.” 

(2)  All other public moneys received by or on behalf of the 
Government shall be credited to the public account of the State. 

(3)  No moneys out of the Consolidated Fund of the State shall be 
appropriated except in accordance with law and for the purposes and in 
the manner provided in the Constitution 

116. Contingency Fund.— The Legislature may by law establish a 
Contingency Fund in the nature of an impress to be entitled “the 
Contingency Fund of the State” into which shall be paid from time to 
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time such sums as may be determined by such law, and the said Fund 
shall be placed at the disposal of the Governor to enable advances to be 
made by him out  of such fund for the purposes of meeting unforeseen 
expenditure pending authorisation of such expenditure by Legislature by 
law under sections 82 or 83. 

117. Expenditure defrayable by the State out of its revenues.—  
The State may make any grants for any public purpose, notwithstanding 
that the purpose is not one with respect to which the Legislature may 
make  laws. 

118. Custody  etc. of Consolidated Fund, Contingency Fund and 
Moneys credited to the public account.— The custody of the 
Consolidated Fund of the State and the  Contingency Fund of the State, 
the payment of moneys into such funds, the withdrawal of moneys 
therefrom, the custody of public moneys other than those credited to such 
Fund received by or on behalf of the Government, their payment into the 
public account of the State and the withdrawal of moneys from such 
account and all other matters connected with or ancillary to matters 
aforesaid shall be regulated by law made by the Legislature and, until 
provision in that behalf is so made, shall be regulated by rules made by 
the Governor. 

119. Custody  of  Suitors’ deposits and other moneys received by 
public servants and Courts.—  All moneys received by or deposited 
with:— 

(a)  any officer employed in connection with the affairs of the State 
in his capacity as such, other than revenues or public moneys, 
raised or received by the Government, or 

(b)  any Court within the State to the credit of any cause, matter, 
account or persons,  

shall be paid into the public account of the State. 

120. Property accruing by escheat or lapse or as bona vacantia.— 
Any property within the State which, if this Constitution had not come  
into operation, would have accrued to the Government or any other 
authority in the State by escheat or lapse, or as bona vacantia for want of 
a rightful owner, shall vest in the State. 
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121. Power to carry on trade, etc.— (1) The executive power of the 
State shall extend, subject to any law made by the State Legislature, to 
the carrying on of any trade or business, and to the grant, sale, 
disposition or mortgage of any property held for the purposes of the 
State, and to the purchase or acquisition of property for those purposes 
and to the making of contracts. 

(2)  All property acquired for the purposes of the State shall vest in 
the State. 

122. Contracts.— (1) All contracts made in the exercise of the 
executive power of the State shall be expressed to be made by the 
Governor and all such contracts and all assurance of property made in the 
exercise of that power shall be executed on behalf of the Governor by 
such persons and in such manner as he may direct or authorise. 

(2)  The Governor shall not be personally liable in respect of any 
contract or assurance made or executed for the purposes of this 
Constitution, or for the purposes of any of enactment relating to the 
Government of the State heretofore in force, nor shall any person making 
or executing any such contract or assurance on his behalf be personally 
liable in respect thereof. 

123. Suits  and  proceedings.— The Government may sue or be sued 
by the name of the State of Jammu and Kashmir and may, subject to any 
provisions which may be made by Act of the Legislature enacted by 
virtue of powers conferred by this Constitution, sue or be sued in relation 
to its affairs in the like cases as the State might have sued or been sued if 
this Constitution had not been enacted. 
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PART  IX 
THE  PUBLIC  SERVICES 

 
124.  Recruitment and conditions of service of persons 
serving the State.— Subject to the provisions of this Constitution, the 
Legislature may by law regulate the recruitment, and conditions of 
service of persons appointed, to public services and posts in connection 
with the affairs of the State: 

 Provided that it shall be competent for the Governor or such 
person as he may direct, to make rules regulating the recruitment, and the 
conditions of service of persons appointed, to such services and posts 
until provision, in that behalf is made by or under an Act of the 
Legislature under this section and any rules so made shall have effect 
subject to the provisions of any such Act. 

125. Tenure of office of persons serving the State.— (1) Except as 
expressly provided by this Constitution, every person who is a member 
of a civil service of the State or holds any civil post under the State holds 
office during the pleasure of the Governor. 

(2)  Notwithstanding that a person holding a civil post under the 
State holds office during the pleasure of the Governor, any contract 
under which a person, not being a member of a civil service of the State, 
is appointed to hold such a post may, if the Governor deems it necessary 
in order to secure the services of a person having special qualifications, 
provide for the payment to him of compensation, if before the expiration 
of an agreed period that post is abolished or he is, for reasons not 
connected with any misconduct on his part, required to vacate that post. 

126. Dismissal, reduction or removal of persons employed in civil 
capacities under the State.— (1) No person who is a member of a civil 
service of the State or holds a civil post under the State shall be 
dismissed or removed by an authority subordinate to that by which he 
was appointed. 

(2)  No such person as aforesaid shall be dismissed or removed or 
reduced in rank except after an inquiry in which he has been informed of 
the charges against him and given a reasonable opportunity of being 
heard in respect of  those charges and where it is proposed, after such 
inquiry, to impose on him any such penalty, until he has been given a 
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reasonable opportunity of making representation  on the  penalty 
proposed, but only on the basis of the evidence adduced during such 
inquiry.  

Provided that this sub-section shall not apply— 

(a)  where a person is dismissed or removed or reduced in rank on 
the ground of conduct which has led to his conviction on a 
criminal charge; or 

(b)  where the authority empowered to dismiss or remove a person or 
to reduce him in rank is satisfied that for some reason, to be 
recorded by that authority in writing, it is not reasonably 
practicable to hold such inquiry; or  

(c)  where the Governor is satisfied that in the interest of the security 
of the State, it is not expedient to hold such inquiry. 

(3)  If, in respect of any such person as aforesaid, a question arises 
whether it is reasonable to hold such inquiry as is referred to in sub-
section (2), the decision thereon of the authority empowered to dismiss 
or remove such person or to reduce him in rank shall be final. 

127.  Transitional provisions.— Until other provision is made in this 
behalf under this Constitution, all the laws in force immediately before 
the commencement of this Constitution and applicable to any public 
service or any post which continues to exist after the commencement of 
this Constitution, as service or post under the State, shall continue in 
force so far as consistent with the provisions of this Constitution. 

The Public Service Commission 

128.  Public Service Commission for the State.— There shall be a 
Public Service Commission (hereinafter referred to in this part as “the 
Commission”) for the State. 

129.  Appointment and term of office of members.— (1) The 
Chairman and other members of the Commission shall be appointed by 
the Governor:  

 Provided that as nearly as may be one-half of the members of the 
Commission shall be persons who at the dates of their respective 
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appointments have held office for at least ten years under the 
Government. 

(2)  A member of the Commission shall hold office for a term of five 
years from the date on which he enters upon his office or until he attains 
the age of sixty-five years, whichever is earlier: 

Provided that— 

(a)  a member of the Commission may, by writing under his hand 
addressed to the Governor, resign his office; 

(b)  a member of the Commission may  be removed from his office 
in the manner hereinafter provided. 

(3)  A person who holds office as a member of the Commission shall, 
on the expiration of his term of office, be ineligible for re-appointment to 
that office. 

130.  Removal and suspension of a member of the Commission.— 
(1) Subject to the provisions of sub-section (3), the Chairman or any 
other member of the Commission shall only be removed from his office 
by order of the Governor on the ground of misbehaviour after the High 
Court, on reference being made to it by the Governor, has, on inquiry 
held in that behalf, reported that the Chairman or such other member, as 
the case may be, ought on any such ground to be removed. 

(2)  The Governor may suspend from office the Chairman or any 
other member of the Commission in respect of whom a reference has 
been made to the High Court under sub-section (1) until the Governor 
has passed orders on receipt of the report of the High Court on such 
reference. 

(3)  Notwithstanding anything in sub-section (1), the Governor may 
by order remove from office the Chairman or any other member of the 
Commission if the Chairman or such other member, as the case may 
be:— 

(a)  is adjudged an insolvent; or 

(b)  engages during his term of office in any paid employment 
outside the duties of his office; or 
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(c)  is, in the opinion of the Governor, unfit to continue in office by 
reason of infirmity of mind or body. 

(4)  If the Chairman or any other member of the Commission is or 
becomes in any  way concerned or interested in any contract or 
agreement made by or on behalf of the Government of the State, the 
Government of India or the Government of any other State in India or 
participates in any way in the profit thereof or in any benefit or 
emolument arising therefrom otherwise than as a member and in 
common with other members of an incorporated company, he shall, for 
the purposes of sub-section (1), be deemed to be guilty of  misbehaviour. 

131.  Power to make regulations as to conditions of service of 
members and staff of the Commission.— The Governor may by 
regulations:— 

(a)  determine the number of members of the Commission and their 
conditions of service; and 

 (b)  make provision with respect to the number of members of the 
staff of the Commission and their conditions of service: 

 Provided that the conditions of service of a member of the 
Commission  shall not be varied to his disadvantage after his 
appointment. 

132.  Prohibition as to the holding of offices by members of the 
Commission on ceasing to be such members.— On ceasing to hold 
office the Chairman and the members of the Commission shall be 
ineligible for further office under the Government of the State, but a 
member other than the Chairman shall be eligible for appointment as a 
Chairman of the Commission. 

Explanation:— For the purposes of this section, the office of 
Minister or Deputy Minister shall not be deemed to be an office under 
the Government of the State. 

133.  Functions of the Commission.— (1) It shall be the duty of the 
Commissions to conduct examinations for appointment to the services of 
the State. 

(2)  The Commission shall be consulted:— 
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(a)  on all matters relating to methods of recruitment to civil services 
and for civil posts; 

(b)  on the principles to be followed in making appointments to civil 
services and posts and in making promotions and transfers from 
one service to another and on the suitability of candidates for 
such appointments, promotions or transfers; 

(c)  on all disciplinary matters affecting a person serving under the 
Government including memorials or petitions relating to such 
matters, and it shall be the duty of the Commission to advise on 
any matter so referred to them or on any other matter which the 
Governor may refer to them: 

 Provided that the Governor may make regulations specifying the 
matters in which either generally, or in any particular class of cases or in 
any particular circumstances, it shall not be necessary for the 
Commission to be consulted. 

(3)  Nothing in sub-section (2) shall require the Commission to be 
consulted as respects the manner in which a provision may be made by 
the State for the reservation of appointments or posts in favour of any 
class of permanent residents which in the opinion of the Government is 
not adequately represented in the services under the State. 

(4)  All regulations made under the proviso to sub-section (2) by the 
Governor shall be laid for not less than fourteen days before each House 
of the Legislature as soon as possible after they are made, and shall be 
subject to such modifications, whether by way of repeal or amendment, 
as the Legislative Assembly may make during the session in which they 
are so laid. 

134.  Acting appointment of Chairman of the Commission.— If the 
office of the Chairman of the Commission becomes vacant or if the 
Chairman is by reason of absence or for any other reason unable to 
perform the duties of his office, those duties shall until some person 
appointed under sub-section (1) of section 129 to the vacant office has 
entered on the duties thereof, or, as the case may be, until the Chairman 
has resumed his duties, be performed by such one of the other members 
of the Commission as the Governor may appoint for the purpose. 
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135.  Power to extend functions of the Commission.— An Act made 
by the Legislature may provide for the exercise of additional functions 
by the Commission as respects the services of the State and also as 
respects the services of any local authority or other body corporate 
constituted by law or of any public institution. 

136.  Expenses of the Commission.— The expenses of the 
Commission, including any salaries, allowances and pensions payable to 
or in respect of the members or the staff of the Commission, shall be 
charged on the Consolidated Fund of the State. 

137.  Reports of the Commission.— It shall be the duty of the 
Commission to present annually to the Governor a report as to the work 
done by the Commission and the Governor on receipt of such report, 
shall cause a copy thereof together with a memorandum explaining, as 
respects the cases, if any, where the advice of the Commission was not 
accepted, the reasons for such non-acceptance to be laid before the 
Legislature. 

PART  X 

ELECTIONS  
138. Superintendence, direction and control of elections.— The 
superintendence, direction and control of the  preparation of the electoral 
rolls for, and the conduct of, elections to either House of the State 
Legislature held under this Constitution, shall vest in the Election 
Commission of India.  

139.  No person to be ineligible for inclusion in electoral roll on 
grounds of religion, race, castes or sex.— There shall be one general 
electoral roll for every territorial constituency for election to either 
House of the Legislature  and no person shall be ineligible for inclusion 
in any such roll or claim to be included in any special electoral roll for 
any such constituency on grounds only of religion, race, caste, sex or any 
of them. 

140.  Elections to the Legislative Assembly to be on the basis of 
adult suffrage.— The elections to the Legislative Assembly shall be on 
the basis of adult suffrage; that is to say, every person who is a 
permanent resident of the State and who is not less than eighteen years of 
age on such date as may be fixed in that behalf by or under any law made 
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by the Legislature and is not otherwise disqualified under this 
Constitution or any law made by the Legislature on the ground of non-
residence, unsoundness of mind, crime or corrupt  or illegal practice, 
shall be entitled to be registered as a voter at any such election. 

141.  Power of Legislature to make provision with respect to 
elections to Legislature.— Subject to the provisions of this 
Constitution, the Legislature may from time to time by law make 
provision with respect to all matters relating to, or in connection with 
elections to either House of the Legislature, including the preparation of 
electoral rolls, the delimitation of constituencies, appointment of Election 
Tribunals and all other matters necessary for securing the due 
constitution of the two Houses, 

142.  Bar to interference by Courts in electoral matters.— 
Notwithstanding anything in this Constitution— 

(a)  the validity of any law relating to the delimitation of territorial 
constituencies for the purpose of electing members of the Legislative 
Assembly or the allotment of seats to such constituencies, made or 
purporting to be made under section 141, shall not be called in question 
in any Court; 

(b)  no election to either House of the Legislature shall be called in 
question except by an election petition presented to such authority and in 
such manner as may be provided for by or under any law made by the 
Legislature: 

Provided that nothing in this clause shall preclude a person 
whose nomination paper has been rejected from preferring an appeal 
against the decision of the Returning Officer to such authority and in 
such manner as the Legislature may by law provide:  

 Provided  further that the decision of the Appellate Authority on 
such appeal shall be final subject only to the result of the election 
petition, if any, and shall not be called in question in any Court 
whatsoever notwithstanding anything contained in this Constitution.  
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PART Xl 
Miscellaneous Provisions 

 

143.  Protection of Governor.— (1) The Governor shall not be 
answerable to any Court for the exercise and performance of the powers 
and duties of his office or for any act done or purporting to be done by 
him in the exercise and performance of those powers and duties: 

 Provided that nothing in this sub-section shall be construed as 
restricting the right of any person to bring appropriate proceedings 
against the Government. 

 

(2)  No criminal proceedings whatsoever shall be instituted or 
continued against the Governor in any Court during his term of office. 

(3)  No process for the arrest or imprisonment of the Governor shall 
issue from any Court during his term of office. 

(4)  No civil proceedings in which relief is claimed against the 
Governor shall be instituted during his term of office in any Court in 
respect of any act done or purporting to be done by him in his personal 
capacity, whether before or after he entered upon his office as Governor, 
until the expiration of two months next after notice in writing has been 
delivered to the Governor or left at his office stating the nature of the 
proceedings, the cause of action therefore, the name, description and 
place of residence of the party by whom such proceedings are to be 
instituted and the relief which he claims. 

144.  Flag of the State.— The flag of the State shall be rectangular in 
shape and red in colour with three equidistant white vertical stripes of 
equal width next to the staff and a white plough in the middle with the 
handle facing the stripes. 

The ratio of the length of the flag to its width shall be 3:2. 

145.  Official language of the State.— The official language of the 
State shall be Urdu but the English language shall unless the Legislature 
by law otherwise provides, continue to be used for all the official 
purposes of the State for which it was being used immediately before the 
commencement of this Constitution. 
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146.  Academy for development of Art, Culture and Languages.— 
The Governor shall, as soon as may be, after the commencement of the 
Constitution, establish an Academy of Art, Culture and Languages where 
opportunities will be afforded for the development of Art and Culture of 
the State and for the development of Hindi, Urdu and other regional 
languages of the State specified in the Sixth Schedule. 

 

Part XII 
Amendment of the Constitution 

 
147. Amendment of the Constitution.— An amendment of this 
Constitution may be initiated only by the introduction of a Bill for the 
purpose in the Legislative Assembly and when the Bill is passed in each 
House by a majority of not less than two-third of the total membership of 
that House, it shall be presented to the Governor for his assent and, upon 
such assent being given to the Bill, the Constitution shall stand amended 
in accordance with the terms of the Bill: 

 
Provided that a Bill providing for the abolition of the Legislative 

Council may be introduced in the Legislative Assembly and passed by it 
by a majority of the total membership of Assembly and by a majority of 
not less than two-third of the members of the Assembly present and 
voting: 

 
Provided further that no Bill or amendment seeking to make any 

change in:— 
 
(a) this section; or 
 

 (b) the provisions of sections 3 and 5; or 
  

(c) the provisions of the Constitution of India as applicable, 
in relation to the State, 

 
shall be introduced or moved in either House of the Legislature.  
 
Sec. 148  Omitted.  
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Sec. 149  Omitted.  
Sec. 150  Omitted.  
Sec. 151  Omitted.  
Sec. 152  Omitted.  
 
153.  Provisions as to Judges of High Court.— Notwithstanding 
anything in section 96, the Judges of the High Court holding office 
immediately before the commencement of this Constitution, shall, unless 
they have elected otherwise, become on such commencement that  
Judges of the High Court under this Constitution and shall thereupon be 
entitled to such salaries and allowances and to such rights in respect of 
leave of absence and pension as are provided for under section 98 in 
respect of the Judges of the High Court.  

 
154.  Courts, authorities and officers to continue to function 
subject to the provisions of the Constitution.— All Courts of civil, 
criminal and revenue jurisdiction, all authorities and all officers, judicial, 
executive and ministerial, throughout the territory of the State, shall 
exercise their respective functions subject to the provisions of this 
Constitution.  
 
155.  Moneys received or raised or expenditure incurred between 
the commencement of the Constitution and the 31st day of March, 
1957.— The provisions of this Constitution relating to the Consolidated 
Fund of the State and the appropriation of moneys out of the same shall 
not apply in relation to moneys received or raised or expenditure 
incurred by the Government between the commencement of this 
Constitution and the thirty-first  day of March, 1957, both days inclusive 
and any expenditure incurred during that period shall be deemed to be 
duly authorised if the expenditure was specified in the sanctioned 
estimate for 1956-57 or is authorised by the Governor in accordance with  
such rules as were applicable to the authorisation of expenditure from the 
revenues of State immediately before such commencement.  
 
156.  Power of Governor to remove difficulties.— (1) The Governor 
may, for the purpose of removing any difficulties, particularly in relation 
to the transition from the provisions of the Jammu and Kashmir 
Constitution Act, 1996 BR, to the provisions of this Constitution by 
order direct that this Constitution shall, during such period as may be 
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specified in the order, have effect subject to such adaptations, whether by 
way of modification, addition or omission, as he may deem to be 
necessary or expedient:  
 
 Provided that no such order shall be made after the first meeting 
of the two Houses of the Legislature after their due constitution under the 
provisions of Part VI. 
 
(2) Every order made under sub-section (1) shall be laid before the 
Provisional Legislature, or the newly constituted Legislature, as the case 
may be. 
 
157.  Repeal and saving of laws and rules.— (1) The Jammu and 
Kashmir Constitution Act, 1996 BR (XIV of 1996) is hereby repealed.  
 
(2) Notwithstanding the repeal of the said Act but subject to the 
other provisions of this Constitution, all the laws in force in the State 
immediately before the commencement of this Constitution shall 
continue in force until altered or repealed or amended by competent 
authority.  
 
(3) All notifications published, proclamations issued, powers 
conferred, jurisdiction vested, forms prescribed, local limits defined, and 
orders, rules and appointments made under any regulation, order, law or 
rule in force immediately before the coming into operation of this 
Constitution and which are not inconsistent with any of the provisions of 
this Constitution, shall be deemed to have been respectively published, 
issued, conferred, vested, prescribed, defined and made under this 
Constitution and shall remain in force until repealed or modified either 
expressly or by implication by competent authority.  
 
158.  Interpretation.— Unless the context otherwise requires the 
General Clauses Act, Svt. 1977, shall apply for the interpretation of this 
Constitution as it applies for the interpretation of an Act of the State 
Legislature.  
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First Schedule 
 
Omitted by the Constitution of Jammu and Kashmir (Sixth Amendment) 
Act, 1965, S.16.  
 

Second Schedule 
(See Section 30) 

 
 

EMOLUMENTS, ALLOWANCES AND PRIVILEGES OF THE 
GOVERNOR. 

 
1.  Emoluments:— The emoluments of the Governor shall be 
36,000 per mensem.  
 
 Provided that if the Governor, at the time of his appointment.-  

 
(a) is in receipt of a pension (other than disability or wound 

pension) in respect of any previous service under the 
Government of India or any of its predecessor 
Governments or under the Government of a State or any 
of its predecessor Governments, his emoluments shall be 
reduced:— 

 
(i) by the amount of that pension; and 
 
(ii) if he has, before such appointment, received in 

lieu of a portion of the pension due to him in 
respect of such previous service, the commuted 
value thereof, by the amount of that portion of 
the pension; or 

(b) is in respect of any benefit by way of contributory 
provident fund, his emoluments shall be reduced by the 
pension equivalent of such benefit:   

 
Provided further that nothing contained in this Schedule 

shall have effect so as to diminish the emoluments and 
allowances of the Governor during his term of office.   
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2. Allowances:— In order that the Governor may be enabled to 
discharge conveniently and with dignity the duties of his office there 
shall amount, as may be required by the Governor and as does not, 
except in cases provided for in Para 3, exceed the maximum amount 
provided hereinunder:- 
 

Maximum Amount 
Provided  

_______________ 
 
(i) Sumptuary Allowance  … Rs. 50,000 
 
(ii) Staff and Household  … Rs. 1,35,000  

 
 (iii) Tour Expenses   … Rs. 30,000 
 
 (iv) Allowances for Miscellaneous… Rs. 20,000 
  Expenses 

   _________ 
Total. … Rs. 2,35,000  

 
Note:— The grants specified above shall be operated upon in 
consultation with the Government.  
 
3. The Governor may in case of necessity in consultation with the 
Government sanction re-appropriations in respect of or additions to the 
grants specified in  Para 2. 
 
4. (1) The Governor shall throughout his term of office, be entitled 
without payment of rent or hire, to the use of his furnished official 
residence and of motor vehicles specified in the sub-joined table and the 
maintenance of such residences and motor vehicles  shall be at the State 
expense:  
 
Provided that— 
 

(i) if the Governor occupies as his official residence at 
Srinagar or Jammu a suitable building owned by him, he 
shall be paid such allowance not exceeding Rs.12,000 
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per annum as may be determined by the Government for 
the maintenance of such building.  

 
(ii) the provisions of clause (i) shall be deemed to have 

come into force with effect from the twenty-sixth day of 
January, 1957. 

 
(2) The items specified in the sub-joined table may be varied or 
amended by the Governor with the concurrence of the Government.  
 
Explanation:- For the purpose of this order:— 
 

(a) “official residence” means the official residences to be 
specified by the Government by notifications and 
includes the staff quarters and other buildings 
appurtenant thereto and the gardens thereof;  

 
 (b) maintenance in respect of motor vehicles specified in the 

sub-joined table would include pay and allowances of 
chauffeurs and the provisions of oil and petrol.  

 
5. There shall be paid to the Governor, in connection with his 
assumption of office, and allowance equal to his actual expenses in 
travelling with his family, if any, and his family effects, to take up his 
duties, and a similar allowance on his vacating the office to return to the 
place where he ordinarily resided at the time of his appointment.  
 
6. The Governor shall be entitled to the free supply of water and 
electricity for his domestic use.  
 
7. All motor vehicles specified in the table and any private car 
owned or maintained by the Governor shall be exempt from payment of 
any toll or tax leviable under any statute or bye-law. 
 
8. The Governor, any member of his family and the staff 
accompanying him shall be entitled to stay free of rent in any Dak 
Bungalow or Rest House maintained by the Government.  
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TABLE  
Motor cars  --  Two 
Jeep   --  One 
Station Wagon  --  Two 
Motor Cycle   --  One 

 
 

Third Schedule 
(See Section 62) 

 
SALARIES AND ALLOWANCES OF THE SPEAKER AND THE 
DEPUTY SPEAKER OF THE LEGISLATIVE ASSEMBLY AND 

THE CHAIRMAN AND THE DEPUTY CHAIRMAN OF THE 
LEGISLATIVE COUNCIL. 

1.  There shall be paid to the Speaker of the Legislative Assembly 
and the Chairman of the Legislative Council such salaries and 
allowances as are payable to a Minister of the State Government under 
the Law for the time being in force.  
 
2.  (1) There shall be paid to the Deputy Speaker of the 
Legislative Assembly such salary and allowances as were payable to him 
immediately before the commencement of this Constitution.  
 
(2) There shall be paid to the Deputy Chairman of the Legislative 
Council such salary and allowances as the Governor may determine.  
 

**** 
 

Fourth Schedule 
(See Section 98) 

 
SALARIES, ALLOWANCES AND OTHER CONDITIONS OF 

SERVICE OF THE JUDGES OF THE HIGH COURT 
 

1.  There shall be paid to the Judges of the High Court in respect of 
time spent on actual service, salary at the following rates per mensem, 
that is to say:— 
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 The Chief Justice  …  30,000 rupees 
 Any other Judge  …  26,000 rupees 
 
 Provided that if a Judge of the High Court at the time of his 
appointment is in receipt of a pension (other than a disability or wound 
pension) in respect of any previous service under the Government of 
India or any of its predecessor Governments or under the Government of 
a State or any of its predecessor Governments, his salary in respect of 
service in the High Court shall be reduced — 
 
 (a) by the amount of that pension; and 
 

(b) if he has, before such appointment, received in lieu of a 
portion of the pension due to him in respect of such 
previous service the commuted value thereof, by the 
amount of that portion of the pension; and 

 
(c) if he has, before such appointment, received a retirement 

gratuity in respect of such previous service, by the 
pension equivalent of that gratuity.  

2. The rights in respect of leave of absence (including leave 
allowances) and pension and other conditions of service of the Judges of 
the High Court shall be governed by the provisions of the High Court 
Judges (Conditions of Service) Act, 1954 (Central Act No.28 of 1954) 
and the rules made thereunder, for the time being in force, as if the said 
Act and the said rules were applicable to the Judges of the High Court of 
Jammu and Kashmir; and in their application to the Judges of the High 
Court of Jammu and Kashmir.-  
  

(a) any reference in those provisions to the State High 
Court, Chief Justice, acting Chief Justice, Judge, 
additional Judge, acting Judge and General Provident 
Fund (Central Services) shall be construed, unless the 
context otherwise requires, as including a reference to 
the State of Jammu and Kashmir, the High Court of 
Jammu and Kashmir and the Chief Justice, acting Chief 
Justice, Judge, additional Judge and acting Judge of the 
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High Court of Jammu and Kashmir and State General 
Provident Fund respectively;   

(b) any reference in those provisions to the “commencement 
of this Act” shall be construed as a reference to the 
commencement of the Constitution of  Jammu and 
Kashmir (First Amendment) Act, 1959.  

3. In this Schedule, unless the context otherwise requires,- 

(a) the expression “Chief Justice” includes an acting Chief 
Justice, and a “Judge” includes an additional Judge and 
an acting Judge; 

(b) “actual service” includes-  

(i) time spent by a Judge on duty as a Judge or in 
the performance of such other functions as he 
may at the request of the President undertake to 
discharge;  

(ii) vacations, excluding any time during which the 
Judge is absent on leave; and  

(iii) joining time on transfer from a High Court to the 
Supreme Court or from one High Court to 
another.  

4.  (1) In the calculation of service for pension of a Judge of 
any other High Court in India transferred to the High Court of Jammu 
and Kashmir, his actual service as a Judge of any other High Court in 
India shall also be reckoned as service for pension as a Judge of the High 
Court of Jammu and Kashmir.  

(2)  In the calculation of the amount to leave at the credit of a Judge 
of any other High Court in India transferred to the High Court of Jammu 
and Kashmir, the amount of leave due to him as a Judge of any other 
High Court in India shall be added to the amount of leave at his credit as 
a Judge of the High Court of Jammu and Kashmir.  

  
***** 
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Fifth Schedule 

(See Sections 40, 64 and 97) 
 

FORMS OF OATHS OR AFFIRMATIONS 
 

Form A 
 

Oath for a Minister 
 

  Swear in the name of God 
 

“I, A. B., do  ---------------------------------- that I will bear true 
faith 

 
solemnly affirm 

 
and allegiance to the Constitution of the State as by law established that I 
will uphold the sovereignty and integrity of India, that I will faithfully 
and conscientiously discharge the duty upon which I am about to enter, 
and that I will do right to all manner of people in accordance with the 
Constitution and the law, without fear or favour, affection or ill-will.  

 
 
              Swear in the name of God 

“I, further do------------------------------------ that I will not 
directly or  
              

solemnly affirm 
 

indirectly communicate or reveal to any person or persons any matter 
which shall be brought under may consideration or shall become known 
to me as a Minister for the State except as may be required for the due 
discharge of my duties as such Minister.” 
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Form B 

 
Oath for a Deputy Minister 

 
          Swear in the name of God 

“I, A. B., do -------------------------------- that I will bear true faith 
and 

 
solemnly affirm  

allegiance to the Constitution of the State as by law established 
that I will uphold the sovereignty and integrity of India and that I 

will faithfully and conscientiously discharge the duty upon 
which I am about to enter, and that I will do right to all manner 

of people in accordance with the Constitution and the law, 
without fear or favour, affection or ill-will.  

 
 
              Swear in the name of God 

“I, further do ------------------------------------  that I will not 
directly or  

 
solemnly affirm 

 
indirectly communicate or reveal to any person or persons any matter 
which shall be brought under may consideration or shall become known 
to me as a Deputy Minister for the State except as may be required for 
the due discharge of my duties as such Minister.” 
 

Form C 
 

Form of oath or affirmation to be made by a candidate  
for election to the State Legislature 

 
“I, A. B., having been nominated as a candidate to fill a seat in 

the Legislative Assembly, (or Legislative Council) do swear in the name 
of God/solemnly affirm that I will bear true faith and allegiance to the 
Constitution of the State as by law established and that I will uphold the 
sovereignty and integrity of India.”  
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(ii) 

 
 “I, A.B., having been elected (or nominated) a member of the 
Legislative Assembly, (or Legislative Council) do swear in the name of 
God/solemnly affirm that I will bear true faith and allegiance to the 
Constitution of the State as by law established, that I will uphold the 
sovereignty and integrity of India and that I will faithfully  discharge the 
duty upon which I am about to enter.  
 

FORM  D 
 

Oath or affirmation to be made by the Judges of the High Court. 
 

 I, A.B.,  having  been appointed Chief Justice (or a Judge)  of the 
High Court of Jammu and Kashmir do swear in the name of 
God/Solemnly affirm that I will bear true faith and allegiance to the 
Constitution of the State as by law established, that I will uphold the 
sovereignty and integrity of India, that I will duly and faithfully and to 
the best of my ability, knowledge and judgment perform the duties of my 
office without fear or favour, affection or ill-will and that I will uphold 
the Constitution and the laws.” 

 
Sixth Schedule 

(See Section 146) 
 

REGIONAL  LANGUAGES 
 

1. Kashmiri. 
2. Dogri. 

 3. Balti (Pali). 
 4. Dardi. 
 5. Punjabi. 
 6. Pahari. 
 7. Ladakhi. 
 8. Gojri. 
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Seventh Schedule 
[See Section 69(3)] 

 
PROVISIONS AS TO DISQUALIFICATION   

ON  GROUND OF DEFECTION 
 

1. Interpretation:- In this Schedule, unless the context 
otherwise requires:— 
 
 (a) “House” means either House of the Legislature of the 
State; 
 

(b) “Legislature Party”, in relation to a member of a House 
belonging to any political party in accordance with the 
provisions of paragraph 2 or paragraph 3 or, as the case 
may be, paragraph 4, means the group consisting of all 
the members of that House for the time being belonging 
to that political party in accordance with the said 
provisions;  

 
 (c) “Leader” in relation to a Legislature party means a 

member of the party chosen by it as its leader and 
includes any other member of the party authorised by the 
party to act, in the absence of the leader, as, or discharge 
the functions of the leader for the purpose of this 
Schedule; 

 
(d) “Original Political Party”, in relation to a member of a 

House, means the political party to which he belongs for 
the purpose of sub-paragraph (1) of paragraph 2. 

 
(e) “Paragraph” means a paragraph of this Schedule.  

 
2. Disqualification on ground of defection:— (1) Subject to the 
provisions of paragraphs 3, 4 and 5, a member of a House belonging to 
any political party shall be disqualified for being a member of the House 
— 
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(a) if he has voluntarily given up his membership of such 
political party; or  

 
(b) if he votes or abstains from voting in such House 

contrary to any direction issued by the political party to 
which he belongs or by any person or authority 
authorised by it in this behalf, without obtaining, in 
either case, the prior permission of such political party, 
person or authority and such voting or abstention has not 
been condoned by such political party, person or 
authority within fifteen days from the date of such 
voting or abstention.   

 
Explanation:- For the purpose of this sub-paragraph— 

 
 (a) an elected member of a House shall be deemed to belong 

to the political party, if any, by which he was set up as a 
candidate for election as such member;  

 
(b) a  nominated member of a House shall,— 

 
(i) where he is a member of any political party on 

the date of his nomination as such member be 
deemed to belong to such political party;  

 
(ii) in any other case, be deemed to belong to the 

political party of which he becomes, or, as the 
case may be, first becomes member before the 
expiry of six months from the date on which he 
takes his seat after complying with the 
requirements of section 64. 

 
(2) An elected member of a House who has been elected as such 
otherwise than as a candidate set up by any political party shall be 
disqualified for being a member of the House if he joins any political 
party after such election.  

(3) A nominated member of a House shall be disqualified for being 
a member of the House if he joins any political party after the expiry of 
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six months from the date on which he takes his seat after complying with 
the requirements of section 64. 
 
(4) Notwithstanding anything contained in the foregoing provisions 
of this paragraph, a person who on the commencement of the 
Constitution of Jammu and Kashmir (Eighteenth Amendment) Act, 1987 
is a member of a House (whether elected or nominated as such) shall — 
 

(i) where he was a member of a political party, immediately 
before such commencement be deemed, for the purposes 
of sub-paragraph (1) of this paragraph, to have been 
elected as a member of such House as a candidate set up 
by such political party;  

 
(ii) in any other case be deemed to be an elected member of 

the House who has been elected as such otherwise than 
as a candidate set up by any political party for the 
purposes of sub-paragraph (2) of this paragraph or as the 
case may be, be deemed to be a nominated member of 
the House for the purposes of sub-paragraph (3) of this 
paragraph.  

 
3. Disqualification on ground of defection not to apply in case 
of split:-  Where a member of a House makes a claim that he and any 
other member of his Legislature party constitute the group representing a 
faction which has arisen as a result of a split in his original political party 
and such group consists of not less than one-third of the members of such 
Legislature party:— 
 

(a) he shall not be disqualified under sub-paragraph (1) of 
paragraph 2 on the ground — 

 
(i) that he has voluntarily given up his membership 

of his original political party;  
 

(ii) that he has voted or abstained from voting in 
such House contrary to any direction issued by 
such party or by any person or authority 
authorised by it in that behalf without obtaining 
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the prior permission of such party, person or 
authority and such voting or abstention has not 
been condoned by such party, person or 
authority within fifteen days from the date of 
such voting or abstention; and 

 
(b) from the time of such split, such faction shall be deemed 

to be the political party to which he belongs for the 
purposes of sub-paragraph (1) of paragraph 2  and to be 
his original political party  for the purposes of this 
paragraph. 

 
4. Disqualification on ground of defection not to apply in case 
of merger.— (1) A member of a House shall not be disqualified under 
sub-paragraph (1) of paragraph 2 where his original political party 
merges with another political party and he claims that he and any other 
member of his original political party:- 

 
(a) have become members of such other political party or, as 

the case may be, of a new political party formed by such 
member; or 

(b) have not accepted the merger and opted to function as a 
separate group;  

 
and from the time of such merger, such other political party or new 
political party or group, as the case may be, shall be deemed to be the 
political party to which he belongs for the purposes of sub-paragraph (1) 
of paragraph 2 and to be his original political party for the purposes of 
this sub-paragraph.   

 
(2) For the purposes of sub-paragraph (1) of this paragraph, the 
merger of the original political party of a member of a House shall be 
deemed to have taken place if, and only if, not less than two-third of the 
members of the Legislature party concerned have agreed to such merger.   

 
5. Exemption:- Notwithstanding anything contained in this 
Schedule, a person who has been elected to the office of the Speaker or 
the Deputy Speaker of the Legislative Assembly or the Chairman or the 
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Deputy Chairman of the Legislative Council shall not be disqualified 
under this Schedule:— 

 
(a) if he, by reason of his election to such office, voluntarily 

gives up the membership of the political party to which 
he belongs immediately before such election and does 
not, so long as he continues to hold such office 
thereafter, rejoin that political party or becomes a 
member of another political party;  

  
(b) if he, having given up by reason of his election to such 

office his membership of the political party to which he 
belonged immediately before such election, rejoins such 
political party after  he  ceases to hold such office.  

 
6. Decision on questions as to disqualification on ground of 
defection:- (1) If any question arises as to whether a member of the 
House has become subject to disqualification under this Schedule, the 
question shall be referred for the decision of the Leader of the 
Legislature party to which such member belongs and his decision shall 
be final:   
 

Provided that where the question which has arisen relates to a 
member belonging to a political party which has not elected any Leader 
of its Legislature party, the question shall be referred for the decision of 
the Speaker or, the Chairman, as the case may be, and his decision shall 
be final: 

Provided further that where the question which has arisen relates 
to a member not belonging to any political party, the question shall be 
referred for the decision of the Speaker or the Chairman, as the case may 
be, and his decision shall be final:  

 
(2) All proceedings under sub-paragraph (1) of the paragraph in 
relation to any question as to disqualification of a member of a House 
under this Schedule shall be deemed to be proceedings in the House 
within the meaning of section 89.  

 
7. Bar of Jurisdiction of Courts:— Notwithstanding anything in 
this Constitution, no Court shall have any jurisdiction in respect of any 
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matter connected with the disqualification of a member of a House under 
this Schedule.   

 
8. Rules:— (1) Subject to the provisions of sub-paragraph (2) of 
this paragraph, the Chairman or the Speaker of the House may make 
rules for giving effect to the provisions of this Schedule, and in 
particular, and without prejudice to the generality of the foregoing, such 
rules may provide for — 

 
(a) the maintenance of registers or other records as to the 

political parties, if any, to which different members of 
the House belong;  

 
(b) the report which the Leader of a legislature party in 

relation to a member of a House shall furnish with 
regard to any condonation of the nature referred to in 
clause (b) of sub-paragraph (1) of paragraph 2 in respect 
of such member, the time within which and the authority 
to whom such report shall be furnished;  

 
(c) The reports which a political party shall furnish with 

regard to admission to such political party of any 
members of the House and the office of the House to 
whom, such report shall be furnished; and  

 
(d) the procedure for deciding any question referred to in 

sub-paragraph (1) of paragraph 6 including the 
procedure for any inquiry which may be made for the 
purpose of deciding such question.  

 
(2) The rules made by the Chairman or the Speaker of the House 
under sub-paragraph (1) of this paragraph shall be laid as soon as may be 
after they are made before the House for a total period of thirty days 
which may be comprised in one session or, in two or more successive 
sessions and shall take effect upon the expiry of the said period of thirty 
days unless they are sooner approved with or without modifications or 
disapproved by the House and where they are so approved, they shall 
take effect on such approval in the form in which they were laid or in 
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such modified form, as the case may be, and where they are so 
disapproved they shall be of no effect.  

 
(3) The Chairman or the Speaker of the House may, without 
prejudice to the provisions of section 72 and to any other power which he 
may have under this Constitution direct that may willful contravention by 
any person of the rules made under this paragraph may be dealt with in 
the same manner as a breach of privilege of the House.  
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[Appendix  LXVI] 

 
Delhi Agreement, 1952. 

 
The main features of this agreement are:- 
 

(i) in view of the uniform and consistent stand taken up by 
the Jammu and Kashmir Constituent Assembly that 
sovereignty in all matters other than those specified in 
the Instrument of Accession continues to reside in the 
State, the Government of India  agreed that, while the 
residuary powers of legislature vested in the Centre in 
respect of all States other than Jammu and Kashmir, in 
the case of the latter they vested in the State itself; 

 
(ii) it was agreed between the two Governments that in 

accordance with Article 5 of the Indian Constitution, 
persons who have their domicile in Jammu and Kashmir 
shall be regarded as citizens of India, but the State 
legislature was given power to make laws for conferring 
special rights and privileges on the ‘State Subjects’ in 
view of the ‘State Subject Notifications of 1927 and 
1932’ (Notification No.I-L/84, dated 20th April, 1927 
read with State Notification No.13/L, dated 27th June, 
1932); the State Legislature was also empowered to 
make laws for the ‘State Subjects’ who had gone to 
Pakistan on account of the communal disturbance of 
1947, in the event of their return to Kashmir;  

 
(iii) as the President of India commands the same respect in 

the State as he does in the other Units of India, Articles 
52 to 62 of the Constitution relating to him should be 
applicable to the State. It was further agreed that the 
power to grant reprieves, pardons and remission of 
sentences etc., would also vest in the President of India. 

 
(iv) the Union Government agreed that the State should have 

its own Flag in addition to the Union Flag, but it was 
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agreed by the State Government that the State Flag  
would not be a rival of the Union Flag; it was also 
recognised that the Union Flag should have the same 
status and position in Jammu and Kashmir as in the rest 
of India, but for historical reasons connected with the 
freedom struggle in the State, the need for continuance 
of the State Flag was recognised; 

 
(v) there was complete agreement with regard to the 

position of the Sadar-i-Riyasat; though the Sadar-i-
Riyasat was to be elected by the State Legislature, he 
had to be recognised by the President of India before his 
installation as such; in other Indian States the Head of 
the State was appointed by the President and was as such 
his nominee but the person to be appointed as the Head, 
had to be a person acceptable to the Government of that 
State; no person who is not acceptable to the State 
Government can be thrust on the State as the Head. The 
difference in the case of Kashmir lies only in the fact 
that Sadar-i-Riyasat will in the first place be elected by 
the State Legislature itself instead of being a nominee of 
the Government and the President of India. With regard 
to the powers and functions of the Sadar-i-Riyasat the 
following argument was mutually agreed upon: 

  
“(a) the Head of the State shall be a person 

recognised by the President of the Union on the 
recommendations of the Legislature of the State; 

 
(b) he shall hold office during the pleasure of the 

President;  
 

(c) he may, by writing under his hand addressed to 
the President, resign his office;  

 
(d) subject to the foregoing provisions, the Head of 

the State shall hold office for a term of five 
years from the date he enters upon his office; 
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(e) provided that he shall, notwithstanding the 
expiration of his term, continue to hold the 
office until his successor enters upon his office;” 

 
(vi) with regard to the fundamental rights, some basic 

principles agreed between the parties were enunciated; it 
was accepted that the people of the State were to have 
fundamental rights. But in view of the peculiar position 
in which the State was placed, the whole chapter relating 
to ‘Fundamental Rights’ of the Indian Constitution could 
not be made applicable to the State, the question which 
remained to be determined was whether the chapter on 
fundamental rights should form a part of the State 
Constitution or of the Constitution of India as applicable 
to the State; 

 
(vii) with regard to the jurisdiction of the Supreme Court of 

India, it was accepted that for the time being, owing to 
the existence of the Board of Judicial Advisers in the 
State, which was the highest judicial authority in the 
State, the Supreme Court should have only appellate 
jurisdiction;  

 
(viii) there was a great deal of discussion with regard to the 

“Emergency Powers”; the Government of India insisted 
on the application of Article 352, empowering the 
President to proclaim a general emergency in the State; 
the State Government argued that in exercise of its 
powers over defence (Item I on the Union List), in the 
event of war or external aggression, the Government of 
India would have full authority to take steps and 
proclaim emergency but the State delegation was, 
however, averse to the President exercising the power to 
proclaim a general emergency on account of internal 
disturbance. 
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[Appendix LXVII] 
 

KASHMIR ACCORD, 1974 
Agreed conclusions which led to Sheikh Mohammed Abdullah’s accord 

with Mrs. Indira Gandhi, Prime Minister, and his subsequent assumption 
of office as  Chief Minister in February 1975 

 

1.  The State of Jammu and Kashmir which is a constituent unit of 
the Union of India, shall, in its relation with the Union, continue to be 
governed by Article 370 of the Constitution of India. 

2.  The residuary powers of legislation shall remain with the State; 
however, Parliament will continue to have power to make laws relating 
to the prevention of activities directed towards disclaiming, questioning 
or disrupting the sovereignty and territorial integrity of India or bringing 
about cession of a part of the territory of India or cession of a part of the 
territory of India from the Union or causing insult to the Indian National 
Flag, the Indian National Anthem and the Constitution. 

3.  Where any provision of the Constitution of India had been 
applied to the State of Jammu and Kashmir with adaptations and 
modifications, such adaptations and modifications can be altered or 
repealed by an order of the President under Article 370, each individual 
proposal in this behalf being considered on its merits; but provisions of 
the Constitution of India already applied to the State of Jammu and 
Kashmir without adaptation or modification are unalterable. 

4.  With a view to assuring freedom to the State of Jammu and 
Kashmir to have its own legislation on matters like welfare measures, 
cultural matters, social security, personal laws and procedural laws, in a 
manner suited to the special conditions in the State, it is agreed that the 
State Government can review the laws made by Parliament or extended 
to the State after 1953 on any matter relatable to the Concurrent List and 
may decide which of them, in its opinion, needs amendment or repeal. 
Thereafter, appropriate steps may be taken under Article 254 of the 
Constitution of India. The grant of President’s assent to such legislation 
would be sympathetically considered. The same approach would be 
adopted in regard to laws to be made by Parliament in future under the 
proviso to clause 2 of the Article. The State Government shall be 
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consulted regarding the application of any such law to the State and the 
views of the State Government shall receive the fullest consideration. 

5.  As an arrangement reciprocal to what has been provided under 
Article 368, a suitable modification of that Article as applied to the State 
should be made by Presidential Order to the effect that no law made by 
the Legislature of the State of Jammu and Kashmir, seeking to make any 
change in or in the effect of any provision of Constitution of the State of 
Jammu and Kashmir relating to any of the under mentioned matters, shall 
take effect unless the Bill, having been reserved for the consideration of 
the President, receives his assent; the matters are:— 

(a)  the appointment, powers, functions, duties, privileges and 
immunities of the Governor, and 

(b)  the following matters relating to Elections, namely, the 
superintendence, direction and control of Elections by the 
Election Commission of India, eligibility for inclusion in the 
electoral rolls without discrimination, adult suffrage and 
composition of the Legislative Council, being matters specified 
in sections 138, 139, 140 and 50 of the Constitution of the State 
of Jammu and Kashmir. 

 

6.  No agreement was possible on the question of nomenclature of 
the Governor and the Chief Minister and the matter is therefore remitted 
to the Principals. 

 

Mirza Mohammad Afzal Beg                   

G. Parthasarathi 

New Delhi, November 13, 1974. 
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[APPENDIX  LXVIII] 
 

SINO — PAKISTAN  TREATY 
 
Sino-Pakistan Treaty relating to International Borders, was executed on 
March 2, 1963. The preamble of the treaty, part of Article II and Article 
VI,  relevant to the proposition under consideration, are reproduced.  

 
“ The Government of the People’s Republic of China and 
the Government of Pakistan, having agreed with a view to 
ensuring the prevailing peace and tranquility on the border,  to 
formally delimit and demarcate  the boundary between China’s 
Sinkiang and the contiguous areas, the defence of which is under 
the actual control of Pakistan in a spirit of fairness,  
reasonableness, mutual understanding and mutual 
accommodation and  on the basis of Ten Principles as enunciated 
in the Bandung Conference:  

  Being convinced that this would not only give  full 
expression to the desire of the peoples of China and Pakistan for 
developing  good neighbourly and friendly relations but also 
help safeguard Asian and World peace:  

 Have resolved for this purpose to conclude the present 
Agreement and appointed as their respective plenipotentiaries 
……...”  

ARTICLE  II 
 

“1. In accordance with the principle expounded in Article I 
of the present Agreement, the two parties have fixed as follows  
the alignment of the entire boundary line between  China’s 
Sinkiang and the contiguous areas the defence of which is under 
the actual control of Pakistan.”  
 

ARTICLE IV 
 

“The two parties have agreed that after the settlement of the 
Kashmir dispute between Pakistan  and India, the sovereign 
authority concerned will reopen negotiations with the  
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Government of the People’s Republic of China on the boundary 
as described in Article II of the present Agreement, of Kashmir, 
so as to sign a boundary treaty to replace the present Agreement,   

provided  that in the event of that sovereign authority 
being Pakistan, the provisions of this Agreement and of the 
aforesaid Protocol shall be maintained in the formal boundary 
treaty to be signed between Pakistan and the People’s Republic 
of China.” 
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[APPENDIX  LXIX] 
 
 

ALL PARTIES HURRIYAT (FREEDOM) CONFERENCE 
 
PREFACE 
 
KASHMIR  officially Called “Jammu and Kashmir” as it existed 
before or on 15th August 1947 is passing through a nightmare. This 
paradise on earth has turned into a hell for its own inhabitants. 
They are being hunted, hounded and humiliated in their own land 
by the Indian Occupation.  Forces, Indiscriminate killing, torture, 
rape molestation, plunder, arson, custodial killings, besides illegal 
and unlawful arrests have become the order of the day every since 
January 1990,  when the people of Kashmir started an open revolt 
against India  to press their demand of the achievement of the right 
of self-determination pledged by India, Pakistan and United  
Nations  and recognized by the Indian Constitution.  Guided by the 
popular feeling for a collective approach, Mir Waiz Moulvi 
Mohammad Umar Farooq, Chairman J&K Awami Action 
Committee, on 27th, December 1992 called a meeting of the 
representatives of various religious, social and political 
organizations at Mir Waiz Manzil, Srinagar to consider ways and 
means to meet the growing menace  of oppression and suppression 
by the Indian Security Forces. Mir Waiz presided over the meeting. 
The suggestions made in the meeting were referred for 
examination and report to a screening Committee consisting of:-  

(1) Jenab M. M. Mubarki   Convener  
(2) Jehnab  Syed Ali Shah Geelani  Member 
(3) Jehnab Maulana Abbass Ansari  Member 
(4) Jenab Yousaf-ul-Umar   Member 
(5) Jenab Shabir Ahmed Siddiqi   Member 
(6) Jenab  S. Hamid    Member  
(7) Jenab Ghulam  Mohammad Bhat  Member 
(8) Jenab Peer Hafizullah Mukhdoomi  Member 
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After considering the report of the screening committee, the 
Assembly of representatives on 8th March 1993 decided to have a 
common political platform under the name and style of “ALL  
PARTIES HURRIYAT  (FREEDOM) CONFERENCE”.  They 
passed a resolution setting out the objectives of the conference and 
appointed a committee consisting of following for the purpose of 
drafting a Constitution for the conference:-  

(1) Jenab Justice (Retired) mufti Bahaudin Farooqi 
 Chairman 
 Ex-Chief Justice of J&K High Court.  
(2) Jenab Nazir Ahmed Ronga, Advocate  Convener  
(3) Jenab M. Muzaffar Jan Pandit (Retired)  

District and Sessions Judge.    Member 
(4) Jenab Mian Abdul Qayoom, Advocate.  Member 
(5) Jenab Shabir Ahmed Siddiqi    Member 
(6) Jenab Firdous Aasmi     Member 
(7) Peer Hafizullah Makhdoomi    Member 
(8) Ghulam Rasool Wani     Member 
(9) Shahid-ul-Islam, Advocate    Member 
 
The draft Constitution prepared by the Committee was considered 
by the Assembly of  representatives in their meeting held on 31st 
July 1993,  the Constitution as finally approved and adopted by the 
Assembly is published herewith for general information.  

Dated: 31st July 1993    All Parties Hurriyat  

(Freedom)Conference 
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CHAPTER -1 

 

1. NAME AND COMPOSITION OF ALL PARTIES 
HURRIYAT CONFERENCE.  

i) The All Parties Hurriyat (Freedom) Conference shall be a 
union of political, social and religious organizations  of 
Jammu and Kashmir with its Head Office at Srinagar.  

(ii) The Conference shall comprise:-  
a) The organizations specified in Chapter XII; and  

b) Such other organizations as may be admitted into 
the Conference hereafter.  

 

CHAPTER-II 
 

2. OBJECTIVES OF THE ALL  PARTIES HURRIYAT 
(FREEDOM) CONFERENCE.  

The objectives for which the All Parties Hurriyat (Freedom) 
Conference has been  formed shall be as follows:-  

i) To make  peaceful political struggle to secure for the 
people of Jammu and Kashmir the exercise of the right of 
self-determination in accordance with the U.N. Charter and 
the resolutions adopted by the U.N. Security Council. 
However, the exercise of right of self-determination shall 
also include  the right to independence as explained in sub 
clause (ii) below.  

ii) To make endeavors for negotiated political settlement of 
the Kashmir dispute amongst all the three parties to the 
dispute viz.  (a) INDIA, (b)  PAKISTAN,  (c)  people of 
Jammu and Kashmir, under   the aspirations of the people 
of Jammu and Kashmir.  
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Explanation:- For the removal of doubts it is hereby 
declared that in this Article negotiated settlement shall not 
be deemed to include any settlement within the framework 
of the Constitution of India.   

(iii) To project the ongoing struggle  in Jammu and Kashmir 
before the Nations and Governments of the  World in its 
proper perspective as being a peaceful struggle for the 
achievement of the right of the self determination of its 
people and directed against the forcible and fraudulent 
occupation of Jammu and Kashmir by  India. Additionally 
expose the farce of election  process in Jammu and 
Kashmir, unabated Human Rights Violations and atrocities 
being suffered by the people of Jammu and Kashmir at the 
hands of Indian occupation forces.  

(iv) All Parties Hurriyat Conference condemns terrorism in all 
its forms and manifestations and holds it abhorrent to 
Islamic Principles and Values. 

(v) To make endeavors, in keeping with the  Muslim majority 
character  of Jammu and Kashmir, for promoting the 
building up of a society based on Islamic values; while 
safeguarding the rights and interests of the non-Muslims.  

(vi) To organize a systematic and peaceful movement, with all 
its resources, in all the three regions of Jammu and 
Kashmir (Valley, Jammu and Laddakh) to achieve the 
Hurriyat objectives.  

(vii) To achieve its goal of right of self-determination, All 
Parties Hurriyat Conference  shall not participate in any 
elections or process within the framework of Indian 
Constitution.  

(viii) Take the movement to the gross roots level and organize  
All Parties Hurriyat Conference offices down to district and tehsil 

levels for the purpose of due representation.  
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(ix) To make endeavors for the achievement of any objectives 
which may be ancillary or incidental to the objectives  
specified above.  

(x) To make endeavors for improvement of the quality of life 
of the people of Jammu an Kashmir work towards:-  

(a) Poverty alleviation; 
(b) Emancipation of women; 

(c) Welfare of widows, orphans and families of 
shuhaadas; 

(d) Promotion of health and education facilitates for the 
poor section of Jammu and Kashmir.  

 
CHAPTER-III 

 
3.  ORGANIZATIONAL SYSTEM:-  Affairs of All Parties 
Hurriyat Conference shall be run in consultation with all the 
members of central working committee. 

4. CENTRAL WORKING COMMITTEE. 
i) The executive powers of All Parties Hurriyat (Freedom) 

Conference shall be vested in the Central Working 
Committee with Chairman as its head and shall be 
exercised by it directly or otherwise as provided in the 
Constitution.  

ii) Nothing in this Article shall be deemed to transfer to All 
Parties Hurriyat (Freedom) Conference  powers and 
functions of an affiliated organization in respect of matters 
other than those specified in Chapter 2.  
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5. COMPOSITION — CENTRAL WORKING COMMITTEE: 

It shall consist of all the head or representatives of all 
component parties of All Parties Hurriyat Conference.  

6.  TERMS OF OFFICE — CENTRAL WORKING COMMITTEE: 

i) A member of Central Working Committee shall exist till 
his party is member of All Parties Hurriyat Conference.  

ii) The head of a member party may be writing under his hand, 
to the Chairman, withdraw his party from membership of 
All Parties Hurriyat Conference and thereupon cease to be 
a member. 

iii) A member of the Central Working Committee shall cease 
to hold his office, if he or his representative fails to attend 
the meetings of the Central Working Committee or does 
not perform the functions assigned to him continuously for 
a period of three months without any cogent reason.  
* Central Working Committee for all practical 
purposes shall mean Markazi Majlis Shoura.  

(iv) A member of Central Working Committee found violating 
the Constitution or policies/decisions  of All Parties 
Hurriyat Conference shall be liable  for 
suspension/expulsion from the Central Working Committee 
as laid down in the Constitution.  

7.   FUNCTIONS OF CENTRAL WORKING COMMITTEE. 
(i) Shall act as decision-making body of All Parties Hurriyat 

Conference. 
(ii) Shall act as Advisory Council for the Chairman All Parties 

Hurriyat Conference to run the affairs of All Parties 
Hurriyat Conference.  

(iii) Shall meet regularly at least once a month. Any emergent 
meeting can be called by the Chairman as and when 



Constitution of All Parties Hurriyet Conference   Appendix-LXIX 
 

1370 

necessary or requisitioned by at least one third of all 
members of the Central Working Committee.  

(iv) Shall act as electoral college for the election of Chairman. 

(v) Can remove the Chairman by two third majority votes of all 
members of Central Working Committee by removing a 
motion of no confidence in case he has been found working 
against the Constitution and/or  policies/decisions of All 
Parties Hurriyat Conference.  

(vi) Shall oversee the functioning of all the committees of All 
Parties Hurriyat Conference.  

(vii) Shall approve by simple majority the nomination of three 
regional heads of All Parties Hurriyat Conference, 
nominated by the Chairman.  

(viii) Shall take all decisions with simple majority of the 
members present during the meetings except in the matters 
specified otherwise.  

(ix) Constituent parties shall be bound to stand above their 
party interests and give preference to the implementation of 
All Parties Hurriyat Conference policies/decisions and 
programmes over their party decisions/programmes.  

(x) Members of  constituent parties of the All Parties Hurriyat 
Conference shall avoid giving any statement on policy 
matters without consultation with the Chairman.  

(xi) Each constituent party reserves the right to express its 
opinion freely in the meetings of All Parties Hurriyat 
Conference.  

(xii) Nominate its representative for Central Working 
Committee in line with the laid down standards in the 
Constitution.  
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CHAPTER –IV 

8.  OFFICE  BEARERS.  
All Parties Hurriyat Conference shall have a Chairman, a Secretary 
General, a Spokesman, three regional heads and heads of various 
Committees. All office bearers must be honest, dedicated, 
knowledgeable, committed to the freedom movement and have 
unflinching faith in Islamic values.  

9. CHAIRMAN. 
(i)  ELECTION.  

(a) Hereafter, the Central Working Committee shall choose  by 
simple majority of all members any one from amongst the 
constituents of All Parties Hurriyat Conference to be the 
Chairman.  

(b) The election under clause 9(i)  shall be  held by secret 
ballot unless otherwise decided by the members.  

(c) Criterion for Chairman:-  
(i) Be a symbol of honesty, Islamic values, dedication, 
knowledge, decision making, maturity and is committed to 
the Kashmir freedom struggle.   

(ii) Abides by the All Parties Hurriyat Conference 
Constitution.  

(ii)  TERMS OF OFFICE OF THE CHAIRMAN.  
(a) The Chairman shall hold office for three years from the 

date of assuming the office.  
(b) May, at any time, resign his office by submitting  his 

resignation to the Central Working Committee.  
(c) When the vacancy occurs in the office of Chairman by 

reason of his  death, resignation or his party ceases to be a 
members of the Central Working Committee, it shall be 
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filled up immediately but not later than two months, the  
new Chairman shall hold office for three years from the 
date of assuming the office.   

(d) A person who had held office as Chairman shall be eligible 
for re-election any number of times.  

(e) Shall be removed by two third majority votes of all 
members of Central Working Committee if found violating 
the Constitution and policies/decision of All Parties 
Hurriyat Conference.  

iii)  FUNCTIONS.  

(a) Shall act as head of All Parties Hurriyat Conference.  

(b) Shall regulate the working of All Parties Hurriyat 
Conference.  

(c) Shall be responsible to safeguard the aims and objectives  
of All Parties Hurriyat Conference Constitution.  

(d) Shall supervise financial mattes of All Parties Hurriyat 
Conference through Finance Committee.  

(e) Shall  implement the decisions taken by the Central 
Working Committee.  

(g) Shall suspend for period of one month the membership of 
constituent party if it violates All Parties Hurriyat 
Conference Constitution and policies/decisions. For any 
subsequent period of suspension up to a maximum of three 
months, he shall seek approval of the simple majority of 
Central Working Committee.  

(h) Shall terminate regional, district and tehsil heads of All 
Parties Hurriyat Conference. This decision would require 
ratification of simple majority of all members of Central 
Working Committee at the first meeting of All Parties 
Hurriyat Conference thereafter.  



Constitution of All Parties Hurriyet Conference   Appendix-LXIX 
 

1373 

(i) Shall nominate a panel of three members of Central 
Working Committee in order of priority to act as acting 
Chairman in the absence of Chairman.  

(j) Shall appoint/terminate Secretarial Staff.  
10.  SECRETARY GENERAL.  

(i) All Parties Hurriyat Conference shall have a Secretary 
General from amongst the constituent parties of All Parties 
Hurriyat Conference, nominated by the Chairman and 
approved by simple majority of all members of Central 
Working Committee.  

(ii) An individual who has impeccable  character and 
understanding of the freedom struggle, is constitution 
abiding and is a good administrator shall be eligible for the 
post.  

(iii) Shall hold his office, as long as the Chairman is satisfied 
with his performance.  

(iv) The Secretary General shall be responsible for smooth 
working of All Parties Hurriyat Conference office through 
Secretarial staff.  

(v) He shall be answerable to the Chairman All Parties 
Hurriyat Conference.  

 
11.  SPOKESMAN. 

(i) All Parties Hurriyat Conference shall have Spokesman 
nominated by the Chairman in consultation with members 
of Central Working Committee.  

(ii) He shall be answerable to the Chairman All Parties 
Hurriyat Conference.  
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(iii) Shall be removed or replaced by Chairman All Parties 
Hurriyat Conference if his performance/conduct is found 
unsatisfactory. 

CHAPTER V 

12.  INDUCTON OF ADDITIONAL PARTIES.  

i) The Central Working Committee with simple majority shall 
induct any desirous party in the All Parties Hurriyat 
Conference. Following prerequisites shall be fulfilled by 
the desirous party:- 
(a) Have full faith in HURRIYAT’S  aim and 

objectives and undertake to abide by All Parties 
Hurriyat Conference Constitution.  

(b) Shall undertake to abide by all  policies/decisions 
taken earlier by Central Working Committee.  

(c) Dedicated to the freedom movement.   
 

13.  SUSPENSION.  The Chairman can suspend a party for a 
period of one month.  For any period beyond one month the party 
can be suspended by a simple majority of all members of Central 
Working Committee, up to a maximum period of three months, if 
found working against the interest of freedom movement or 
violating the Constitution and policies/decisions of the All Parties 
Hurriyat Conference.  
14.  EXPULSION.   A party shall be expelled from the All Parties 
Hurriyat Conference by two third majority votes of all members of 
Central Working Committee if found guilty of violating  All 
Parties Hurriyat Conference Constitution and policies/decisions of 
Central Working Committee or working against the interest of 
freedom movement.  
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CHAPTER  VI. 

15.  SECRETARIAL  STAFF.  

i) All Parties Hurriyat Conference shall have such secretarial 
staff as deemed necessary by the Chairman for the efficient 
performance of its functioning.  

ii) The  Chairman  shall determine the remuneration and other 
conditions of service of the persons appointed to the 
secretarial staff.  

 
16.   CONDUCT OF BUSINESS.  

i) The Central Working Committee shall meet at least once a 
month and shall from time to time, make such 
arrangements with regard to the management and 
adjournment of its meetings, as it thinks appropriate, 
subject to the following provisions namely:-  
(a) The Central Working Committee shall ordinarily 

meet once a month other than any emergent 
meetings.  

(b) The Chairman may, whenever he deems necessary, 
call special meetings.  

(c) One third members of the Central Working 
Committee can requisition a meeting of All Parties 
Hurriyat Conference at any time by giving one 
week’s notice.  

(d)  Every meeting shall be presided over by the 
Chairman and  in his absence, by acting Chairman.  

(e) All decisions at a meeting shall be taken either by a 
consensus or by a majority vote.  In case of equal 
votes the Chair shall exercise a decisive vote.  
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(f) The minutes of proceedings of each meeting shall 
be recorded and shall be tabled for approval in the 
subsequent meeting.  

(g) The Chairman in consultation with Central Working 
Committee may nominate members of various 
committees as deemed necessary.  

17.  QUORUM.   The Quorum for the meeting shall be fifty 
percent of all members or their representatives of the Central 
Working Committee.  

18. BUSINESS ARRANGEMENTS.   Subject to the provisions  
of this Constitution, the Central Working Committee shall make 
suitable arrangements for the proper and efficient management of 
its business and regulation of the affairs of the All Parties Hurriyat 
Conference.  

CHAPTER VII 
19. AMENDMENT TO THE CONSTITUTION.  An 
amendment to the Constitution may be initiated by moving a 
resolution for the purpose by any member of the Central Working 
Committee and when the resolution is passed by a majority of not 
less than two third of the total membership of Central Working 
Committee, it shall make amended in accordance with the terms of 
the resolution adopted.  

CHAPTER  VIII 
20. VARIOUS COMMITTEES.  Chairman of All Parties 
Hurriyat Conference shall form  committees  as required 
comprising three to four members, including  a Convener, from the 
Central Working Committee  keeping  experiences of various 
members in view.  Some of the committees which could be formed 
are:-  
(i) POLITICAL COMMITTEE. All Parties Hurriyat 

Conference shall  have Political Committee to work out 
political strategy  and ensure implementation of All Parties 
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Hurriyat Conference policies/decisions.  The Committee 
shall take decisions in the absence of meeting of Central 
Working Committee, however,  these decisions shall be 
tabled for approval in the first meeting  of Central Working 
Committee thereafter.  The Political Committee may 
comprise more than four members as deemed necessary by 
the Chairman, ensuring that at least one member each from 
all three regions of Jammu & Kashmir i.e. Valley, Jammu 
and Laddakh are included in the committee.  

(ii) DIPLOMATIC  COMMITTEE.   It shall interact with the 
diplomatic community based in India as well as visiting 
foreign dignitaries/delegations to Jammu and Kashmir in 
order to apprise them about the latest situation on the 
Kashmir issue.  

(iii) MEDIA AND INFORMATION COMMITTEE.  It shall 
interact with local as well as foreign media to project the 
Kashmir cause.  The spokesman of All Parties Hurriyat 
Conference shall be one of the members of this committee. 
It shall also collect necessary data on Human Right 
Violations in Jammu and Kashmir for necessary 
dissemination and projection internationally.  

(iv) LEGAL AID COMMITTEE.- Shall provide legal assistance 
to the detainees, victims of State Terrorism or/and affected  
families.  

(v) FINANCE AND WELFARE COMMITTEE.-   To manage 
financial matters of All Parties Hurriyat Conference. It 
shall ensure provision of  relief to the affected and 
undertake welfare measures in economic and social spheres 
of Jammu and Kashmir.   

(vi) PUBLIC RELATIONS COMMITTEE.-   Shall organize 
public meetings, protests, and demonstrations, arrange 
mass contact programmes in Jammu and Kashmir and raise 
necessary funds for relief and welfare measure. It  shall 
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also generate movement related political activities amongst 
youth and women folk in Jammu and Kashmir.  

21. BODY OF ELDERS.   Shall consist of eight to ten well 
reputed  persons of non-political standing from different segments 
of society to advise All Parties Hurriyat Conference  on various 
matters/issues. Such members  shall be determined by the 
Chairman or any member of the Central Working Committee and 
shall be approved by simple majority of all members of Central 
Working Committee.  

 
CHAPTER  IX 

22.  REGIONAL AND DISTRICT OFFICES.  
(i) All Parties Hurriyat Conference shall be organized at the 

grass roots level by having regional (i.e. Valley, Jammu 
and Laddakh),  district  and tehsil offices in Jammu and 
Kashmir.  

(ii) Chairman All Parties Hurriyat Conference in consultation 
with Central Working Committee shall appoint a President 
each in all the three regions of Jammu and Kashmir i.e. 
Valley, Jammu and Laddakh from the available members 
of Central Working Committee in that particular region. 
Regional President  shall be assisted by representatives  of 
Central Working Committee in those regions.  

(iii) Regional President shall make necessary appointments in 
consultation with Chairman All Parties Hurriyat 
Conference in his region for smooth functioning of regional 
offices.  

(iv) Regional Presidents shall appoint district and tehsil heads 
of All Parties Hurriyat Conference in their respective 
regions, in consultation with the Chairman All Parties 
Hurriyat Conference.  
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CHAPTER  X 

23.  AJ&K OFFICE  

a) All Parties Hurriyat Conference shall have an office in 
Pakistan/AJ&K  called All Parties Hurriyat Conference in 
AJ&K.  

b) All members of All Parties Hurriyat Conference shall 
nominate in writing their representatives for the AJ&K 
Office who shall be called representatives of  All  Parties 
Hurriyat Conference.  

(c) Representatives of All Parties Hurriyat Conference in 
AJ&K shall elect by secret ballot from amongst themselves  
a Convener and  General Secretary for a period of three 
years to run the affairs of AJ&K Office.   

d) All Parties Hurriyat Conference in AJ&K shall act as link 
between All Parties Hurriyat Conference  and rest of the 
world.  

24. INTERNATIONAL OFFICES.- All Parties  Hurriyat 
Conference shall establish Kashmir Centers at London, Brussels 
and Washington. Thereafter, shall open offices/centers at  other 
important capitals as deemed necessary. These offices/centers shall 
project/promote Kashmir cause in line with All Parties Hurriyat 
Conference Constitution and shall function on the directions of 
Chairman All Parties Hurriyat Conference. They shall  also raise 
donations/funds on behalf of All Parties Hurriyat Conference.  

CHAPTER  XI 

25.  SHORT TITLE AND COMMENCEMENT.  

(i) This Constitution shall be called  the Constitution of All 
Parties Hurriyat  (Freedom) Conference.  

(ii) It shall come into force with effect from the time it has 
been approved by the Central Working Committee.  
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CHAPTER  XII 

26.  CONSTITUENT PARTIES —  ALL PARTIES HURRIYAT 
CONFERENCE.  

1) J&K  Jamaat-e-Islami  
2) J&K Peoples League  
3) J&K Muslim Conference. 
4) J&K Peoples Conference.  
5) J&K  Muslim League  
6) J&K Anjuman-e-Sharie Shaian 
7) J&K Democratic Political Movement. 
8) J&K  Freedom Movement.  
9) J&K  Peoples Movement.  
10) J&K  Mass Movement. 
11) J&K  Mahaz-e-Azadi. 
12) J&K Peoples Freedom League. 
13) J&K Muslim Khawateen Markaz. 
14) J&K National Front.  
15) J&K State Employees Conference.  
16) J&K Government Employees Conference. 
17) J&K Iteehad-ul-Muslimeen. 
18) Tehrik-e-Kashmir Srinager.  
19) World Kashmir Freedom Movement (U.K.) 
20) Kashmiri American Council (USA). 
21). Kashmir Welfare Council (Middle East).  
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UK-Pakistan Judicial Protocol on Children Matters 

The President of the Family Division and the Hon. Chief Justice 
of Pakistan in consultation with senior members of the family judiciary 
of the United Kingdom ("the UK") and the Islamic Republic of Pakistan 
("Pakistan"), having met on 15th to 17th January 2003 in the Royal 
Courts of Justice in London, reach the following consensus: 

Whereas: 

a. Desiring to protect the children of the UK and Pakistan from the 
harmful effects of wrongful removal or retention from one 
country to the other; 

b. Mindful that the UK and Pakistan share a common heritage of 
law and a commitment to the welfare of children; 

c. Desirous of promoting judicial cooperation, enhanced 
relations and the free flow of information between the 
judiciaries of the UK and Pakistan; and 

d. Recognising the importance of negotiation, mediation and 
conciliation in the resolution of family disputes; 

It is agreed that: 

1. In normal circumstances the welfare of a child 
is best determined by the courts of the country 
of the child's habitual/ordinary residence. 

2. If a child is removed from the UK to Pakistan, or from Pakistan 
to the UK, without the consent of the parent with a 
custody/residence order or a restraint/interdict order from the 
court of the child's habitual/ordinary residence, the judge of the 
court of the country to which the child has been removed shall 
not ordinarily exercise jurisdiction over the child, save in so far 
as it is necessary for the court to order the return of the child to 
the country of the child's habitual/ordinary residence. 

3. If a child is taken from the UK to Pakistan, or from Pakistan to 
the UK, by a parent with visitation/access/contact rights with the 

 
 



 

US-Pakistan Judicial Protocol  Appendix LXX 
 

1382 

consent of the parent with a custody/residence order or a 
restraint/interdict order from the court of the child's 
habitual/ordinary residence or in consequence of an order from 
that court permitting the visit, and the child is retained in that 
country   after   the  end  of  the  visit  without t he consent or in 
breach of the court order, the judge of the court of the country in 
which the child has been retained shall not ordinarily exercise 
jurisdiction over the child, save in so far as it is necessary for the 
court to order the return of the child to the country of the child's 
habitual/ordinary residence. 

4. The above principles shall apply without regard to the 
nationality, culture or religion of the parents or either parent and 
shall apply to children of mixed marriages. 

5. In cases where the habitual/ordinary residence of the child is in 
dispute the court to which an application is made should decide 
the issue of habitual/ordinary residence before making any 
decision on the return or the general welfare of the child, and 
upon determination of the preliminary issue as to 
habitual/ordinary residence should then apply the general 
principles set out above. 

6. These applications should be lodged by the applicant, listed 
by the court and decided expeditiously. 

7. It is recommended that the respective governments of the UK 
and Pakistan give urgent consideration to identifying or 
establishing an administrative service to facilitate or oversee the 
resolution of child abduction cases (not covered by the 1980 
Hague Convention on the Civil Aspects of International Child 
Abduction). 

8. It is further recommended that the judiciaries, the legal 
practitioners and the non governmental organisations in the UK 
and Pakistan use their best endeavours to advance the objects of 
this protocol. 
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9. It is agreed that the UK and Pakistan shall each nominate a judge 
of the superior court to work in liaison with each other to 
advance the objects of this protocol. 

 

Dame Elizabeth Butler-Sloss,  
DBE  President of the Family Division 

of the High Court of England and Wales 

The Hon. Mr. Justice Sh. Riaz Ahmad 

Chief Justice of the Supreme Court 

of Pakistan 

 
Supplemental Judicial Guidelines on UK-Pakistan Protocol 
UK-Pakistan Second Judicial Conference - Held at Islamabad on 22nd 
and 23rd September 2003. 

Agreed Guidelines: 

1. Raising public awareness of protocol, maintaining awareness 
and providing continuing education to judiciary and practitioners 
involved in family-child cases. 

2. Securing access to justice to left behind' parents including 
knowledge of their rights and the opportunity to assert them. 

3. To that end, instituting a system whereby the Judge in each 
Province of Pakistan is tasked with over-seeing the formation of 
a Committee to provide legal assistance to such parents. 

4. Recognition of the importance of mediation within the extended  

 family. 

5. Recognition of the importance of retaining judicial links between 
Pakistan and the United Kingdom, suggesting that Judges of 
both the countries should meet from time to time to discuss the 
working/implementation of the protocol, possibly through at 
least two Judges from each country meeting every two years. 
Also keeping in regular contact using, if appropriate, video link. 

6. Recognition of the need to address the problems that arise upon 
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relocation after the return of a child to the country of his 
habitual residence. In particular, recognition of the need to 
afford respect to any undertakings given to the Judge who 
ordered return or retention of a child. 

7. Recommending the establishment of a Body in each country 
open to approach by an aggrieved person in United Kingdom - 
Pakistan seeking legal assistance in cases relating to wrongful 
and illegal removal of children. 

 

Dame Elizabeth Butler-Sloss, 
DBE President of the Family 
Division of the High Court of 

England and Wales 

The Hon. Mr. Justice  
Sh. Riaz Ahmad 

Chief Justice of the Supreme 
Court of Pakistan 

The Hon. Lady Anne Smith  
Supreme Court of Scotland 

The Hon. Mr. Justice Gillen 
Family Division of the High 
Court of Northern Ireland 
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Elected Chairman Zakat Committee in 1979,Member of the 
Muzaffarabad Municipal Corporation in 1983 and Chairman of the 
Legal Committee of the Corporation in 1983.  Appointed as 
Advocate-General for Azad Jammu and Kashmir in March 1986 
 and resigned from the office in March, 1990.  Elevated as 
permanent Judge in the AJ&K High Court on May 05, 1991.  
Acted as Vice-Chancellor of the AJ&K University  from 
21.12.1996 to 25.4.1997. Appointed as Acting Chief Justice of the 
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High Court on May 03, 2001 and permanent Chief Justice on Jun 
06,  2001.   Appointed as permanent Judge of the Supreme Court 
of Azad Jammu and Kashmir in 2003. Held the position of Chief 
Election Commissioner of  Azad  Jammu  and  Kashmir  from 
 5.12.2003 to    5.7.2005.  Participated  in the U.K. Pakistan 
Judicial Conferences on children  matters held in London from 
15th to 17th of January 2003, at Islamabad  on 21st  to 23rd 
 September 2003, and 3rd Conference at London on 12th  to 16th 
 February 2006. Participated in the execution of the protocol 
between the  two judiciaries on children matters in 1st and 3rd 
 U.K.  Pakistan  Judicial  Conferences  at  London.     

Retired as Acting Chief Justice of the Supreme Court of 
Azad Jammu and Kashmir on 12.5.2010. Participated in 
International Conference on Mahdivit in Tehran (Iran) in 2013, and 
Conflict Resolution Conferences in Tokyo (Japan) and Sri Lanka 
in 2015  and 2016,  respectively.   

A regular columnist in National English and Urdu Dailies 
on Legal, Political and Indo-Pak relations vis-à-vis  Kashmir 
Dispute. Invited for lectures by Universities and Administrative 
Staff Colleges as an expert on Kashmir Affairs. Chairman of the 
Think Tank , Association for the Rights of the People of Jammu 
and Kashmir, (ARJK). Currently serving as second term Member 
of the Council of Islamic Ideology of Pakistan. 

Author of five books titled ; 

1- “Constitutional Development in Azad Jammu and Kashmir” ; 
2-  “Administration of Justice  in Azad Jammu and Kashmir” ; 

3- “ The constitution of Azad Azad Jammu and Kashmir ( In the 
historical backdrop with corresponding Pakistan, India and 
Occupied Jammu & Kashmir constitutions ) First Edition 
published in 2008 by National Book Foundation.  
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The book-in hand is the second edition of Azad Jammu & Kashmir 
constitution . 

4- Urdu Book titled روزن خیال سے.  
 5 - Autobiography -  میزان زیست 
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